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CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


SEPTEMBER TERM, 1978 


ALBERT PEAK, APPELLEE AND CROSS-APPELLANT, V. 
C. RICHARD BOSSE ET AL., APPELLANTS, IMPLEADED 
WITH FIDELITY & CASUALTY Co. of NEW YORK AND 
SUPERIOR INSURANCE SERVICE, APPELLEES AND 
CROSS-APPELLEES, AND JOHN M. HOGAN, APPELLEE. 
272 N. W. 2d 750 


Filed December 20, 1978. No. 41735. 


1. Workmen’s Compensation: Jurisdiction. The Nebraska Work- 
men’s Compensation Court has exclusive original jurisdiction in 
actions arising under the Workmen’s Compensation Act. 

2. Declaratory Judgments: Jurisdiction. As a general rule decilara- 
tory relief is not available where a statutory remedy has been pro- 
vided with another tribunal given exclusive jurisdiction over the 
action. 


Appeal from the District Court for Douglas County: 


SAMUEL P. Canicuia, Judge. Affirmed in part, and in 
part reversed and remanded with directions. 


William J. Riedmann and Eric W. Kruger, for ap- 
pellant Bosse. Robert G. Mahlin, Mark Eves, Bar- 
bara Allen Babcock, Edward G. Warin, Robert F. 
Kokrda, Leonard Schaitman, and John F.. Cordes, 
for appellant Small Business Administration. 


Norman Denenberg, for appellee Peak. Richard 
L. Walentine of Walsh, Walentine & Miles, for appel- 
lee Fidelity & Casualty. Michael P. Cavel of the Law 
Offices of Emil F. Sodoro, P.C., for appellee Superior 
Insurance. 


(1) 
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Heard before SPENCER, C. J., PRo TEM., BoSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
COLWELL, District Judge. 


BOSLAUGH, J. 

On September 22, 1975, the defendant John M. Ho- 
gan was operating a refuse hauling business at Offutt 
Air Force Base pursuant to a contract with the de- 
fendant Small Business Administration (SBA). Ho- 
gan’s contract with the SBA required Hogan to re- 
move refuse at Offutt Air Force Base and several 
housing areas in accordance with a contract between 
SBA and the United States of America. On that day 
the plaintiff, Albert Peak, who was employed by Ho- 
gan, was injured in an accident which resulted in his 
left arm being amputated above the elbow. On Jan- 
uary 20, 1976, the plaintiff recovered an award for 
his injury against Hogan in the Nebraska Work- 
men’s Compensation Court. 

Both contracts, which were effective July 1, 1975, 
required the ‘‘contractor’’ to procure and maintain 
workmen’s compensation insurance and submit a 
certificate of insurance prior to the commencement 
of work. On July 14, 1975, Hogan received a letter 
from the contracting officer at Offutt Air Force Base 
requesting that he submit a certificate of insurance. 

Hogan consulted the defendant C. Richard Bosse, 
an insurance agent, in regard to obtaining work- 
men’s compensation insurance. Bosse unsuccess- 
fully attempted to secure insurance for Hogan and 
then contacted the defendant Superior Insurance 
Service, another agency, for that purpose. Superior 
was unable to place the insurance directly so it sub- 
mitted an application to the North Central Compen- 
sation Rating Bureau to obtain insurance for Hogan 
through the assigned risk pool. 

On September 11, 1975, the North Central Compen- 
sation Rating Bureau wrote to Hogan stating that 
the risk had been assigned to the defendant Fidelity 


VoL. 202] SEPTEMBER TERM, 1978 3 


Peak v. Bosse 


& Casualty Co. of New York, and that a binder or 
policy would be issued effective on the day following 
the receipt by the carrier of the deposit premium of 
$3,830. 

Hogan and Bosse had a conversation at Bosse’s 
office on or about September 15, 1975. According to 
Bosse, he and Hogan went over the letter that Hogan 
had received from the rating bureau and Bosse ex- 
plained to Hogan that he would have no insurance 
until the deposit premium had been received by the 
company issuing the policy. A statement for the 
premium was prepared on one of Bosse’s forms and 
delivered to Hogan. 

On September 22, 1975, Hepat notified Bosse the 
plaintiff had been injured. On the following day Ho- 
gan delivered a check for the premium, dated Sep- 
tember 18, 1975, to Bosse. Bosse forwarded the 
check to Superior and a policy was issued by Fidel- 
ity & Casualty Co., effective September 27, 1975. 

This action was commenced on May 25, 1976, to 
obtain a declaratory judgment that Fidelity & Casu- 
alty Co., Bosse, Superior, and Fireman’s Fund Amer- 
ican Insurance Co. were liable for the compensation 
award obtained by the plaintiff. 

Fireman’s Fund is the errors and omissions carrier 
for Bosse and Superior. The demurrer of Fireman’s 
Fund was sustained by the trial court and there is no 
issue in this court as to that order. 

On June 11, 1976, the petition was amended to add 
SBA as a defendant on the theory that SBA was a 
“statutory employer’’ under section 48-116, R. R. 8. 
1943. 

The trial court found that SBA was a statutory em- 
ployer of the plaintiff and jointly and severally liable 
to the plaintiff for the amount of the award; that 
Bosse had agreed to obtain insurance for Hogan and 
had extended credit to Hogan for the premium due 
and was liable for the award to the plaintiff; and 
that both Superior and Fidelity & Casualty Co. were 
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not liable for the award. SBA, Bosse, and the plain- 
tiff have appealed. 

The plaintiff’s theory of liability so far as the SBA 
is concerned is that the SBA, as the prime contractor, 
became a statutory employer under section 48-116, 
R. R. S. 1943, when its subcontractor Hogan failed to 
procure workmen’s compensation insurance. See, 
Gardner v. Kothe, 172 Neb. 364, 109 N. W. 2d 405; 
Hiestand v. Ristau, 135 Neb. 881, 284 N. W. 756. 

By demurrer and answer SBA challenged the jur- 
isdiction of the District Court over the subject mat- 
ter of the action. By statute the Nebraska Work- 
men’s Compensation Court has exclusive original 
jurisdiction in actions arising under the Workmen’s 
Compensation Act. § 48-161, R. R. S. 1943; Zurich 
General Accident & Liability Ins. Co. v. Walker, 128 
Neb. 327, 258 N. W. 550. As a general rule declara- 
tory relief is not available where a statutory remedy 
has been provided with another tribunal given exclu- 
sive jurisdiction over the action. Stewart v. Herten, 
125 Neb. 210, 249 N. W. 552. See, also, St. Paul Fire 
& Marine Ins. Co. v. Littky, 60 Mich. App. 375, 230 N. 
W. 2d 440; State v. Breckinridge (Okla.), 442 P. 2d 
506; Cox v. Pitt County Transportation Co., 259 N. C. 
38, 129 S. E. 2d 589. 

The plaintiff argues that this is not a compensa- 
tion case but is an attempt to collect a judgment and 
that the plaintiff could not sue the SBA in the com- 
pensation court. Neither argument has merit. The 
action sought to establish the liability of the SBA 
directly to the plaintiff under the Workmen’s Com- 
pensation Act and was not a proceeding in aid of 
execution. Whether federal law permitted the plain- 
tiff to sue the SBA in the compensation court or not, 
the federal statute could not modify the state law 
which establishes the exclusive original jurisdiction 
of the compensation court over actions under the 
compensation law. The finding by the trial court 
that it had jurisdiction over the subject matter of 
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the action as regards the SBA was erroneous. 

So far as the defendant Bosse was concerned, the 
plaintiff’s theory of liability was based upon an alleged 
breach of contract or negligent failure to perform a 
duty owed to Hogan. Any such claim against Bosse 
would be personal to Hogan and could not be en- 
forced directly by the plaintiff. The finding by the 
trial court that the defendant Bosse was directly li- 
able to the plaintiff for the amount of the award was 
erroneous. 

The defendant Hogan did not file a cross-petition 
against the defendant Bosse although Hogan’s 
amended answer prayed that Bosse be required to 
reimburse Hogan for the cost of the defense of the 
action in the compensation court, attorney’s fees, 
and the amounts paid by Hogan under the award. 
Bosse filed no pleading responsive to the answer of 
Hogan and, apparently, the matter was submitted on 
the theory that the matter being litigated was the 
plaintiff's right to recover directly from Bosse. Ho- 
gan’s motion for new trial complained only of that 
part of the judgment which dismissed the action as 
to Fidelity and Casualty Co. Hogan has made no ap- 
pearance in this court. 

Upon this state of the record we think the finding 
that Bosse should reimburse Hogan for all payments 
made under the award was erroneous. 

The plaintiff's sole assignment of error is that the 
trial court erred in failing to find Superior was a 
joint venturer with Bosse, and therefore jointly and 
severally liable with Bosse. 

The record shows the plaintiff had no contact 
directly with Superior. Bosse was primarily a life 
insurance agent. When Bosse was unable to place 
Hogan’s insurance directly, he contacted Superior to 
see if Superior could find a carrier who would assume 
the risk. When Superior could not place Hogan’s in- 
surance directly, Superior obtained coverage for Ho- 
gan through the assigned risk pool. Bosse and Super- 
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ior had an arrangement to share commissions but Su- 
perior made no promise to Hogan or Bosse that it could 
provide insurance. The finding by the trial court that 
Superior was not liable to the plaintiff was correct. 

Fidelity & Casualty Co. had no contact with the 
plaintiff except through the assigned risk pool. The 
finding by the trial court that Fidelity & Casualty 
Co. was not liable to the plaintiff for the award was 
correct. 

That part of the judgment which dismissed the 
action as to Fireman’s Fund, Superior, and Fidelity 
& Casualty Co. is affirmed; the balance of the judg- 
ment is reversed and the cause remanded with direc- 
tions to enter a judgment in accordance with this 
opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


IN RE ESTATE OF VIVIAN W. BOooTH, DECEASED. 
BILLy D. BooTH, APPELLANT, V. STEVEN J. 
REISDORFF, ADMINISTRATOR DE BONIS NON, AND 
AUDREY J. BOOTH, APPELLEES. 

272 N. W. 2d 915 


Filed December 20, 1978. No. 41800. 


Personal Representative: Probate and Administration: Property: 
Statutes. The personal representative of a deceased person acting 
reasonably for the benefit of the interested persons may sell any 
real property of the estate following a court order with notice given 
in the manner prescribed by statute. § 30-2476 (23), R. R. S. 1943. 


Appeal from the District Court for Saline County: 
ORVILLE L. Coapy, Judge. Affirmed. 


John McArthur, for appellant. 
Peake & Navis, P.A., for appellee Reisdorff. 


Heard before Spencer, C. J., Pro Tem., BosLaucn, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 
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PER CuRIAM. 

This is an appeal in a proceeding to administer the 
estate of Vivian W. Booth, deceased. On May 6, 
1977, Steven J. Reisdorff, the administrator de bonis 
non, filed his application in the county court for a li- 
cense to sell a residence property of the deceased. 
After notice and hearing the county court granted 
the application and ordered the property sold. Billy 
D. Booth, a son of the deceased and the former 
executor of the estate, perfected an appeal to the 
District Court. 

After trial de novo in the District Court the judg- 
ment of the county court was affirmed. Billy D. 
Booth has appealed to this court. 

Section 30-2476 (23), R. R. S. 1943, provides that a 
personal representative of the deceased acting rea- 
sonably for the benefit of the interested persons may 
sell any real property of the estate following a court 
order with notice given in the manner prescribed in 
the statute. The appellant contends the order 
authorizing the sale of the residence property of the 
deceased was erroneous because the evidence does 
not show what personal property there is in the es- 
tate or its value and the claims against the estate 
have not been determined. 

The inventory filed by the administrator lists three 
items of real estate: a business property in Crete, 
Nebraska, valued at $14,000; the residence property 
in Crete, Nebraska, valued at $30,000; and an 80-acre 
farm in Lancaster County valued at $31,200. The ad- 
ministrator testified that the farm is the major asset 
of the estate; there are some problems concerning 
the marketability of the title to the business build- 
ing; and that it was his opinion that it was in the best 
interests of the estate and the heirs to sell the resi- 
dence property at this time. He estimated the pres- 
ent value of the residence property at $45,000 to $50,000. 

The inventory listed the following personal prop- 
erty as belonging to the estate: 
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‘*‘PERSONAL PROPERTY 
VALUE 
Shares of stock, 
Booth Seed Company, Inc. Unknown 
Notes Owned (sic) to Vivian W. 
Booth by Booth Seed 


Company, Inc. $61,000 
Liquidated value of 
Booth Seed Company, Inc. Unknown’ 


The administrator testified that the estate had ob- 
ligations in the amount of approximately $11,000 at 
this time which should be paid. These included a 
claim in the amount of $3,500 from a law firm by the 
name of Marchetti which had been allowed; a claim 
by an accountant in the approximate amount of 
$2,000; a claim from Blevens, Blevens and Bartu in 
the amount of $2,500; a claim by an engineering firm 
in the amount of $500; Federal estate tax estimated 
to amount to $5,000 or more; and delinquent real es- 
tate taxes in the amount of approximately $2,000. 

The administrator further testified the income 
from the business building was approximately $150 
per month; there was no income from the residence 
property because it was being held for sale; and that 
the income from the farm was unknown at this time 
because the administrator had been unable to dis- 
cover what agreement had been made by the prior 
executor. The estate had no cash available to pay 
the expenses and obligations of the estate and in- 
come to be received during the next year would not 
be adequate to pay these amounts. 

The appellant presented no evidence. 

The evidence which has been summarized will 
sustain a finding that it is in the best interests of the 
estate and the persons interested in the estate that 
the property be sold. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. MICHAEL LANG, 
APPELLANT. 
272 N. W. 2d 775 


Filed December 20, 1978. No. 42083. 


1. Criminal Law: Attorney and Client. The present test of the effec- 
tive assistance of counsel is that counsel perform at least as 
well as a lawyer with ordinary training and skill in the crim- 
inal law in his area, and that he conscientiously protect the 
interests of his client. 

2. Words and Phrases: Attorney and Client. Prejudice is an essen- 
tial element of a claim of ineffective assistance of counsel and a 
defendant must show that he was prejudiced in the defense of the 
case by the actions or inactions of his counse} 

3. Criminal Law: Attorney and Client: Time: Witnesses. It is the 
duty of a defense attorney in a criminal case to conduct a prompt 
investigation of the circumstances of the case and explore all ave- 
nues leading to facts relevant to guilt and degree of guilt or pen- 
alty. Ordinarily, a reasonably competent attorney will conduct an 
in-depth investigation of the case, which includes an independent 
interviewing of the witnesses. 


Appeal from the District Court for Dakota County: 
FRANCIS J. KNEIFL, Judge. Reversed and remanded 
for a new trial. 


Thomas A. Vakulskas, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Rist, District Judge. 


BRODKEY, J. 

This is the second appearance of this case in this 
court. In 1976, the appellant, Mike Lang, also known 
as Michael Lang, was tried in the District Court for 
Dakota County on a charge of assault with intent to 
inflict great bodily harm, and was found guilty by a 
jury. The court imposed a sentence of 5 to 8 years 
imprisonment, and Lang filed a direct appeal to this 
court. We affirmed defendant’s conviction and 
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sentence in State v. Lang, 197 Neb. 47, 246 N. W. 2d 
608 (1976); and the general factual background for 
the occurrences in question which took place in the 
parking lot of a liquor store in South Sioux City, Ne- 
braska, on the night of September 22, 1975, are set 
forth in our opinion in that case. 

Thereafter, on December 7, 1977, the defendant, 
acting pro se, filed a Motion to Vacate and Set Aside 
Conviction and Sentence under the Nebraska Post 
Conviction Act, in the Dakota County District Court; 
and on that same date the court appointed Thomas 
A. Vakulskas, attorney at law, to represent the de- 
fendant in his motion. Mr. Vakulskas had repre- 
sented the defendant in his prior appeal to this court, 
but was not the attorney who represented the de- 
fendant in his original trial. 

In his motion to vacate and set aside his judgment 
and conviction, defendant alleges he was denied ef- 
fective assistance of counsel because his trial coun- 
sel, Joseph E. Marsh, failed to interview and sub- 
poena witnesses known to him that would corrob- 
orate the defendant’s version of what took place on 
the night of September 22, 1975. A full evidentiary 
hearing was held on the motion on January 18, 1978, 
and on March 24, 1978, the court entered its order 
denying defendant’s motion. Defendant then per- 
fected this appeal to this court. 

In defendant’s original trial, in which he was con- 
victed of the offense of assault with intent to inflict 
great bodily injury, the main witness for the State 
was the alleged victim, Gene Boykin, who testified 
as to his version of what took place with reference to 
the shooting in the parking lot of the liquor store on 
the night in question. Several witnesses confirmed 
his version of the affair, and one witness, Brenda 
Frazier, confirmed the defendant’s version. No 
other witnesses were called for the defense. How- 
ever, at the evidentiary hearing held in the post con- 
viction proceeding, the county attorney for Dakota 
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County stipulated with defendant’s attorney for the 
admission into evidence of affidavits of eight per- 
sons who allegedly witnessed the incident on Sep- 
tember 22, 1975, and stipulated that the eight affiants 
would testify in conformity with the contents of their 
respective affidavits, if called. The county attorney 
also waived his right to cross-examine the eight affi- 
ants. In this connection we feel compelled to note 
that by virtue of the above stipulation, the county at- 
torney effectively denied to the trial court, and also 
to this court on review, an opportunity to weigh fully 
the possible prejudice to the defendant of the alleged 
failure of defense counsel to interview and summon 
witnesses. However, we are bound by the record 
before us and cannot supply what is not contained 
therein. 

The affidavits of two affiants, Dennis Red Owl and 
Robert Cavanaugh, state that they were in a bar in 
Sioux City, Iowa, at approximately 7 p.m., on Sep- 
tember 22, 1975, when they were approached by 
Tommy Downs, Gene Boykin, and two other uniden- 
tified men. Downs and Boykin asked Red Owl and 
Cavanaugh ‘‘where is Mike Lang?’’ Dennis Red 
Owl told Downs and Boykin that Mike Lang was at 
Mahon’s Liquor Store in South Sioux City, Nebraska. 
While the group was talking ‘‘Tommy Downs pulled 
a revolver from his waist and gestured in a menac- 
ing manner.’’ Tommy Downs, Gene Boykin, and 
the two unidentified men then left in two cars for 
Mahon’s Liquor Store. The group arrived at Ma- 
hon’s and after approximately 10 minutes Mike Lang 
arrived with three or four other persons in Kenny 
Frazier’s car. Lonnie John, Laverne Taylor, and 
Larry DeGroot were also present at the liquor store 
when Downs and Boykin first arrived. In Kenny 
Frazier’s car, in addition to Kenny, were Mike Lang, 
Leilla Fields, Ted Mallory, and Brenda Frazier. 
Kenny Frazier left the car and went inside Mahon’s 
Liquor Store. The affidavits of Kenneth Frazier, 
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Leilla Fields, Ted Mallory, Lonnie John, Laverne 
Taylor, Larry DeGroot, Dennis Red Owl, and Robert 
Cavanaugh were all substantially to the same effect 
as to occurrences in the parking lot of Mahon’s 
Liquor Store. Those events, as related in the affi- 
davits, were that Mike Lang got out of the car and as 
he proceeded towards the store was confronted by 
Boykin and Downs. Boykin struck Lang and a scuffle 
on the ground began. Downs then pulled a revolver 
from his waist and fired two shots toward Lang and 
Boykin. Brenda Frazier then ran towards Downs who 
knocked her to the ground and aimed his revolver at 
her. Ted Mallory then pulled a revolver and fired 
three shots at Downs, causing him to drop his re- 
volver. Mallory emptied his revolver and reloaded 
it as Boykin and Downs ran behind the liquor store. 
Lang, Brenda Frazier, Kenny Frazier, and Mallory 
then left the scene in their car. Affiants all stated in 
their affidavits that if they had been subpoenaed or 
permitted to testify they would have testified at the 
defendant’s trial to the facts as set out in their affi- 
davits. 

The standard for determining whether or not coun- 
sel for a defendant in a criminal prosecution has 
provided adequate representation is set out in State 
v. Leadinghorse, 192 Neb. 485, 222 N. W. 2d 573 (1974): 
‘“‘Our present test would be that trial counsel per- 
form at least as well as a lawyer with ordinary 
training and skill in the criminal law in his area, and 
that he conscientiously protect the interests of his 
client.’ See, also State v. Fowler, 201 Neb. 647, 271 
N. W. 2d 341 (1978); State v. Bartlett, 199 Neb. 471, 
259 N. W. 2d 917 (1977); State v. Nokes, 192 Neb. 844, 
224 N. W. 2d 776 (1975). We have also held that prej- 
udice is an essential element of a claim of ineffec- 
tive assistance of counsel. Defendant must show 
that he was prejudiced in the defense of his case by 
the actions or inactions of defense counsel. State v. 
Bartlett, supra; State v. Kelly, 190 Neb. 41, 205 N. W. 
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2d 646 (1973). See, also, Morrow v. Parratt, 574 F. 
2d 411, at 413 (8th Cir., 1978). 

The defendant testified at the post conviction hear- 
ing that he told his trial counsel at every meeting the 
names of witnesses he wanted called in his behalf. 
He testified that he told his trial counsel the names 
of ‘‘Kenny Frazier, Ted Mallory and Dennis Red 
Owl and Bobby Cavanaugh and Lonny John and I 
gave him LeRoy Thomas, Larry DeGroot, Earl 
Mayo, and Laverne Taylor and Leilla and Brenda 
Frazier and Leroy Brown and Terry Thomas,”’ as 
eyewitnesses to the incident in Mahon’s parking lot 
on September 22, 1975. The defendant also testified 
that it was his understanding that his trial counsel 
was going to subpoena these people to testify in his 
behalf. 

However, defendant’s trial counsel testified at the 
post conviction hearing that: ‘‘These names in Mr. 
Lang’s affidavit now, their names were never men- 
tioned to me at any stage of the proceedings.’’ He 
further testified that he did not contact Lloyd 
Spince, Debbie Downs, Larry Carpenter, or LeRoy 
Thomas because ‘‘[t]hose names were never given 
to me, before the trial at least.’’ An examination of 
the record of the preliminary hearing reveals that 
the State’s witness, Gene Boykin, testified that Lloyd 
Spince, Debbie Downs, Larry Carpenter, LeRoy 
Thomas, Tommy Downs, and Terry Walker were all 
present at the time of the incident. Defense counsel 
admitted that other than his cross-examination of 
the two State’s witnesses at the preliminary hearing 
he did not personally contact anyone to seek addi- 
tional information. 

Although the State’s witnesses at the preliminary 
hearing, Gene Boykin and Terry Walker, testified 
that Ted Mallory and Kenny Frazier were present 
with the defendant the night of the incident, defend- 
ant’s trial counsel testified that he did not issue sub- 
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poenas for Mallory or Kenny Frazier because they 
were residents of Iowa. 

However, both Nebraska and Iowa have statutes 
under which the attendance of Mallory and Frazier 
as witnesses could have been obtained. See section 
29-1908, R. R. S. 1943; Iowa Code Ann., §§ 781.14, 
781.16 (West, 1977), and Iowa Code Ann., § 819.1 
(West, 1978 Special Pamphlet). 

Although not formally adopted in this State to the 
present date, we note that the American Bar Associ- 
ation Standards for Criminal Justice relating to the 
Defense Function, approved in 1971, provides in sec- 
tion 4.1 as follows: ‘‘Duty to investigate. It is the 
duty of the lawyer to conduct a prompt investigation 
of the circumstances of the case and explore all ave- 
nues leading to facts relevant to guilt and degree of 
guilt or penalty. The investigation should always in- 
clude efforts to secure information in the possession 
of the prosecution and law enforcement authorities. 
The duty to investigate exists regardless of the ac- 
cused’s admissions or statements to the lawyer of 
facts constituting guilt or his stated desire to plead 
guilty.”’ In McQueen v. Swenson, 498 F. 2d 207 (8th 
Cir., 1974), the court stated: ‘‘We have no doubt 
that counsel acted in an effective manner as far as 
the trial judge was able to observe his conduct. The 
representation involves more than the courtroom 
conduct of the advocate. The exercise of the utmost 
skill during the trial is not enough if counsel has 
neglected the necessary investigation in preparation 
of the case or failed to interview essential witnesses 
or to arrange for their attendance. * * *.’’ Also, in 
Morrow v. Parratt, 574 F. 2d 411 (8th Cir., 1978), 
the court stated: ‘‘This court has recently stated 
that ordinarily a reasonably competent attorney will 
conduct an in-depth investigation of the case which 
includes an independent interviewing of the wit- 
nesses.’’ 

It appears that the names of many possible eye- 
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witnesses were known to defendant’s counsel both 
from the defendant’s preliminary hearing, and also 
from the defendant himself in conversations with his 
attorney. Counsel admits he knew of the two wit- 
nesses, Ted Mallory and Kenny Frazier, but did not 
issue subpoenas for them because they were resi- 
dents of Iowa, and ‘‘I figured if they wouldn’t come 
over voluntarily, they weren’t going to do us much 
good anyhow.”’ It also appears from the record that 
witness Ted Mallory was confined in the Wood- 
bury County Jail in Sioux City, Iowa, at the time of 
the trial. Witness Frazier in his affidavit states that 
he ‘‘attempted to testify at the trial of Mike Lang, 
but I was told, that I would not be able to.** * That 
I was never interviewed nor did I talk to Mr. Joseph 
Marsh, although I attempted on more than one occa- 
sion to contact him. * * *.’’ There is evidence in the 
record, however, that Kenny Frazier arrived at the 
defendant’s trial after argument to the jury had be- 
gun, but after an approximate one-half hour recess 
was taken to await his arrival. Nevertheless, on the 
basis of facts contained in the affidavits stipulated 
into evidence at the post conviction hearing, it 
seems clear that had defendant’s trial counsel inter- 
viewed the witnesses in question he would have dis- 
covered evidence helpful to the defendant which 
would have shown that the State’s witness, Gene 
Boykin, originally provoked the assault, and Boykin 
and Tommy Downs conspired to assault the defend- 
ant before they arrived at the liquor store where the 
incident took place. He would also have discovered 
evidence to the effect that the State’s witness, Tom- 
my Downs, was in possession of a firearm and was 
the one who discharged it, not the defendant. We 
feel that under the facts of this case there should 
have been an effort on the part of trial counsel to 
contact witnesses Mallory and Frazier, and, if neces- 
sary, to subpoena them to testify at defendant’s 
trial; and the failure to do so was prejudicial to the 
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defendant. As was stated in the case of McQueen v. 
Swenson, supra: ‘‘[T]he petitioner must shoulder 
an initial burden of showing the existence of admis- 
sible evidence which could have been uncovered by 
reasonable investigation and which would have 
proved helpful to the defendant either on cross- 
examination or in his case-in-chief at the original 
trial. Once this showing is made, a new trial is war- 
ranted unless the court is able to declare a belief 
that the omission of such evidence was harmless 
beyond a reasonable doubt.’’ 

We believe that in this instance defendant’s trial 
counsel failed to perform a function which a reason- 
ably competent attorney would perform, and justice 
dictates that defendant should be given a new trial 
where all the witnesses can be heard in his defense. 
We therefore vacate defendant’s conviction and sen- 
tence, and remand the cause to the District Court for 
a new trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 


CASES DETERMINED 


IN THE 


SUPREME COURT OF NEBRASKA 


JANUARY TERM, 1979 


KATHRYN BOKELMAN, APPELLEE AND CROSS-APPELLANT, v. 
LEONARD BOKELMAN, APPELLANT AND CROSS-APPELLEE. 
272 N. W. 2d 916 


Filed January 3, 1979. No. 41727. 


1. Statutes: Trial: Courts: Judgments: Time. After the final ad- 
journment of the term of court at which a judgment has been ren- 
dered, the court has no authority or power to vacate or modify the 
judgment, except for the reasons stated and within the time limited 
in section 25-2001, R. R. S. 1943. 

2. Divorce: Property: Fraud. A property division in a dissolution 
of marriage decree from which no appeal is taken is not subject to 
modification, and ordinarily will not thereafter be vacated or modi- 
fied as to such property provisions in the absence of fraud or gross 
inequity. 

3. Judgments. If the language used in a judgment is ambiguous, 
there is room for construction, but if the language employed is 
plain and unambiguous, there is no room for construction or inter- 
pretation, and the effect of the decree must be declared in the light 
of the literal meaning of the language used. 

4. Divorce: Minors: Parent and Child. A decree fixing custody of 
minor children will not be modified unless there has been a change 
in circumstances indicating that the person having custody is unfit 
for that purpose or that the best interests of the children require 
such action. 


Appeal from the District Court for Platte County: 
JOHN C. WHITEHEAD, Judge. Affirmed in part, and in 
part reversed. 


Brian F. Beckner, for appellant. 


(17) 
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Cunningham, Blackburn, VonSeggern, Livingston 
& Francis, for appellee. 


Heard before SPENCER, C. J.. Pro Tem., BosLauGy, 
McCown, CLINTON, and BropkEy, JJ., and CoLWELL, 
District Judge. 


McCown, J. 

This is a proceeding to modify a decree of dissolu- 
tion of marriage. The wife filed an application to 
modify the decree by granting her custody of the two 
minor children of the marriage and the possession 
and use of the former family residence, rights which 
had been awarded to the husband in the decree. The 
District Court denied the application for change of 
custody and use of the residence, but ordered the 
residence sold and the proceeds divided between the 
parties. The husband has appealed and the wife has 
cross-appealed. 

The decree of dissolution of marriage in this case 
was entered on May 16, 1975, with matters of custody 
and property division reserved for later decision. 
On August 26, 1975, the District Court granted cus- 
tody of the two minor children, then 6 and 10 years 
old, to the husband, with reasonable visitation rights 
to the wife; ordered a division of property; and or- 
dered payment of alimony to the wife. As a part of 
the property division the court ordered that the hus- 
band ‘‘be and he is herewith awarded the use of the 
home of the parties and the furnishings contained 
therein for so long as he retains custody of the minor 
children of the parties, up to and including their 
eighteenth birthday, at which time the remaining 
leasehold interest in the home and said furnishings 
shall be sold and the net proceeds divided in equal 
parts between the parties. It is the further order of 
the Court that during his term of possession of said 
home and furnishings the respondent shall be re- 
sponsible for normal maintenance costs, taxes, in- 
surance and like items.”’ 
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The decree became final in due course and the 
husband lived in the residence with the minor chil- 
dren until May 1977. At that time he was trans- 
ferred by his employer from Columbus, Nebraska, 
to Lincoln, Nebraska. He and the children thereaf- 
ter moved to Lincoln. He testified he intended to 
rent the Columbus residence and that there was a 
possibility he and the children would return to Co- 
lumbus. 

In May 1977, the wife filed her application for 
modification of the decree as to custody and the 
right to use the residence upon the ground that there 
had been a substantial change in conditions pertain- 
ing to child custody and the use of the residence of 
the parties. The husband demurred to the applica- 
tion on the grounds that the court had no jurisdiction 
to modify the decree as to the residence and the ap- 
plication did not state facts sufficient to justify the 
modification requested. 

The evidence presented at the hearing was that 
the change of circumstances relied upon to justify 
the modification requested was the fact that the hus- 
band and children had moved from Columbus, Ne- 
braska, to Lincoln, Nebraska. The record fails to 
establish that the husband had failed to properly 
care for the children or was unfit in any way to care 
for them, or that it was in the best interests of the 
children to have the custody changed to the mother. 

The District Court found there was not a sufficient 
change of circumstances to justify a change of cus- 
tody of the minor children to the wife, but found that 
since the residence of the parties was no longer be- 
ing ‘‘occupied’’ by the husband and the children, the 
residence should be sold and the proceeds distrib- 
uted. The court thereupon denied the application to 
modify the decree as to change of custody, but or- 
dered the residence of the parties sold and the pro- 
ceeds divided pursuant to the original decree. 

The husband contends on appeal that the provi- 
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sions of the original decree with respect to the use of 
the residence of the parties was a division of prop- 
erty and was not subject to modification except un- 
der conditions and circumstances set forth in the de- 
cree itself. The wife contends that the decree with 
respect to the use of the residence was an order 
dealing with the maintenance and welfare of minor 
children and not a division of property. She, there- 
fore, contends that the decree was subject to modifi- 
cation upon showing of a material change of circum- 
stances, and that the move to Lincoln by the hus- 
band and children was a substantial and material 
change of circumstances. 

The provisions of the decree with respect to the 
use of the residence constitute a division of property 
rather than an order for the support and mainte- 
nance of the children, even though the right to use 
the property was given to the husband because he 
had the custody of the minor children and the conse- 
quent financial burden of support. The decree is not 
ambiguous, and, by its own terms, specifies the one 
material circumstance which is a precondition of 
any modification, namely, the change of custody of 
the minor children. It may well be that if the court 
were to order a change of custody of the children 
from the husband to the wife it might have authority 
to modify the decree as to the use of the residence, 
but that issue is not before us. 

-The order to sell the residence was not requested 
by either party, nor was any direct evidence on the 
issue of an interpretation of the original decree, in 
the absence of a change of custody, considered or 
presented. The District Court attempted to modify 
the decree as to the use of the residence by reading 
into it a provision that the right to use the residence 
terminated if the husband and the children ceased to 
personally occupy and live in the residence. There 
is no such limitation in the decree. It seems clear 
that the decree intended to, and did, grant the eco- 
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nomic benefit of the use of the residence to the party 
having custody of the children so long as custody 
was retained, and until the children reached their 
eighteenth birthdays. At that time the property is to 
be sold under the terms of the decree. On the pres- 
ent state of the record, there is no basis for modifi- 
cation of the decree as to the use of the residence, 
since there has been no change in custody. 

This court has consistently held that after the final 
adjournment of the term of court at which a judg- 
ment has been rendered, the court has no authority 
or power to vacate or modify the judgment, except 
for the reasons stated and within the time limited in 
section 25-2001, R. R. 8S. 1948. Lienemann v. Liene- 
mann, 197 Neb. 449, 249 N. W. 2d 902. 

We have also consistently held that a property di- 
vision in a dissolution of marriage decree from 
which no appeal is taken is not subject to modifica- 
tion, and ordinarily will not thereafter be vacated or 
modified as to such property provisions in the ab- 
sence of fraud or gross inequity. Klabunde v.: 
Klabunde, 194 Neb. 681, 234 N. W. 2d 837; Corn v. 
Corn, 190 Neb. 383, 208 N. W. 2d 678. 

If the language used in a judgment is ambiguous, 
there is room for construction, but if the language 
employed is plain and unambiguous, there is no 
room for construction or interpretation, and the ef- 
fect of the decree must be declared in the light of the 
literal meaning of the language used. See 49C.J.S., 
Judgments, § 436, p. 863. 

In her cross-appeal, the wife contends that the Dis- 
trict Court erred in dismissing her application for a 
change of custody and argues that because there 
was evidence she was fit to have custody of the chil- 
dren, the court should have changed the custody 
from the father to her. 

The record fails to establish, however, that the. 
husband had failed to properly care for the children 
or was unfit in any way to care for them, or that it 
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was in the best interests of the children to have the 
custody changed. The only real change in circum- 
stances relied upon to justify a change of custody 
was the fact that the father and children had moved 
to Lincoln. 

A decree fixing custody of minor children will not 
be modified unless there has been a change in cir- 
cumstances indicating that the person having cus- 
tody is unfit for that purpose or that the best inter- 
ests of the children require such action. The de- 
termination of the trial court with respect to chang- 
ing the custody of minor children will not ordinarily 
be disturbed unless there is a clear abuse of discre- 
tion or it is clearly against the weight of the evi- 
dence. Carper v. Rokus, 194 Neb. 113, 230 N. W. 2d 
468. 

That part of the order of the District Court which 
denied the wife’s application to change the custody 
of the minor children was correct and is affirmed. 
That part of the order of the District Court directing 
the residence of the parties be sold and the proceeds 
distributed is vacated and set aside, and the provi- 
sions of the original decree with respect to the use of 
the home of the parties is reinstated in all respects. 

AFFIRMED IN PART, AND IN 
PART REVERSED. 

Wuite, J., not participating. 

CoLWELL, District Judge, concurring. 

I concur in the result of the majority opinion. 
However, I object to the finding that the original de- 
cree of dissolution, as it relates to the use of the resi- 
dence, did constitute a division of property and that 
the decree was not ambiguous. 

Those findings might be warranted if those par- 
ticular issues were presented by pleadings and the 
evidence at the modification hearing. They were 
not. The only issue there presented was whether the 
decree should be modified to change child custody. 
The trial court had no jurisdiction to either consider 
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or order the sale of the residence, and this court 
should not determine any issue related to that void 
finding. 


THE WICKES CORPORATION, A DELAWARE CORPORATION, 
APPELLEE, V. KENNETH F'RYE, DOING BUSINESS AS 
INTERIOR DESIGNERS, APPELLEE, IMPLEADED WITH LoyD 
REISIG ET AL., APPELLANTS, IMPLEADED WITH PINE TREE 
BuILDERS, A PARTNERSHIP, ET AL., APPELLEES. 

273 N. W. 2d 663 


Filed January 3, 1979. No. 41779. 


1. Mechanic’s Liens: Intent. The intent of the lien law is to protect 
the materialman. The law puts the burden on the owner at his own 
risk to make certain that payment has been made for all materials 
delivered to the job. 

2. Mechanic’s Liens. The lien of a materialman for materials fur- 
nished for the erection of a building, by virtue of an agreement with 
the contractor, extends to such materials only as are used in or de- 
livered at the building for use therein. 

3. Trial: Appeal and Error. In a trial de novo this court, in reaching 
its own findings, will give weight to the fact that the trial court ob- 
served the witnesses and their manner of testifying and accepted 
one version of the facts rather than the opposite. 


Appeal from the District Court for Scotts Bluff 
County: Rosert O. Hipre, Judge. Affirmed. 


Wright & Simmons and John A. Selzer, for appel- 
lants. 


J. L. Zimmerman of Atkins, Ferguson, Hahn & 
Zimmerman, for appellee Wickes. 


Heard before SpencER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., Pro Tem. 
This is an action to foreclose a mechanic’s lien. 
The District Court found in favor of The Wickes Cor- 
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poration and entered a decree of foreclosure. The 
homeowners, Loyd Reisig and Ruth B. Reisig, filed 
this appeal. Loyd Reisig died November 2, 1978, 
and his interest is represented on appeal by his wife 
as the personal representative of his estate. De- 
fendants contend plaintiff did not establish its lien 
and in any event should be estopped from enforcing 
it. We affirm the judgment of the District Court. 

The mechanic’s lien was filed November 13, 1975, 
in the amount of $2,003.33. This figure represents 
the purchase price of sheetrock, casement windows, 
and a patio door, allegedly incorporated into the 
house. The materials which are the subject of the 
lien were ordered from plaintiff’s Fort Collins, Colo- 
rado yard by Kenneth A. Frye, the general contrac- 
tor. They were shipped from Fort Collins and de- 
livered on August 22, 1975. Defendants were in- 
formed by Frye on November 24, 1975, that plaintiff 
had filed a lien against their property. Frye did not 
complete the contract. 

As a result of a meeting held on November 24, 
1975, between Frye and Loyd Reisig, a mutual re- 
lease was executed. Part of this release agreement 
required Reisig to satisfy the mechanic’s lien which 
_ had been filed by Wickes. Frye left town in Decem- 

ber 1975, without performing any of the obligations 
contained in the release. 

_Michael Webb, a contractor associated with Pine 
Tree Builders, testified his company subcontracted 
with Frye to do part of the work on the house. Frye 
was responsible for providing the materials and 
Webb suggested he purchase the materials from 
Wickes Lumber Company in Fort Collins, Colorado. 
Webb was present at a building project in Henry, 
Nebraska when a truck arrived loaded with shake 
shingles, sheetrock, and windows. He stated he did 
not remember who provided the truck although he 
referred to it once as the Wickes’ truck after plain- 
tiff’s counsel referred to it as such. Two of his em- 
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ployees unloaded some of the shake shingles in Hen- 
ry and then accompanied the truck to the Reisig 
house. The next day Webb observed shingles, sheet- 
rock, and windows in the front of the Reisig house. 
On his next visit to the house the drywall work had 
been completed. 

Webb’s company was not paid for its work on the 
. house and it filed a mechanic’s lien. At the end of 
November or the first part of December, after the 
lien had been filed, Webb received a call from Loyd 
Reisig. Reisig promised to pay the amount owing if 
Pine Tree Builders would perform some extra work. 
Webb agreed. Part of the work was to set the win- 
dows, which was done shortly after the telephone 
conversation. Webb did not measure the windows 
but he knew they were casement windows. He 
stated, ‘‘As far as I know they came off of the 
Wickes’ truck.’’ One of the windows was not in- 
stalled because it was broken. Pine Tree Builders 
was paid for its work. 

Loyd Reisig testified he and his wife contracted 
with Frye for the construction of their home. The 
contract called for a 10 percent downpayment 
with progress payments to be made as follows: 15 
percent upon the completion of footing and founda- 
tion work; 20 percent upon completion of framing; 
20 percent upon completion of drywall work; 15 per- 
cent upon completion of all interior and exterior car- 
penter work; and the balance upon taking posses- 
sion. The total contract price was $41,000. Reisig 
made the downpayment and the first two progress 
payments for a total of $18,450. The last check to 
Frye was written on August 5, 1975. Reisig testified 
he considered this last check, in the amount of 
$8,200, as covering the next purchases to be made by 
Frye, including the sheetrock and the windows. 

Frye stopped work on the project in early Septem- 
ber 1975. Reisig testified he had no idea where Frye 
was purchasing materials during the period of con- 
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struction from May to August. He further stated he 
was not present when any of the materials were de- 
livered to the construction site except for one occa- 
sion when the trusses and asbestos shingles were un- 
loaded. Later in his testimony he stated Frye told 
him before the windows were delivered that they 
had been ordered from Wickes and he showed him a 
copy of the invoice. The invoice indicated the trans- 
action was to be C.O.D. Frye told him, “I have to 
pay for them before they’re unloaded.’’ Following 
delivery of the windows, Frye told Reisig they had 
been paid for and showed him a check stub. Reisig 
thought he was shown the check stub the day after 
delivery. 

Reisig testified he became aware 2 or 3 weeks af- 
ter construction started that Frye had not obtained a 
performance bond as required by the contract. He 
stated because of this knowledge, ‘‘I would check if 
a truck would come or a driver would come like a 
C.O.D. that Frye would show me from Wickes on the 
windows I checked that with him and that is what I 
used as a sure thing that Frye would have to pay for 
them was the C.O.D.’s.’’ He testified he would not 
have let the windows be unloaded had he known they 
were not paid for, or else he would have stopped con- 
struction until payment was made. He also would 
have inventoried the materials which were unloaded 
and those which were removed by Frye to another 
location. 

Reisig testified he learned about the 20th of Sep- 
tember that the windows and others items from 
Wickes had not been paid for, when he called Wickes 
or Wickes called him concerning the shake shingles 
which had been delivered, but which were supposed 
to have been delivered to another house Frye was 
building. Reisig at this time was told there was an 
outstanding bill in an amount over $2,000. 

Reisig was asked to examine the copies of the in- 
voices attached to the mechanic’s lien filed by 
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Wickes. He testified a patio door and casement 
windows had been installed in his residence. Two 
windows which had been delivered were not installed 
because one was broken and the other was not 
meant for his house. Sheetrock was also used in the 
construction of his house. After stating Frye had 
told him the windows were ordered from Wickes, 
Reisig was asked whether there were other materi- 
als which had come from Wickes. He replied, ‘‘I 
think there was. I think the trucks come from 
Wickes. I’m not sure.’’ Reisig testified that 
several times Frye removed materials which had 
originally been delivered to his property. 

Jimmy Pask, the manager of Wickes Lumber 
Company in Fort Collins, testified he met Frye in 
July 1975, when he came in with Mike Webb for ma- 
terial to build a home in Nebraska. To the best of 
his knowledge, all the materials ordered by Frye 
were to be used in the construction of a house for a 
Lee Schwartzkopf. In early September 1975, he 
learned for the first time that some of the materials 
had gone to Reisig. This was when Reisig tele- 
phoned to complain that one of the windows which 
had been delivered was broken and another was the 
wrong size. He checked into the matter and re- 
turned Reisig’s call on September 15, 1975. During 
this conversation he informed Reisig that the sheet- 
rock, the windows, and the shake shingles delivered 
to him had not been paid for. Pask told Reisig he 
would order new windows when the correct sizes 
were determined. Reisig said he would call back 
with the measurements and later come in to pick up 
the windows in Fort Collins. Pask testified that dur- 
ing this same conversation they discussed the dry- 
wall and cedar shake shingles that were delivered to 
the Reisig house. Reisig told him they were going to 
use the drywall but the shakes did not belong to him, 
and per his attorney’s intructions he was going to 
put them in the shed. Reisig called the Wickes yard 
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on September 20 when two men came to pick up the 
shake shingles to deliver them to the Schwartzkopf 
residence. Pask called back to assure him he would 
be held harmless on any mechanic’s lien for the 
shake shingles if he would release them to the two 
men. Pask called Reisig on October 1 to confirm 
that the shake shingles had been picked up. At this 
time they also discussed whether Reisig was coming 
in to pick up the windows. Reisig told him to con- 
tact his attorney. 

Pask testified about the copies of the invoices 
which were attached to the mechanic’s lien. Two 
different forms were used. One of these forms 
served as both a purchase order and an invoice, and 
was used by Wickes when it had to special order the 
merchandise from other companies. This type of 
form contained one original and six carbon copies, 
which form was used for the casement windows and 
patio door. The other type of form, consisting of 
five copies, was labeled ‘‘Invoice’’ and was used by 
Wickes when it had a product on hand. The order 
for the sheetrock was placed on this type of form. 

The purchase order date on the form for the win- 
dows and patio door was July 17, 1975. The mer- 
chandise arrived at Wickes in Fort Collins on August 
19. The column for the product description con- 
tained the words ‘‘casement”’ and ‘‘patio door.’’ The 
total amount for these items is $1,448.98. The name 
‘‘Risick’’ appears at the top of the form. Pask testi- 
fied he wrote this on the form after talking with Rei- 
sig and learning the materials had been delivered to 
him. The form does not show a delivery date. Un- 
der ‘‘type of sale’ both cash and C.O.D. have been 
checked. 

Frye is listed as the customer on the second form. 
Pask wrote ‘‘Risick’’ at the top of the form after 
talking with Reisig. The date shown on that form is 
August 21, 1975. Under the heading ‘‘delivery and 
time’’ appears the date ‘‘8/22/75.’’ There is no sig- 
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nature showing receipt of the goods. Included in the 
description of materials are 220 sheets of ‘‘gyp 
board.”’ The price of this material is stated to be 
$554.40. The name ‘“Risick’’ appears between the 
description and the price. The names ‘‘Swartzcoff’’ 
and “‘Frye’’ appear after the other material which 
was ordered on the same form, including the shake 
shingles. Pask testified these names were placed 
after the product descriptions following a conversa- 
tion with Frye’s attorney in September 1975, or 
thereafter. Under the heading ‘‘special instruc- 
tions” is the entry ‘‘include windows.”’ Under ‘‘type 
of sale’ an ‘‘X’’ appears in the box labeled ‘‘C.O.D.’’ 
It appears there may also have been an ‘‘X’’ in the 
box labeled ‘‘charge,’’ but this has been scratched 
out. The designation ‘‘chg’’ appears twice in large 
letters across the face of the document. The two 
amounts, $1,448.93 and $554.40, total $2,003.33, the 
amount of the lien. 

Pask testified he had personal knowledge that all 
of the materials listed on these two documents were 
shipped out on the same truck, which belonged to 
Wickes, on August 22, 1975. He described the com- 
pany policy with regard to the terms of payment as 
follows: ‘‘Whenever we have a builder — and the 
C.O.D. is in reference to this — whenever we have a 
builder, especially out of state, and we have to run 
credit information on him normally what I do is call 
the lender to determine that there is funding and 
that there is a job going that they say there is. Once 
that requirement is made by me then I release the 
materials on a Code 88, 88L, 85 which is a C.O.D. ac- 
count in our books, which allows materials to leave 
the center and then at the end of the day that ac- 
count is actually put in a charge status. It is only an 
account that we use to release materials out.’’ 

Pask called Nebraska Security Bank and learned 
that Frye had an account for the construction of Lee 
Schwartzkopf’s home. He then OK’d the release of 
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the materials. When asked if he knew how the let- 
ters ‘‘chg’’ had gotten on the invoice, he stated, 
“Yes, after the paperwork gets back into the yard, 
which is normally the following day, and our ac- 
counting system just changes it to a charge and 
writes across the face of it and that account then 
goes to a charge status.”’ 

In support of Reisig’s contention that he viewed 
copies of invoices prior to delivery of material from 
Wickes, exhibits 8 and 9 were introduced. Exhibit 8 
is a customer copy of an invoice for 12 trusses, 
signed by Ken Frye. The date is shown as July 17, 
1975. The type of sale is marked ‘‘C.O.D.”’ and 
“C.0.D.”’ appears across the face of the document in 
large letters. Reisig testified Frye told him these 
trusses had been used in the construction of his 
house. Exhibit 9 is a customer copy of a combina- 
tion purchase order and invoice. Most of the docu- 
ment is illegible. The purchase order date is July 
10, 1975. Under ‘‘type of sale’’ an ‘‘X’’ appears in 
the ‘“‘C.O.D.”’ box, and scratch marks appear in the 
“charge’’ box. However, neither of these invoices is 
included in the mechanic’s lien being foreclosed. 
Reisig testified Frye gave him these documents in 
September 1975, although they had been shown to 
him earlier. 

Pask testified the trusses described in exhibit 8 
were delivered to and paid for by Lee Schwartzkopf. 
He did not know what exhibit 9 pertained to, but the 
code numbers indicated it was also an order for 
trusses. Disputing Reisig’s testimony that he had 
seen a copy of the invoice for the windows prior to 
delivery, Pask testified the forms used by Wickes 
are such that the customer copy is not given to the 
purchaser until the goods are delivered. 

Wickes denied the following request for admis- 
sion: ‘‘All items sold by Plaintiff to Frye on which 
a lien is claimed by Plaintiff upon the premises of 
these Defendants, were sold C.O.D.”’ In explaining 
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its denial, Wickes answered: ‘It was originally dis- 
cussed and agreed when Frye initially contacted 
Plaintiff, that all deliveries would be made C.O.D., 
however, when the delivery to the Reisig residence 
made on August 22, 1975, was made, and Mr. Frye 
was not found on the premises, because of the past 
payment record that they had with Frye, Plaintiff 
decided to go ahead and drop the materials instead 
of taking them back to Colorado.”’ 

We first consider the question of estoppel. De- 
fendants assert plaintiff is estopped to assert a me- 
chanic’s lien against the Reisig property because in- 
voices shown to Reisig indicated Wickes’ dealings 
with Frye were C.O.D. Reisig argues if he had 
known that was not the situation, he then could have 
protected himself by not accepting delivery of the 
materials, or by stopping construction, until Frye 
paid for the materials. Defendants argue the reason 
Reisig did not know the facts in time was because 
plaintiff had put into Frye’s hands an invoice show- 
ing a C.O.D. sale which provided the means of de- 
ceiving Reisig. There were no _ representations 
made to Reisig by Wickes. Reisig is relying entirely 
on statements by Frye concerning the invoices. 
None of the materials shown on exhibits 8 and 9 are 
included in the lien filed herein. 

The course of dealing between Frye and Wickes 
was such that it would be highly unlikely Reisig 
could have seen the invoice for the material included 
in the lien prior to the delivery of the material. In 
any event, Wickes explained the C.O.D. terminology 
and why the lien materials were delivered without 
receiving payment. 

The intent of the lien law is to protect the ma- 
terialman. The law puts the burden on the owner at 
his own risk to make certain that payment has been 
made for all materials delivered to the job. It is not 
enough to ascertain that some of the bills were paid. 
Nor is the fact that some of the items may have been 
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sold C.O.D. sufficient to create an estoppel. The 
homeowner still has the burden to ascertain whether 
payment has been made for all materials delivered 
to the premises. 

If it is the position of the defendants that Reisig 
was an innocent party in this transaction, who relied 
upon an instrument negligently furnished by Wickes 
to the contractor, they are still without remedy here- 
in. First, assuming Reisig saw the C.O.D. instru- 
ment before the delivery of the materials, was it 
reasonable for him to place any reliance upon the 
assurances made by Frye? He testified he knew 2 
or 3 weeks after construction started that Frye had 
not obtained a performance bond. If he was serious- 
ly concerned about Frye paying for the materials, 
other precautions should have been taken. We also 
note that Reisig testified it was customary for him to 
pay Frye for materials before they were delivered to 
the premises or incorporated in the house. His testi- 
mony is that the payment of August 5 was to include 
the materials furnished by Wickes on August 22. It 
tests credulity to believe Reisig would engage in this 
course of dealings when Frye was unable to furnish 
a performance bond. This is particularly true when 
we consider the fact that Reisig was obligated to 
make the August 5 payment under the terms of the 
contract for the work performed to that date. The 
materials included in the lien would be included in 
the work covered by the next payment due under the 
contract. 

The fact that Wickes decided to leave the ma- 
terials on August 22 when Frye could not be found at 
the building site does not in any way change the law 
or create an equitable estoppel. In every such situa- 
tion the supplier has a statutory right to rely on his 
lien if he decides to extend credit at that time. 

After Reisig learned in early September that the 
materials had not been paid for, he executed a mu- 
tual release with Frye and arranged with Webb to 
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have the windows installed. Under the terms of the 
release, Reisig agreed to pay for the materials in 
consideration of Frye completing certain work on 
the house. The loss to defendants was occasioned 
by Frye leaving town in December without perform- 
ing the work called for in the release. Under the 
circumstances of this case, even if the defendants’ 
argument had merit, there is no way to hold that 
their loss should be shifted to Wickes. 

The remaining issue presented for review is 
whether Wickes sustained its burden of proving it 
actually furnished the materials used in the con- 
struction of the Reisig house. The rule to be applied 
is: ‘‘The lien of a materialman for materials fur- 
nished for the erection of a building, by virtue of an 
agreement with the contractor, extends to such ma- 
terials only as are used in or delivered at the build- 
ing for use therein.’’ (Emphasis supplied.) Occi- 
dental S. & L. Assn. v. Cannon, 184 Neb. 659, 171 N. 
W. 2d 166 (1969). 

Reisig acknowledged that casement windows, a 
patio door, and sheetrock went into the building of 
the house. Webb had observed the sheetrock and 
windows in front of the Reisig house. He had also 
set the casement windows and hung the door. Pask 
testified that the items in the lien were all delivered 
to the premises at the same time. Wickes was only 
required to prove the materials had been delivered 
to the premises. The evidence is sufficient for this 
purpose. In a trial de novo this court, in reaching 
its own findings, will give weight to the fact that the 
trial court observed the witnesses and their manner 
of testifying and accepted one version of the facts 
rather than the opposite. Menke v. Foote, 199 Neb. 
800, 261 N. W. 2d 635 (1978). 

The judgment of the trial court is affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JAN ROJEWSKI, 
APPELLANT. 
272 N. W. 2d 920 


Filed January 3, 1979. No. 42057. 


1. Trial: Appeal and Error: Time. Errors at trial should be called 
to the attention of the trial court at the earliest practicable time so 
that appropriate remedial action may be taken. 

2. Trial: Courts: Waiver. The better practice is for the trial court 
to inquire whether counsel desire to present closing arguments, but 
in the absence of a request the right to make a closing argument is 
waived. 


Appeal from the District Court for Hall County: 
DonaLD H. WEAVER, Judge. Affirmed. 


Richard E. Gee, for appellant. 


Paul L. Douglas, Attorney General, and Paul W. 
Snyder, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BoOSLAUGH, 
McCown, CLINTON, BrRopkKEy, and Wuits, JJ., and 
BuuveE, District Judge. 


Bos.LauGH, J. 

The defendant was charged in five counts with ob- 
taining money by false pretenses and in one count 
with conversion by bailee. A jury was waived and 
trial had to the court. The defendant was found 
guilty on all counts and sentenced to 2 years proba- 
tion including 20 days imprisonment in the county 
jail and ordered to make restitution in the amount of 
$1,400. 

The defendant has appealed and contends the evi- 
dence was insufficient to support the judgment, the 
trial court erred in failing to allow the defendant’s 
counsel to make a closing argument, and the sen- 
tence was excessive. 

The five false pretense counts all relate to pay- 
checks received by Carla Jones, a foster child who 
was living in the defendant’s home in 1975. The five 
paychecks amounted to $111.28, $111.28, $111.28, 
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$98.49, and $47.38. The information alleged in each 
count that on the date alleged the defendant ob- 
tained money in excess of $35 from Carla Jones on 
the pretense that the money would be used to pay 
her tuition at Central Catholic High School. 

At the time of the trial Carla Jones was 19 years of 
age. She had been graduated from high school in 
May 1977 and was in training to be a medical assist- 
ant at the Central Technical Community College. 
She testified she gave each paycheck to the defend- 
ant who then returned a small amount, between 
$11.28 and $7.38, to her for spending money. She tes- 
tified the defendant had agreed to put the money in 
the bank so that it could be used to pay her tuition at 
the high school. The evidence established the tui- 
tion was never paid but was forgiven by the school 
and the money received by the defendant was not re- 
turned to Carla Jones. 

The checks which are in evidence show the en- 
dorsement of both Carla Jones and the defendant 
and that the checks were cashed and not deposited. 
The defendant stipulated her signature appeared on 
the checks. 

The foster home care agreement between the de- 
fendant and the welfare department was received in 
evidence. This agreement provided for the payment 
of $145 per month to the defendant ‘‘to cover the cost 
of food, housing, clothing, personal and school ex- 
penses for the care of the child,’’ with a ‘Special 
needs exception.’’ The evidence shows there was a 
special clothing allowance for Carla in June 1975, in 
the amount of $150 in addition to the monthly pay- 
ments to the defendant provided for in the agree- 
ment. 

The defendant denied there had been any discus- 
sion about using the money earned by Carla Jones 
for her tuition and claimed the money had been 
spent for clothing and other personal expenditures 
for Carla. Much of the defendant’s testimony was 
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impeached and the evidence presented questions of 
credibility for the trier of fact. 

The conversion by bailee count related to money 
belonging to Herbert Walker, a person who lived in 
the Rojewski home in 1975. Walker was 39 years of 
age at the time of the trial. He was a former inmate 
of the Beatrice State Home who had been returned 
to the community. He was employed as a laborer at 
Delicious Foods with take-home pay in excess of $200 
biweekly. Walker testified that when he was living 
at the Rojewski home he cashed each paycheck on 
the way home and then handed the money to the de- 
fendant. He received $15 or $20 from each check 
back from the defendant. Walker testified the de- 
fendant said she would put his money in his savings 
account. When Walker first moved into the Rojew- 
ski home he was supposed to pay the defendant $110 
per month for room and board. Later he moved into 
a basement apartment and was supposed to pay $140 
per month. According to Walker, soon after he 
moved into the Rojewski home he gave the defend- 
ant $300 he had brought from his former residence. 

On December 1, 1975, a check in the amount of 
$1,449.85, representing the proceeds of a personal 
trust account of Walker at the Beatrice State Home, 
was received at the office of the mid-Nebraska Men- 
tal Retardation Services in Grand Island. The 
check was delivered to the defendant who then used 
it to open a savings account for the defendant at the 
Five Points Bank in Grand Island in the name of 
‘“‘Herbert Walker or Jan Rojewski.’’ The account 
was opened with a deposit of $1,000. Withdrawals 
were made as follows by withdrawal slips signed by 
both Walker and the defendant: 12-15-75 $200; 1-13- 
76 $600; 1-30-76 $50; 3-8-76 $120; 6-16-76 $30. On June 
30, 1976, the account had a balance of $6.58. 

The defendant denied she had used any of Walk- 
er’s money for herself except possibly for rent pay- 
ments. She claimed the money had been spent by 
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Walker for clothing and other personal items and en- 
tertainment. 

In 1976 and 1977 Walker worked as a volunteer at 
the Nebraska Veterans’ Home. It became apparent 
to the persons supervising and managing the volun- 
teer activities at the home that Walker was not get- 
ting enough to eat and had no money. Their efforts 
led to the disclosure that his savings account had 
been depleted and that his living accommodations 
were not satisfactory. 

It is not the province of this court to resolve con- 
flicts in the evidence, pass on the credibility of wit- 
nesses, or weigh the evidence in a criminal case. 
The evidence of the State was sufficient, if believed, 
to establish that the defendant had converted funds 
of Walker amounting to $1,400. 

The defendant contends that the testimony of 
Carla Jones and Walker can not be relied upon to 
sustain the conviction. She argues that Walker was 
retarded and Carla Jones was at times unstable and 
appeared to suffer from delusions or hallucinations. 
There was evidence she was taken to a psychiatrist 
at one time after such an episode. 

The credibility of the witnesses was a question for 
the trier of fact. Much of the testimony of Walker 
and Carla Jones was corroborated by other wit- 
nesses and a substantial part of the evidence against 
the defendant was documentary. The record does 
not show that either Walker or Carla Jones was in- 
competent to testify as a matter of law. We con- 
clude that the evidence was sufficient to sustain a 
finding of guilt beyond a reasonable doubt on each 
count against the defendant. 

The defendant’s principal assignment of error re- 
lates to the fact that no closing arguments were 
made at the close of the evidence. The record 
shows that the following took place on January 18, 
1978, at the end of the trial: ‘‘MR. GEE: Your 
Honor, that’s all we have in the way of rebuttal. 
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THE COURT: Gentlemen, I want to see if we have 
all of the Exhibits before we do anything else. I’m 
going to take this matter under advisement, for a 
day or two, until I can get through the Exhibits. I 
don’t want counsel to leave until we have gotten the 
Exhibits straightened out. The rest of you may be 
excused if you like. I'll try to have a decision for 
you on Friday, at 1:30, so be back here at 1:30 on 
Friday. END OF HEARING”. 

On Friday afternoon, January 20, 1978, the trial 
court announced that the defendant was found guilty 
on all counts. The defendant made no mention 
about closing arguments until the motion for new 
trial was filed on January 24, 1978. At the hearing 
on the motion for new trial on March 9, 1978, the 
trial court advised defendant’s counsel he could 
make a closing argument at that time and defend- 
ant’s counsel did so. 

The defendant relies primarily upon Herring v. 
New York, 422 U. S. 853, 95 S. Ct. 2550, 45 L. Ed. 2d 
593. The Herring case involved a New York statute 
which permitted the trial court to refuse to hear 
closing arguments in any nonjury criminal case. 
The United States Supreme Court held the statute 
violated the defendant’s constitutional right to coun- 
sel. 

It is a general rule that errors at trial should be 
called to the attention of the trial court at the earli- 
est practicable time so that appropriate remedial 
action may be taken. In this case there was no de- 
nial of a request for argument because there was no 
request by the defendant for an opportunity to pre- 
sent an argument. The better practice is for the 
trial court to inquire whether counsel desire to pre- 
sent closing arguments, but in the absence of a re- 
quest the right to make a closing argument is 
waived. State v. Weippert, 237 N. W. 2d 1 (N. Dak.). 
See, also, Lee v. State, 369 N. E. 2d 1083 (Ind.); Cas- 
terlow v. State, 267 N. E. 2d 552 (Ind.). 
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In State v. Mann, 361 A. 2d 897 (Me.), the court 
said: ‘‘A failure of the defendant to insist at the 
proper time upon his constitutional right to be heard 
in person or by counsel in argument of his cause at 
the close of the evidence, absent a showing of incom- 
petency of counsel or the presence of exceptional 
circumstances, will constitute a waiver of such right 
and operate as an estoppel to his afterwards setting 
it up against the state. Henry v. State, 1913, 10 Okl. 
Cr. 369, 186 P. 982, 986. See Cole v. State, 1916, 14 
Ala. App. 71, 71 So. 616. The case of State v. Hale, 
1971, Mo., 472 S. W. 2d 365 is on all fours with the in- 
stant case. In Hale, the Court at the close of all the 
evidence after stating upon its reconvening following 
a short recess that it had again reviewed the evi- 
dence, announced without the benefit of argument of 
counsel the punishment to which the defendant was 
to be sentenced. At no time was there a request on 
behalf of the defendant that the finding of guilt be 
set aside or withdrawn to permit oral argument. 
The appellate Court ruled that the accused was not 
unconstitutionally denied the right to orally argue 
his case. To the same effect, see Long v. City of 
Opelika, 1953, 37 Ala. App. 200, 66 So. 2d 126, certio- 
rari denied 259 Ala. 164, 66 So. 2d 130; Casterlow v. 
State, 1971, 256 Ind. 214, 267 N. E. 2d 552; United 
States ex rel. Spears v. Johnson, 1972, 3 Cir., 463 F. 
2d 1024; Cf. Moore v. State, 1969, 7 Md. App. 330, 254 
A. 2d 717.”’ 

In State v. Hale, 472 S. W. 2d 365 (Mo.), the court 
said: ‘‘The right to orally argue may be waived, 
Henry v. State, supra, and may be lost by failing to 
request argument. People v. Berger, 284 Il. 47, 119 
N. E. 975. In this case appellant admits that he 
made no request to be permitted to argue his case to 
the court at the close of all the evidence, either be- 
fore or after the court indicated its findings on the is- 
sue of guilt, and there is nothing in the record to 
show that such a request would have been denied.”’ 
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The defendant is 42 years of age, married, and has 
completed 2 years of college. She has an excellent 
employment record and no record of any prior crim- 
inal offense. She is presently operating a day 
school. Probation with restitution was an appropri- 
ate sentence. 

The defendant asks that the 20-day jail sentence 
which was imposed as a part of the probation be 
eliminated. The trial court imposed the jail sen- 
tence because of the nature of the crimes involved, 
particularly the persons who were the victims. Un- 
der the circumstances we find no abuse of discretion 
by the trial court. 

The judgment of the District Court is affirmed. 

AFFIRMED. 

CLinTon, J., concurring in part and dissenting in 
part. 

I concur with the portion of the opinion which con- 
cludes that the evidence was clearly sufficient to 
sustain a finding of guilt beyond a reasonable doubt. 

I disagree with the portion of the opinion which 
finds that the defendant’s constitutional right to 
have her counsel make a summation was waived. 
As I interpret the record, it seems clear the trial 
judge did not intend to hear oral argument and coun- 
sel’s insistence upon the right would have been un- 
availing. I further feel that the granting of an op- 
portunity for oral argument after the judge had al- 
ready made up his mind did not cure the error. 


STATE OF NEBRASKA EX REL. NEBRASKA STATE Bar 
ASSOCIATION, RELATOR, V. EDMUND HOLLSTEIN, 
RESPONDENT. 

274 N. W. 2d 508 


Filed January 10, 1979. No. 41124. 
1. Attorneys at Law: Disciplinary Proceedings: Evidence: Proof. 
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In disciplinary proceedings of members of the bar, the relator must 
establish the allegations in the formal charges by a preponderance 
of the evidence, so that the court is satisfied to a reasonable cer- 
tainty that the charges are true. 

2. Attorneys at Law: Disciplinary Proceedings: Proof. In dis- 
ciplinary proceedings of members of the bar the findings must be 
sustained by a higher degree of proof than that required in civil ac- 
tions yet falling short of the proof required to sustain a conviction 
in a criminal action. 

3. Attorneys at Law: Disciplinary Proceedings: Evidence: Proof. 
In a proceeding for the disbarment of an attorney at law the pre- 
sumption of innocence applies, and the charge made against him 
must be established by a clear preponderance of the evidence. 

4. Attorneys at Law: Disciplinary Proceedings. An attorney should 
not only avoid impropriety but should avoid the appearance of im- 
propriety. 

5. Attorneys at Law: Disciplinary Proceedings: Canons. DR7-104 
(A) (1) provides that during the course of his representation of a 
client a lawyer shall not communicate or cause another to com- 
municate on the subject of the representation with a party he 
knows to be represented by a lawyer in that matter unless he has 
the prior consent of the lawyer representing such other party or is 
authorized by law to do so. 

6. Prosecuting Attorneys: Disciplinary Proceedings: Motions, 
Rules, and Orders: Criminal Law. A city or village attorney 
whose duties include prosecuting violations of ordinances and state 
statutes may not voluntarily represent anyone charged with a 
crime, unless his employment as attorney for a defendant is ap- 
proved by an order of the court in which the case is pending. 

7. Attorneys at Law: Prosecuting Attorneys: Disciplinary Proceed- 
ings. Ignorance of the law is no excuse. It applies with even 
greater emphasis to an attorney at law who is expected to be 
learned in the law. It should be particularly applicable to a city 
attorney who should make himself conversant with the duties of his 
office. A city attorney should also be aware of disciplinary rules 
and advisory opinions, particularly those applicable to his duties as 
a public officer such as a county or city attorney. 

8. Attorneys at Law: Disciplinary Proceedings: Evidence: Appeal 
and Error. The evidence adduced in a disciplinary proceeding is 
reviewed de novo in this court to determine if discipline should be 
imposed, and, if it should, the extent thereof. 


Original action. Judgment of censure. 
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Heard before Spencer, C. J., Pro Tem., BosLauGuH, 
McCown, CLINTon, BrRopkEy, and Waite, JJ., and 
Kuns, Retired District Judge. 


BRODKEY, J. 

This is an original disciplinary proceeding brought 
in the name of the State of Nebraska on relation of 
the Nebraska State Bar Association against Edmund 
Hollstein, a lawyer duly admitted and licensed to 
practice his profession in this state. 

Formal charges were filed against the respondent 
in this court on October 28, 1976, alleging respondent 
had violated DR1-102 (A) (5) and (6); DRS5-103 (A); 
DR5-104; DR5-105 (A) and (B); DR7-101 (A) (1); 
DR7-102 (A) (3) and DR7-104 (A) (1) and (2) of the 
Code of Professional Responsibility of the Nebraska 
State Bar Association. The respondent was also 
charged with violating EC5-7 and EC8-8 of that code. 

The referee appointed by this court held a hearing 
on the formal charges in the Sheridan County court- 
house at Rushville, Nebraska, on June 23, 1977, and 
filed his report in this court on February 22, 1978. 
He found that the respondent had violated the afore- 
mentioned disciplinary rules as set out in Counts I to 
V of the formal charges (with the exception of one of 
the charges contained in Count I), and recom- 
mended that respondent be suspended from the 
practice of law for a period of two (2) years. Re- 
spondent has filed exceptions to the report of the 
referee, and the matter is now before us for review 
of his report. 

Before discussing the merits of the allegations 
contained in the five counts of the formal charges 
against the respondent, it will be helpful to examine 
the background for those charges. With the excep- 
tion of the allegation contained in Count V of the 
formal charges, all of the other charges arise out of 
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dealings he had with various members of the Robins 
family, longtime Sheridan County residents. Ben- 
nett Robins and his wife, Frieda, were married on 
June 7, 1916. They had four children, including two 
sons, Clifford and Leonard. Leonard was a mongo- 
loid child who was unable to care for himself to any 
significant degree. Both Bennett Robins and Leon- 
ard Robins are now deceased. Bennett and Frieda 
owned a ranch consisting of approximately 6,000 
acres in Sheridan County. 

On April 1, 1959, Frieda commenced an action for di- 
vorce against her husband, Bennett Robins, and re- 
spondent represented Frieda in that action. The de- 
cree entered in that case on April 18, 1961, awarded 
and set over the Robins ranch to Bennett Robins, 
and provided, among other things: ‘‘That the re- 
sponsibility for paying for the care, custody, control 
and supervision and the education of Leonard Edwin 
Robins, son of said parties shall be and hereby is 
charged and confided to the defendant [Bennett 
Robins] and that said party is ordered, as long as is 
necessary, to support and provide for said son, in the 
same manner that he has been doing for many years 
last past.’’ Since respondent participated in the 
preparation of the divorce decree, and also the stipu- 
lation upon which it was based, it is clear that he 
was aware of the provision imposing the obligation 
for support of Leonard upon the defendant, Bennett 
Robins. 

Approximately 1 month later, on May 29, 1961, 
Bennett Robins contracted to sell the ranch to his 
son Clifford for a price equal to an appraisal made 
by the Federal Land Bank. In order to acquire a 
loan from the Federal Land Bank, it was necessary 
that the judgment lien for the care of Leonard be 
subordinated to the lien of the Federal Land Bank. 
On June 1, 1962, Bennett made an application to the 
District Court for Sheridan County to modify the 
aforementioned divorce decree so as to make the 
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‘potential lien of care for Leonard Edwin Robins to 
be junior and inferior to said lien of said Federal 
Land Bank of Omaha.”’ In support of the applica- 
tion for modification, Clifford filed an affidavit 
agreeing to assume the potential lien for the support 
of his brother if his father should default. The court 
modified the divorce decree on June 4, 1962, provid- 
ing, among other things: ‘‘It is further ordered that 
subject to the lien of said Land Bank mortgage, the 
real estate sold by defendant to Clifford Robins shall 
be changed (sic) with the lien for the support of said 
incompetent until discharged by the death of said in- 
competent or otherwise as provided by law; * * *.”’ 
The court, however, did not transfer the responsi- 
bility for the care of Leonard to Clifford Robins. 
Respondent did not represent any of the parties in 
this proceeding, but was aware of the lien for sup- 
port of Leonard by discussions he had with Bennett 
and Clifford. Bennett deeded the ranch to Clifford 
on June 12, 1962, and on August 30, 1962, Clifford and 
his wife, Dorothy, gave a mortgage to Bennett in the 
amount of $36,000, which mortgage was secured by 
the ranch but was expressly made junior and in- 
ferior to existing liens of record. Respondent did 
not draft any of the documents involved in these 
transactions nor represent any of the parties there- 
to. 

However, the record reveals that respondent did 
represent Clifford Robins in a guardianship proceed- 
ing for Leonard Robins. He drafted the necessary 
documents for that purpose, and on September 9, 
1963, filed the petition in the county court of Sheridan 
County requesting that the court appoint Clifford as 
Leonard’s guardian; and on November 17, 1963, the 
court entered an order to that effect. Apparently, 
the guardianship was set up so Clifford could obtain 
state aid for Leonard, his incompetent brother. Al- 
though it is claimed the guardianship was inactive 
and that nothing further was ever done in connection 
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with the guardianship after Clifford was appointed 
guardian, the record does not reveal the guardian- 
ship was closed or that Clifford was discharged as 
guardian. As a matter of law, at all times involved 
herein, Clifford was the legal guardian of Leonard. 

Next, in the chronology of events, it appears that 
on September 16, 1970, Dorothy Robins filed a peti- 
tion for divorce against her husband, Clifford, in the 
District Court for Sheridan County. A divorce de- 
cree was entered on February 8, 1971. Prior to fil- 
ing the petition, both parties had contacted respond- 
ent concerning representation; but the respondent, 
because of his friendship with both parties, declined 
to represent either of them, and recommended that 
they obtain their own respective counsel. Dorothy 
then retained Michael Smith as her attorney, and 
Clifford retained Gordon Shaffer. The decree pro- 
vided for specified payments of child support for 
each of the four children, and alimony to Dorothy, 
payable in installments, and specifically provided 
that the settlement be secured by the Robins ranch. 

Although respondent did not represent Clifford or 
Dorothy in their divorce proceedings, it is clear 
from the record that he did represent Clifford Rob- 
ins both before and after July 20, 1972, on which date 
respondent and/or his wife obtained a proprietary 
interest in the Robins ranch under the circum- 
stances hereinafter related. In this connection, re- 
spondent concedes and acknowledges that the inter- 
est obtained in the transaction was really his, not- 
withstanding the fact that his wife’s name appears 
as grantee in the conveyance in question. 

The events leading up to the transactions on July 
20, 1972, are that on April 5, 1972, Clifford Robins, 
who had apparently decided to abandon his ranching 
operations and to commence racing dogs, leased a 
portion of the ranch to one Don Forney. The lease 
was drawn by respondent and gave Forney the right 
of first refusal in the event Clifford decided to sell 
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the ranch. Shortly thereafter, Clifford became in- 
terested in purchasing a dog kennel in Sioux City, 
Iowa, but lacked sufficient funds at that time to do 
so. Clifford therefore attempted to borrow the nec- 
essary money from the Stockmen’s National Bank of 
Rushville, but was unable to do so because the bank 
required that it have a second mortgage, which 
meant there would have to be a subordination of 
Leonard’s support lien, Bennett’s mortgage, and 
Dorothy’s child support and property settlement 
lien. In an effort to accomplish this result, Clifford 
asked Dorothy Tinsley, his former wife who had 
since remarried, to meet him in respondent’s office 
to discuss subordination of her liens. While at re- 
spondent’s office, Dorothy announced that she would 
like to consult with her own attorney, Michael 
Smith, of Gordon; whereupon respondent told them 
to go to Smith’s office and discuss the matter. The 
record reflects that respondent called Michael Smith 
and informed him that he was sending Dorothy and 
Clifford to talk to him. On the following day, after 
discussing the matter with Michael Smith, Dorothy 
informed Clifford that she would not subordinate her 
liens against the ranch. These conversations oc- 
curred about July 17, 1972. 

On or about that same date Clifford visited his 
father and discussed releasing the mortgage Bennett 
held against the property, and also discussed the fu- 
ture responsibility for Leonard’s care. Clifford tes- 
tified that Bennett told him he did not want the 
money but only wanted Clifford to take care of him, 
and decided they should ‘‘Go down and get this 
mortgage released.’’ Clifford had never made any 
payments to his father on the mortgage, but testified 
his father wanted to release the mortgage to assist 
him in refinancing the ranch. Thereafter, on July 
18, 1972, they both went to respondent’s law office 
and requested him to draft the necessary instru- 
ments to release the mortgage, which respondent 
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did. Bennett signed the release at that time. There 
was also a discussion with reference to transferring 
the responsibility for Leonard’s support back to Ben- 
nett so Leonard might continue to obtain state aid. 
Respondent informed both Bennett and Clifford that 
while they could file a release of the judgment for 
Clifford’s care of Leonard, it would not be effective 
until an application for that purpose was approved 
by the court. These actions would seem to belie re- 
spondent’s contentions that Bennett did not consult 
respondent at any time seeking independent profes- 
sional judgment concerning the advisability of exe- 
cuting the release of the mortgage or the release of 
the judgment for the care and support of his son. We 
believe the acts of respondent, with respect to these 
matters, were clearly more than ministerial, and 
constituted the practice of law. It would appear re- 
spondent was acting as an attorney for Bennett in 
connection therewith. 

In any event, it is undisputed that respondent did 
draft the release of the judgment for the parties, and 
Bennett signed it on July 20, 1972. The release was 
filed in the District Court for Sheridan County on 
July 25, 1972. Respondent contends, however, that 
he advised them that the release was of no force and 
effect until approved by the court. He disclaims 
any responsibility for obtaining such court approval 
because of the advice he gave them that the court’s 
approval was necessary before being effective. The 
record does not reveal any specific instructions or 
agreement between the respondent and his clients 
from which it may be concluded that the clients 
were charged with the responsibility of obtaining the 
court’s approval. It is clear the respondent was 
consulted by Bennett and Clifford for the purpose of 
releasing the judgment in order to shift the responsi- 
bility for Leonard’s support back to Bennett; in fact, 
the respondent drafted the documents in question for 
them. 
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It appears Clifford continued to have problems in 
arranging financing for the purchase of the dog ken- 
nel, and therefore went to respondent’s office on 
July 20, 1972, and asked the respondent to contact 
Don Forney with reference to purchasing Clifford’s 
ranch. Forney came to respondent’s office and 
talked to Clifford about the sale and purchase of the 
ranch. Clifford and Forney eventually agreed upon 
a figure based on an estimate of $40 per acre for the 
6,000 acres. Forney testified it was Clifford who set 
the price and he paid Clifford the price he asked. 
Forney testified that because he did not have the 
cash necessary to pay for the ranch, he asked the re- 
spondent if he would like to join him as a partner in 
buying the ranch. Forney testified he knew re- 
spondent owned considerable land holdings and 
might be interested in becoming a partner with him 
in purchasing the ranch. After thinking about the 
matter for a short time, respondent agreed to join 
Forney in the purchase of the ranch. Respondent 
then called his wife, Marian, into the office and in- 
formed her she had just bought some land. This 
news made Mrs. Hollstein very unhappy, as she did 
not want her husband to take on any more responsi- 
bilities. Nevertheless, on that same date, July 20, 
1972, an agreement, drafted by respondent, was en- 
tered into between Clifford L. Robins and Madeline 
C. Robins, husband and wife, as first party, and 
Donald W. Forney and Marian Hollstein, as second 
party. Simultaneously Clifford and Madeline exe- 
cuted a warranty deed conveying the property to 
Donald W. Forney and Marian A. Hollstein as ten- 
ants in common, as grantee. Respondent has ad- 
mitted and agreed that although the instruments 
were drafted listing his wife as the grantee and pur- 
chaser, the transaction should be considered the 
same as if he had personally been a party thereto. 
Respondent has cited authority to the effect that it is 
not illegal for an attorney to purchase property 
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owned by his client, providing full and fair disclo- 
sure is made of all the circumstances. It is not 
clear from the record why respondent placed the ti- 
tle to the property in the name of his wife, and also 
made her a party to the contract with Clifford 
Robins and his wife Madeline; but it is suggested in 
the record that it may have been for estate plan- 
ning purposes. Under the agreement which re- 
spondent drafted, Clifford, Donald Forney, and 
Marian Hollstein, agreed, among other things, to 
assume the property settlement and child support 
judgments owed to Clifford’s first wife Dorothy. 
The agreement provided: ‘It is agreed that any 
possible liability of Clifford L. Robins for the support 
of his brother, Leonard E. Robins is the respon- 
sibility of First Party and shall not be in any way 
a lien or charge on said land and Bennett A. 
Robins having today for valuable consideration re- 
ceived from Clifford L. Robins, executed a release to 
the said Clifford L. Robins, also Known as Clifford 
Leon Robins, this consideration being $500.00 is held 
for the benefit of the said Leonard E. Robins, also 
known as Leonard Edwin Robins.’’ The warranty 
deed to Donald W. Forney and Marian A. Hollstein, 
as tenants in common, was also made subject to the 
Federal Land Bank mortgage, the property settle- 
ment judgment with Dorothy L. Robins and the child 
support judgment, which Donald Forney and Marian 
Hollstein assumed and agreed to pay on or before 
the due dates and to save and hold grantors free and 
clear of any liability thereon; and was also subject 
to the 1971 taxes, and other items. 

Thereafter, on August 11, 1972, the State termin- 
ated the payments it had been making for Leonard’s 
care; and the respondent, feeling the court would 
probably not approve the judgment release, in- 
formed Clifford that he would continue to have the 
responsibility for taking care of Leonard. Clifford 
then took Leonard to the ranch, where Leonard 
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lived until his death, on June 10, 1974. 

Upon learning of the purchase of the property by 
the respondent, Dorothy Robins Tinsley contacted 
him concerning a possible lump sum agreement for 
the property settlement payments provided for in 
her divorce decree from Clifford. It appears Dor- 
othy and her family had been friends and social ac- 
quaintances of respondent and his family prior to 
her divorce from Clifford, and respondent relies on 
this fact as justification for his having conversations 
with Dorothy relative to her lien upon the ranch aris- 
ing from her divorce decree. The record does not 
reveal the exact date upon which Dorothy initiated 
her first contact with respondent about the release 
of the judgment lien; but it is clear both she and Mi- 
chael Smith, her attorney, had conversations with 
respondent about the situation. The record reveals 
instances in which respondent made calls of a social 
nature to Dorothy, but in each of these calls it 
appears respondent also discussed business matters 
with Dorothy relative to the settlement of her claims 
against the ranch. Introduced into evidence at the 
hearing before the referee was a letter written by 
Dorothy to her attorney, Michael Smith, under the 
date of January 3, 1973, in which she stated, 
among other things: ‘I received a letter from Ed 
Hollstein about my property settlement he claims 
they can’t pay me off because of you. *** He 
claims since you are after Cliff about Leonard that 
makes my situation different because you are going 
to put a lien on the ranch. * * * He did say if I would 
call you off they would be glad to settle it in full at 
9%. I just told him I never had anything to do with 
what you had to do. * * * 

‘‘Please write and let me know what you think and 
see if you think I can still get my yearly income.”’ 
Michael Smith thereupon wrote his client Dorothy, 
suggesting she send him a copy of the letter from the 
respondent which she referred to and also suggested 
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she continue corresponding with the respondent and 
provide him with copies of all future letters the re- 
spondent wrote to her. Michael Smith testified he 
had never received a copy of the letter Ed Hollstein 
wrote to Dorothy, referred to in her letter to Smith 
dated January 3, although Dorothy wrote Smith that 
she had sent him the letter. However, Dorothy testi- 
fied she might have been mistaken as to whether the 
communication between Ed Hollstein and her was 
by letter or not, and it might very well have been in 
a telephone conversation. She insisted, however, 
there had been such a communication by respondent 
to her in which the statements about which she had 
written Michael Smith had been made to her by re- 
spondent. Apparently Michael Smith was the per- 
son who filed the original complaints which resulted 
in this disciplinary action. 

Count V of the formal charges filed against re- 
spondent concerns itself with a totally unrelated 
matter. It appears that in 1975 respondent was the 
city attorney and part-time city prosecutor for the 
city of Hay Springs; and was retained to represent 
one Donald Toof, who had a criminal complaint filed 
against him by the county attorney of Sheridan 
County. The defendant, represented by respondent, 
subsequently entered a guilty plea and was fined. At 
that time advisory opinion No. 72-13 of the Nebraska 
State Bar Association provided that a city or village 
attorney whose duties include prosecuting violations 
of ordinances and state statutes may not voluntarily 
represent anyone charged with a crime. That opin- 
ion was later supplemented by the addition of the 
words ‘‘unless his employment as attorney for de- 
fendant is approved by an order of the court wherein 
the case is pending.’’ Respondent admits he did not 
obtain approval of the court of his representation of 
Mr. Toof before appearing as defense counsel in the 
ease. Respondent admits his violation of the afore- 
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mentioned advisory opinion, but in mitigation there- 
of alleges he was unaware of the opinion and has 
since entered into an agreement with the city of Hay 
Springs to the effect that he would only represent the 
city in civil matters and as legal advisor, and would 
not act as city prosecutor henceforth. 

It will be helpful at this point to set out the stand- 
ard of review in this court of proceedings such as 
this. We have held that the relator must establish 
the allegations in the formal charges by a clear pre- 
ponderance of the evidence, so the court is satisfied 
to a reasonable certainty that the charges are true. 
State ex rel. Nebraska State Bar Assn. v. Rhodes, 
177 Neb. 650, 131 N. W. 2d 118 (1964). The findings 
must be sustained by a higher degree of proof than 
that required in civil actions yet falling short of the 
proof required to sustain a conviction in a criminal 
action. State ex rel. Nebraska State Bar Assn. v. 
Richards, 165 Neb. 80, 84 N. W. 2d 136 (1957). Also, 
in a proceeding for the disbarment of an attorney at 
law the presumption of innocence applies, and the 
charge made against him must be established by a 
clear preponderance of the evidence. State ex rel. 
Nebraska State Bar Assn. v. Richards, supra; State 
ex rel. Nebraska State Bar Assn. v. Pinkett, 157 Neb. 
509, 60 N. W. 2d 641 (1953). 

Count I charges respondent with violating DR5-105 
(B) and DR7-104 (A) (2) by participating in transac- 
tions whereby Clifford Robins secured a release 
from Bennett Robins of a $36,000 mortgage without 
consideration or with inadequate consideration; and 
with shifting the burden of support of Leonard, Ben- 
nett’s incompetent son, from Clifford to Bennett ata 
time when Bennett himself was ill and destitute. 
The referee found the charges in Count I, with refer- 
ence to Clifford Robins securing the release from 
Bennett Robins of the $36,000 mortgage, were not 
sustained by a clear preponderance of the evidence, 
as the testimony is undisputed that Bennett wanted 
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to give the mortgage to Clifford and to release it of 
record in order to assist Clifford in refinancing the 
ranch. We agree. However, the referee did find the 
respondent had violated DR7-104 (A) (2), with refer- 
ence to shifting the burden of support for Leonard 
Robins, by giving advice to Bennett Robins who was 
not represented by a lawyer, when Bennett’s inter- 
ests were in conflict with the interests of the re- 
spondent’s client, Clifford Robins; and by so advis- 
ing at a time when the father was ill and without 
financial resources. There can be little doubt that 
an attorney-client relationship existed between re- 
spondent and Clifford Robins on July 18, when Clif- 
ford and Bennett came to respondent’s office to get 
the release of the mortgage prepared, and they dis- 
cussed the release of the judgment for Leonard’s 
support. There is, however, a question as to 
whether the evidence clearly shows an attorney- 
client relationship existed at that time between re- 
spondent and Bennett Robins, although respondent, 
in his testimony with reference to what transpired at 
that time, admitted he told Clifford with regard to 
his representation: ‘‘So let us just say I was repre- 
senting both of you when I made the release, right?’’ 
And Clifford answered ‘‘Yes. Right.’’ The referee 
concluded that in advising both Clifford and Bennett 
in reference to the release of the judgment of the 
support of Leonard, respondent was in violation of 
either DR7-104 (A) (2) or DR5-105 (B), since Clifford 
was being relieved of the obligation for Leonard’s 
care, which was adverse to Bennett’s interest be- 
cause he was reassuming the obligation for Leon- 
ard’s support for a cash consideration of only $500. 
The referee concluded, however, if there was an at- 
torney-client relationship between respondent and 
Bennett Robins at the time of the conference on July 
18, 1972, there would not be a violation of DR7-104 
(A) (2) because respondent would be representing 
both parties to whom he gave advice in reference to 
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releasing the judgment for the support of Leonard. 
We conclude that while the circumstances were, in- 
deed, highly suspicious, and susceptible to more 
than one construction, we do not believe the evi- 
dence establishes to a reasonable certainty that the 
charges are true. 

With respect to Count II, the referee found re- 
spondent violated DR5-105 (B) and DR7-101 (A) (1) 
in failing to take steps to protect the interest of Clif- 
ford’s incompetent brother, Leonard, and that re- 
spondent knew, at that time, Clifford was the guar- 
dian for Leonard, since respondent was the attorney 
who conducted the guardianship proceedings in 
which Clifford was appointed. While the evidence 
with reference to this charge is again susceptible to 
more than one interpretation, we conclude that this 
charge, too, has not been established by a clear pre- 
ponderance of the evidence. There seems to be 
little question that the obligation which was imposed 
upon Bennett A. Robins by the provisions of the di- 
vorce decree of 1961 for Leonard’s care, custody, 
control, and supervision, whether or not those provi- 
sions resulted in a lien on the ranch, was never mod- 
ified so as to shift the responsibility from Bennett to 
Clifford, as a matter of law. However, it is clear 
Clifford assumed that responsibility and took care of 
Leonard up until the time of his death. It seems 
clear Leonard Robins was not at any time a client of 
respondent, and hence there was no violation of 
DR5-105 (B) which prohibits ‘‘Continuing multiple 
employment when exercise of independent profes- 
sional judgment adversely affected representation 
of another client.’’ Respondent’s client was Clifford 
Robins. It must also be remembered that the re- 
lease of the judgment in question was probably inef- 
fective under Nebraska law because of the fact it 
was not approved by the court, and there is a ques- 
tion in this case as to who had the responsibility of 
obtaining such court approval. Apparently the At- 
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torney General also agrees there was no violation of 
Count II, about which more will be said later in this 
opinion. 

The referee next found the respondent guilty of the 
charges contained in Count ITI, which alleged a vio- 
lation of various Disciplinary Rules and Canons of 
Ethics set forth in the formal charges. This count 
concerns itself with the propriety of respondent ob- 
taining an interest in the Robins ranch from Don 
Forney who had purchased it from Clifford Robins. 
The entire transaction was negotiated in one day, 
July 20, 1972, in respondent’s office. It seems clear, 
however, that the transactions between Clifford Rob- 
ins and Don Forney were initiated by Clifford, and 
the sale price was arrived at by conversations be- 
tween Robins and Forney. It was only after the 
terms had been agreed upon that respondent was in- 
vited by Forney to become his partner in the trans- 
action. Respondent acquired a proprietary interest 
in the property through his wife, in whose name title 
to the property was taken as a tenant in common 
with Forney. We concede the transactions in ques- 
tion were of a very suspicious nature which might 
lead someone, not knowing the facts, to conclude 
there was overreaching and unethical procedures in- 
volved. In State ex rel. Nebraska State Bar Assn. 
v. Richards, supra, we stated, quoting from Opinion 
49 of the Committee on Professional Ethics and 
Grievances of the American Bar Association, page 
134: ‘‘An attorney should not only avoid impropriety 
but should avoid the appearance of impropriety.”’ 
Had respondent been charged with the violation of 
this canon, or DR9-101 which apparently limits 
somewhat the scope of that prohibition, we would 
have little difficulty finding a violation thereof by 
the respondent. However, respondent points out 
that it is not a breach of ethics for an attorney to 
acquire an interest in property of his client where 
full disclosure of all the circumstances are made. 
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See Annotation, Attorney and Client: Disciplinary 
proceeding based upon attorney’s direct or indirect 
purchase of client’s property, 35 A. L. R. 3d 674, et 
seq. There seems little doubt that full disclosure 
was made to all the parties involved in the transac- 
tion of July 20, 1972, and all parties involved knew 
the facts and circumstances regarding the transac- 
tion. Under the standard of review adopted by this 
court, we find no violation occurred as charged in 
Count ITI. 

The referee also found respondent guilty of violat- 
ing DR7-104 (A) (1) as charged in Count IV of the 
formal charges. That disciplinary rule provides 
that during the course of his representation of a 
client a lawyer shall not communicate or cause an- 
other to communicate on the subject of the represen- 
tation with a party he knows to be represented by a 
lawyer in that matter unless he has the prior consent 
of the lawyer representing such other party or is 
authorized by law to do so. While respondent did 
not represent either Dorothy or Clifford in their di- 
vorce proceedings, primarily because of his friend- 
ship with both of them, he knew at all times that at- 
torney Michael Smith represented Dorothy, and he 
did have certain conversations with her on various 
occasions regarding the release of Dorothy’s lien on 
the ranch. Respondent also knew on July 20, 1972, 
when he entered the transaction with Forney to pur- 
chase the Robins ranch, that Michael Smith repre- 
sented Dorothy Robins Tinsley in reference to her 
property settlement liens. Michael Smith also testi- 
fied he had a personal telephone conversation with 
respondent on July 31, 1972, with reference to the 
property settlement payments, and again on August 
8, 1972. It is also clear from the record that after 
respondent acquired an interest in the ranch in the 
transaction of July 20, 1972, he talked to Dorothy in 
person, corresponded with her by letters and talked 
to her on the telephone on various occasions with 
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reference to the settlement of the property lien 
against the ranch and in regard to the child support 
payments due under the divorce decree. Respondent 
also had invited Dorothy to call at his office the next 
time she was in Rushville so they could discuss cer- 
tain matters. 

The referee found, in mitigation of this charge, 
that subsequent to January 12, 1973, Michael Smith 
wrote a letter to Dorothy in which he instructed her 
to write a letter directly to respondent and to de- 
mand the property settlement as required by the 
divorce decree. He found that Smith’s consent to 
further correspondence between respondent and 
Dorothy was implied and fell within the exception 
clause of DR7-104 (A) (1) prohibiting communica- 
tion with a party he knows to be represented by a 
lawyer ‘‘unless he has the prior consent of the law- 
yer representing such other party.’’ Dorothy alsn 
testified she had no complaint against the respond- 
ent, and respondent did nothing to take advantage 
of her. While we do not believe prior existing friend- 
ships and social contacts between an attorney and 
third parties justify a violation of DR7-104 (A) (1), 
we feel constrained to hold that the charge contained 
in Count IV is not sustained by a clear preponder- 
ance of the evidence. 

The referee also found the respondent had violated 
DR5-105 (A) and EC8-8 of the Code of Professional 
Responsibility and Ethical Considerations.  Al- 
though originally denied, respondent has now ad- 
mitted that the allegations in Count V are true and 
correct. He attempts to excuse his conduct on the 
ground he was unaware of the advisory opinion of 
the Nebraska State Bar Association prohibiting a 
city or village attorney, whose duties include prose- 
cuting violations of ordinances and state statutes, 
from voluntarily representing anyone charged with 
acrime. Respondent did so in the case of his repre- 
sentation of Donald Toof. In State ex rel. Nebraska 
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State Bar Assn. v. Holscher, 193 Neb. 729, 230 N. W. 
2d 75 (1975), we stated: ‘‘We have repeatedly recog- 
nized the ancient maxim that ignorance of the law is 
no excuse. It is a maxim sanctioned by centuries of 
experience. * * * It applies with even greater em- 
phasis to an attorney at law who is expected to be 
learned in the law. It should be particularly ap- 
plicable to a county attorney who should make him- 
self fully conversant with the duties of his office.’’ 
While Holscher dealt with the failure of a county at- 
torney to know the statutory law of the state, we be- 
lieve the same reasoning may be applied with refer- 
ence to disciplinary rules and opinions on disciplin- 
ary matters, particularly those applicable to the per- 
formance of his duties as a public officer, such as a 
county or city attorney. We take judicial notice that 
the Code of Professional Responsibility of the Ne- 
braska State Bar Association, including the Discip- 
linary Rules and advisory opinions, have been circu- 
lated to all members of the Nebraska State Bar As- 
sociation. Respondent is clearly guilty of the 
charge against him contained in Count V. 

We call attention to a rather unique aspect of this 
case, which is that the Assistant Attorney General of 
the State of Nebraska, representing the relator, Ne- 
braska State Bar Association, in his brief filed on ap- 
peal in this matter, as well as in his oral argument, 
apparently agrees with the contentions made by re- 
spondent and states he is not fully persuaded that 
some of the findings in the report of the referee are 
supported by a clear preponderance of the evidence. 
He states: ‘‘The only disciplinary or ethical consid- 
eration violation which we feel is supported by a 
clear preponderance of the evidence is that under 
Count V, pertaining to respondent’s representation 
of a defendant in a state statute criminal prosecu- 
tion.’’ He further states, however, that Count IV, 
relating to communications with a party represented 
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by counsel, is, in his judgment, borderline. He con- 
cludes: ‘‘The final, and in some respects possibly 
the most difficult, matter for consideration is the 
fact of the respondent having previously been sus- 
pended from practice by this court, in 1961, on ac- 
count of a federal income tax violation.’ It is his 
opinion that the 2-year suspension recommended by 
the referee ‘‘would appear to be unduly severe if this 
court should conclude, as have we, that not all of 
those findings are supportable on the record.’’ 

This brings us to a consideration of what the 
proper sanction to be applied to the respondent in 
this case should be. The evidence adduced in a dis- 
ciplinary proceeding is reviewed de novo in this 
court to determine if discipline should be imposed, 
and, if it should, the extent thereof. State ex rel. Ne- 
braska State Bar Assn. v. Rhodes, 177 Neb. 650, 1381 
N. W. 2d 118 (1964). There is little question that we 
may properly consider, and, in fact we should con- 
sider, that respondent has heretofore been sus- 
pended from the practice of law in this state for a 
period of 1 year from August 3, 1961, for income tax 
evasion. He has since reapplied for admission to 
the bar of Nebraska and has been readmitted. How- 
ever, he is subject to further discipline in this case. 
On the totality of the circumstances in the record be- 
fore us, we believe that censure of respondent would 
be an appropriate penalty. We feel what we have 
stated in this opinion is a sufficient censure of re- 
spondent’s failure to fully live up to his responsibil- 
ity as a lawyer; and we therefore censure him, with 
the admonition that in the future he be more circum- 
spect of his conduct. 

Costs, including the fee of the referee, are taxed to 
the respondent. 

JUDGMENT OF CENSURE. 

SPENCER, C. J., Pro TEM., dissenting. 

I respectfully dissent from the majority opinion 
herein because I believe the findings of the referee 
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are sustained by the record. Edmund Hollstein 
should be suspended from the practice of law as rec- 
ommended by the referee. 

I agree with the referee, respondent violated DR5- 
105 (B) and DR7-101 (A) (1) in failing to take steps 
to protect the interests of Clifford’s incompetent 
brother Leonard. Respondent knew his client Clif- 
ford was the guardian for Leonard, since he was the 
attorney who conducted the guardianship proceed- 
ings in which Clifford was appointed the legal guar- 
dian for Leonard. He knew that Clifford’s interest 
in releasing the ranch from the lien of support for 
Leonard was in conflict with Leonard’s interest of 
having this lien as security for his continuing sup- 
port. As attorney for the guardian, he essentially 
was the attorney for the incompetent, and owed a 
duty to the ward to protect his interest in the prop- 
erty. 

Respondent argues it was the duty of the court to 
protect the rights of the incompetent. This to me 
demonstrates a woeful lack of appreciation for his 
responsibility. Respondent was an officer of the 
court, who had full knowledge of the situation and 
who actually was the attorney for the incompetent. 
It was his duty to fully apprise the court of what was 
happening and to show how it would affect the rights 
of the incompetent. 

I also agree with the referee that the respondent 
violated all of the disciplinary rules and canons of 
ethics set forth in Count III of the formal charges. In 
addition to the evidence enumerated in Count I, dis- 
closing there was an attorney-client relationship be- 
tween respondent and Clifford Robins on several oc- 
casions prior to July 20, 1972, the record shows on 
that date Clifford again came to respondent’s office 
and asked him to get in touch with Don Forney about 
buying the ranch. Respondent called Forney on the 
telephone and Forney came to respondent’s office 
that same day and talked to Clifford Robins about 
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the sale of the ranch. Respondent was the only at- 
torney involved and helped the parties negotiate the 
terms. During the negotiations Don Forney asked 
respondent to become a partner with him in pur- 
chasing the ranch from Clifford. Respondent did so, 
and named his wife as a tenant-in-common with 
Forney in the contract and deed. At all times re- 
spondent knew the ranch was subject to a lien for 
the support of Leonard, as ordered by the court. He 
also knew that it was subject to liens for property 
settlement and child support in the District Court for 
Sheridan County in the divorce proceedings between 
Dorothy Robins Tinsley and Clifford Robins. In 
both of these cases the ranch was the subject matter 
of litigation in which respondent acquired a propri- 
etary interest through his wife. 

I also agree with the referee that respondent 
violated DR7-104 (A) (1) of the Code of Professional 
Responsibility, as alleged in Count IV. Respondent 
did not represent either Dorothy L. Robins or Clif- 
ford L. Robins in their divorce case. Sometime in 
June 1972, Clifford and his second wife, and Dorothy 
Robins Tinsley, formerly Dorothy L. Robins, came to 
respondent’s office in Rushville. At that time Dor- 
othy told respondent that Michael Smith was her at- 
torney. Dorothy Tinsley had gone to respondent’s 
office with Clifford Robins to discuss the subordina- 
tion of her liens for property settlement and child 
support against the ranch so Clifford could get an- 
other loan from the bank. Respondent subsequently 
called Smith so he was well aware that Smith was 
her attorney. 

The evidence is clear that on July 20, 1972, when 
respondent entered into the transaction with Donald 
Forney to purchase the ranch from Clifford Robins, 
he had personal knowledge of Michael Smith’s rep- 
resentation of Dorothy Robins Tinsley in reference 
to her property settlement and child support liens 
against the ranch. After he acquired a proprietary 
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interest in the ranch, he talked to Dorothy Robins 
Tinsley in person, corresponded with her directly by 
letters, and talked to her on the telephone numerous 
times in reference to settlement of her property set- 
tlement lien against the ranch and in regard to child 
support payments due under the divorce decree. His 
conduct in talking directly to the client of another at- 
torney cannot be excused on the ground they had 
been personal friends. If respondent did not under- 
stand that when a friend is represented by another 
attorney he could not deal with her personally about 
the subject matter of the other attorney’s employ- 
ment, he is not qualified to practice law. 

For all of these reasons, I believe the recommen- 
dation of the referee should have been adopted. I 
cannot go along with a slap on the wrist in this in- 
stance. The respondent should be suspended from 
the practice of law. 

CLINTON, J., concurring in part and dissenting in 
part. 

I believe the evidence supports the finding of the 
referee that the respondent did violate DR5-105 (B) 
and DR7-101 (A) (1), in acting adversely to the inter- 
est of the incompetent ward and was therefore guilty 
on Count II of the complaint. However, as the re- 
port of the referee shows, no harm did result from 
the violation, nor does it appear that harm was in- 
tended or likely to result. 

I believe also that the evidence clearly supports 
the finding of the referee on Count IV of the com- 
plaint in that respondent communicated with the 
client of another lawyer without consent. The ref- 
eree properly points out, however, that the violation 
was a technical one with no harm resulting or in- 
tended and no advantage was taken of anyone. 

I otherwise agree with the majority opinion. 

The judgment of reprimand is sufficient under the 
circumstances of this case. 
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ELAINE M. WITT, APPELLANT, V. SCHOOL DISTRICT 
No. 70, FRONTIER CouNtTy, NEBRASKA, APPELLEE. 
273 N. W. 2d 669 


Filed January 10, 1979. No. 41673. 


1. Schools and Schoo! Districts: Statutes: Waiver: Notice. Parti- 
cipation in the hearing required under section 79-1254, R. R. 8. 1943, 
is ordinarily a waiver of any defect in the notice of the hearing. 

2. Public Meetings Act: Notice: Waiver: Time. Any person who 
has notice of a meeting and attends the meeting should be required 
to object specifically to the lack of public notice at the meeting, or 
be held to have waived his right to object on that ground at a later 
date. A timely objection will permit the public body to remedy its 
mistake promptly and defer formal action until the required public 
notice can be given. 

3. Public Meetings Act: Statutes: Limitations of Actions. The right 
to collaterally attack orders made in contravention of the Public 
Meetings Act for a period of 1 year is specifically provided by sec- 
tion 84-1414, R. R. 8. 1943. 

4. Schools and School Districts: Tenure: Notice. A tenured teacher 
whose position has been abolished has a right to be retained to fil! 
any vacancy for which she is qualified for the next school year 
which occurs after notice of the elimination of her position. 


Appeal from the District Court for Frontier County: 
Jack H. HENDRIX, Judge. Reversed and remanded. 


Crosby, Guenzel, Davis, Kessner & Kuester, for 
appellant. 


McCarthy, McCarthy & Vyhnalek, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kons, Retired District Judge. 


SPENCER, C. J., PRO TeM. 

This is a declaratory judgment action to declare 
the termination of plaintiff’s teaching contract void 
pursuant to section 84-1414, R. R. S. 1943, for the fail- 
ure of the school board to comply with the Public 
Meetings Act. The District Court held plaintiff had 
waived any defects in the notice; determined the 
school district had substantially complied with the 
statutory requirements; and dismissed the plain- 
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tiff’s petition. We reverse and remand. 

Plaintiff began her employment with the school 
district in 1968. For the first 3 years, she taught 
third grade students at the Curtis grade school. 
From 1971 until the termination of her contract in 
1976, she was assigned to teach a special reading 
program for all grades at the elementary level. Her 
duties also included teaching a class in sixth grade 
English, and a class in sixth grade reading. 

For the first half of each school year the special 
reading program was devoted to remedial reading. 
The second half of the school year involved a devel- 
opmental reading program in which plaintiff in- 
structed average or above average students. Both 
programs required that students be removed from 
the regular classrooms. 

In 1975, the school district hired a resource teacher 
who was specially trained to instruct children with 
learning disabilities. This teacher was supplied by 
Educational Service Unit (ESU) No. 15. The testi- 
mony indicated that the instruction offered by the 
resource teacher overlapped with the program 
taught by plaintiff. In early 1976, the superintendent 
recommended to the school board that the special 
reading program be eliminated because of the dupli- 
cation of effort and expense. The matter was dis- 
cussed at the regular board meeting held on Febru- 
ary 9, 1976, but the minutes of the meeting do not re-. 
cite that any formal action was taken. 

On February 13, 1976, the following letter, drafted 
by the superintendent and signed by the secretary of 
the school board, was mailed to plaintiff: ‘‘This let- 
ter is to inform you that the School Board of District 
#70 will have a staff reduction for the 1976-77 school 
year involving Special Reading. The tentative plans 
are to not have the Special Reading position next 
year. With the increased service and expense in- 
volved with being in E.S.U. #15 we feel this move is 
both financially and educationally sound. The Board 
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feels that the current scope and anticipated growth 
of E.8.U. influence in District #70 makes retention of 
the Special Reading position unnecessary. 

‘State law requires that any person in the above 
position may have a hearing in front of the Board of 
Education if requested in writing to the Board Secre- 
tary within five days of the receipt of this letter. The 
situation, however, is not a dismissal of a teacher 
for lack of professional competence, but merely the 
elimination of a position.’’ 

Plaintiff testified that immediately after receiving 
the letter she telephoned the secretary of the school 
board and was informed that it meant she would not 
have a job the following year. Plaintiff thereupon 
submitted a written request for a hearing which 
read in part: ‘‘On February 13, 1976, I received 
your letter dated February 13, 1976, advising me that 
the Board of Education will consider termination of 
my teaching contract due to your stated intentions of 
a reduction in force of the staff at Curtis Public 
School for the 1976-1977 school year. 

‘“‘Pursuant to Section 79-1254, I request a hearing 
before the Board of Education for the purpose of 
determining if just cause exists for termination.’’ 
Plaintiff was notified that a hearing would be held 
February 23, 1976. No public notice was given. 

Plaintiff appeared at the hearing with counsel and 
testified on her own behalf. Testimony supporting 
the elimination of the position was offered by the 
superintendent. There is no transcript of that hear- 
ing in the record. 

The next regular board meeting was held on 
March 8, 1976. Plaintiff was in attendance. The 
minutes of the meeting contain the following: ‘A 
discussion on the continuation or suspension of the 
Special Reading program. Moved by Jorgensen to 
suspend the program, seconded by A. Peterson. 
Voting aye: A. Peterson, Jorgensen, Heathers, and 
Traster. Motion carried.”’ 
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On March 9, 1976, the secretary of the school board 
mailed the following letter to plaintiff: ‘‘At the 
March 8th School Board meeting of District 70 it was 
voted 5-0 to eliminate the Special Reading position. 
The contract will be terminated as of May 24th, 
1976.”’ 

The next day plaintiff mailed the following letter 
to the school board: ‘‘This is to let you know that I 
am still interested in a position on the Curtis Grade 
School faculty and would appreciate being given 
first consideration for any vacancy which may 
occur.’’ Plaintiff was interviewed for the position of 
fourth grade teacher but the vacancy was filled by 
another applicant. For the 1976-77 school year the 
district also hired a replacement kindergarten 
teacher, a music teacher, and a fifth and sixth grade 
science teacher. This declaratory judgment action 
was filed June 18, 1976, more than 3 months after 
plaintiff was notified her contract was being termin- 
ated. 

Section 84-1414, R. R. 8S. 1943, provides that any 
motion or formal action taken by a public body in 
violation of any of the provisions of the Public 
Meetings Act shall be declared void by the District 
Court. Among the provisions of the act are the re- 
quirements that advance, publicized notice of each 
meeting be given, § 84-1411, R. R. S. 1943, and that 
minutes of each meeting be kept, § 84-1413, R. R. 8. 
1943. Neither of these requirements was met with 
regard to the school board meeting held on Febru- 
ary 23, 1976. 

No formal action was taken by the board at the 
February 23 meeting. The motion to suspend the 
special reading program was made and the vote was 
taken at the regular board meeting of March 8, 1976, 
at which plaintiff was present. The March meeting 
was held in full compliance with the statutory re- 
quirements. Thus, it would appear section 84-1414, 
R. R. S. 1943, is inapplicable. 
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In any event, as the District Court determined, we 
have specifically held participation in the hearing 
required under section 79-1254, R. R. S. 1943, is or- 
dinarily a waiver of any defect in the notice of the 
hearing. Alexander v. School Dist. No. 17, 197 Neb. 
251, 248 N. W. 2d 335 (1976). Plaintiff and counsel 
participated in the hearing without raising any 
question about the public hearing notice. 

Plaintiff, by participating in the hearing, waived 
any defect in the notice. Alexander is controlling. 
We there said: ‘‘The defendants argue that the 
plaintiffs waived any right to object to the lack of 
public notice of the meeting by appearing at the 
hearing and participating in it. We think this argu- 
ment has merit. Any person who has notice of a 
meeting and attends the meeting should be required 
to object specifically to the lack of public notice at 
the meeting, or be held to have waived his right to 
object on that ground at a later date. A timely ob- 
jection will permit the public body to remedy its 
mistake promptly and defer formal action until the 
required public notice can be given. See Carter v. 
City of Nashau, 113 N. H. 407, 308 A. 2d 847. Since 
the plaintiffs had personal notice of the hearing and 
appeared and participated in the hearing, but made 
no objection concerning a lack of public notice, they 
cannot now complain that the defendant failed to 
comply with the Public Meetings Act.’’ 

The right to collaterally attack orders made in 
contravention of the Public Meetings Act for a 
period of 1 year is specifically provided in section 84- 
1414, R. R. S. 1943. In this action plaintiff is also 
raising a violation of section 79-1254, R. R. S. 1943. 
The proceedings had did not foreclose plaintiff’s 
rights under section 79-1254, R. R. 8. 1943. That sec- 
tion specifies the procedure to be followed in termin- 
ating the contract of a tenured teacher. It provides 
that a teacher’s contract ‘‘shall be deemed renewed 
and shall remain in full force and effect until a ma- 
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jority of the members of the board vote on or before 
May 15 to amend or to terminate the contract for 
just cause at the close of the contract period.’’ The 
section further provides: ‘‘The secretary of the 
board shall, not later than April 15, notify each * * * 
teacher in writing of any conditions of unsatisfactory 
performance or other conditions because of a reduc- 
tion in staff members or change of leave of absence 
policies of the board of education which the board 
considers may be just cause to either terminate or 
amend the contract for the ensuing school year.”’ 

The notice given to Mrs. Witt advised her the 
board planned to discontinue the special reading 
program. It advised her that it was not a dismissal 
for lack of professional competence but merely the 
elimination of a position. While the secretary told 
Mrs. Witt she would be terminated, at no time does 
the record indicate that the board did other than 
terminate the particular program. It does not ap- 
pear the board ever specifically voted to terminate 
plaintiff’s contract. It does not appear this action 
was even contemplated. The inference is the board 
believed because it eliminated the program, it ter- 
minated the contract. It did not have that effect. 
Plaintiff was a tenured teacher and was entitled to 
continued employment unless just cause existed for 
her removal, or there was a change in circumstances 
necessitating a reduction in the number of teachers 
to be employed by the board. 

The record indicates Mrs. Witt was qualified to 
teach all elementary grades. Mrs. Witt was con- 
sidered for a fourth grade position which became 
open, but a new teacher was hired. It cannot be 
said there was a reduction in force when a new 
fourth grade teacher was hired before the end of the 
term at which Mrs. Witt’s contract was terminated. 
We hold a tenured teacher whose position has been 
abolished has a right to be retained to fill any va- 
cancy for which she is qualified for the next school 
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year which occurs after notice of the elimination of 
her position. In other words, no new teacher may 
be hired to fill a vacancy she is qualified to fill. To 
hold otherwise would simply allow a total emascula- 
tion of the tenured teacher act. 

An imaginative school board could simply transfer 
a teacher into a position it knew it intended to abol- 
ish; abolish the position the following year; hold the 
hearing; and terminate the position and the teach- 
er’s contract, even if a vacancy should occur for 
which she was qualified. While this may not have 
been the intent herein, it does have that effect. 

The clear intent of the tenured teacher act is to 
guarantee a tenured teacher continued employment 
except for two justifiable circumstances: (1) Dis- 
charge for cause; and (2) reduction in the teaching 
force. Neither is present in this instance. 

The judgment of the trial court is reversed and the 
cause is remanded to the trial court for an order de- 
claring that Mrs. Witt’s employment shall continue 
until the applicable provisions of law have been 
complied with. 

REVERSED AND REMANDED. 


D & J HatcHery, INC., APPELLEE, V. 
FEEDERS ELEVATOR, INC., APPELLANT. 
274 N. W. 2d 138 


Filed January 10, 1979. No. 41678. 


1. Officers and Directors: Ratification: Corporations. Unauthorized 
acts of an officer of a corporation may be ratified by the corpora- 
tion by conduct implying approval and adoption of the acts in ques- 
tion. 

2. Officers and Directors: Agency: Ratification: Corporations. Rat- 
ification of unauthorized acts may be express or may be inferred 
from silence and inaction; if the corporation, with knowledge of 
the unauthorized act or of facts putting it upon notice thereof, does 
not disavow the agency and disaffirm the transaction within a 
reasonable time, it will be deemed to have ratified it. 
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3. Officers and Directors: Agency: Ratification. The retention of 
benefits secured by an unauthorized act of an agent with knowledge 
of the source of such benefits and the means by which they were 
obtained is a ratification of the act of the agent. 


Appeal from the District Court for Wayne County: 
EUGENE C. McFappen, Judge. Affirmed. 


John V. Addison, for appellant. 


Neil R. McCluhan and Michael W. Ellwanger, for 
appellee. 


Heard before SPENCER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BROoDKEY, and WhitTs, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

This is a suit upon a note brought by D & J Hatch- 
ery, Inc., appellee, against Feeders Elevator, Inc., 
appellant. The District Court for Wayne County, 
Nebraska, entered judgment for the balance found 
due against the appellant, who prosecutes this ap- 
peal. We affirm the judgment. 

The record shows a series of transactions occur- 
ring between April 8, 1974, and November 22, 1974. 
During this period, D & J Hatchery, Inc., the appel- 
lee, hereinafter referred to as the hatchery, was a 
corporation, whose president was Dale E. Booth, 
hereinafter referred to as Booth; Feeders Elevator, 
Inc., the appellant, hereinafter referred to as the 
elevator, was a corporation, whose vice president 
and general manager was John A. Krause, hereinaf- 
ter referred to as Krause, whose position and em- 
ployment was terminated on June 8, 1974. On April 
8, 1974, Krause told Booth that the elevator was in 
need of $45,000 to cover an overdraft and outstanding 
note, and requested a temporary loan for that 
amount. Booth agreed to make the loan and there- 
upon issued his personal check payable to Krause; 
in exchange, Krause drew a corporate check on the 
elevator and gave it to Booth, stating that funds 
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would be available to meet it when the check was 
presented for payment. Krause deposited the Booth 
check in the elevator account, said check being paid 
upon presentment. When the elevator check arrived 
from Booth’s bank, the elevator did not have suffi- 
cient funds upon deposit to meet it. Thereupon, 
stockholders of the elevator, who were sureties for 
the elevator account, were notified that the check 
had been presented. They testified they informed 
the bank that the signature was not authorized and 
directed the bank to return the check unpaid. The 
bank did return the check unpaid, with a notation 
there were insufficient funds for the payment of the 
check. Neither the elevator nor its officers or stock- 
holders communicated in any way with the hatchery 
or with Booth, either to inquire about the transaction 
or to disavow Krause’ actions. The record does not 
show what, if any, entries were made upon the ele- 
vator books in connection with the transaction. 
After the elevator check was presented for pay- 
ment a second time and remained unpaid, the hatch- 
ery sent its field manager, Harold Sankey, to confer 
with Krause on April 26, 1974. Krause executed and 
delivered the note in suit on behalf of the elevator, 
promising to pay the sum of $45,000 upon demand; at 
the same time, they made an oral agreement that 
the elevator should pay the note by delivering feed 
at market prices to the hatchery. Furthermore, 
they executed a written market egg agreement by 
which the hatchery agreed to lease 20,200 egg-laying 
chicks to the elevator and the elevator agreed to pro- 
vide care for the chicks and to sell the eggs pro- 
duced at the hatchery at prices scheduled therein. 
The elevator accepted delivery of the chicks and de- 
tailed an employee to care for the chicks and to 
gather the eggs. The agreement was finally aban- 
doned after the death of a large number of chicks. 
Krause’ authority to bind the elevator on the market 
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egg agreement was never questioned nor was his ac- 
tion disavowed. 

Krause had been engaged in commodity specula- 
tions using the credits and accounts of the elevator. 
The auditor for the elevator testified that during the 
period subsequent to July 1, 1973, the shortage in the 
accounts of Krause to the elevator amounted to 
$88,009, and when he inquired of the president of the 
elevator how the $45,000 credit item for the Booth 
check should be treated, the president told him to 
show it as a payment from Krause for credit upon 
the above account. This instruction is not shown to 
be based upon any book entry nor upon any state- 
ment either from Booth or Krause. 

The evidence refers to the delivery of three ship- 
ments of feed to the elevator, charged as follows: 


June 1, 1974 $ 8,021.94 
July 1, 1974 5,827.38 
August 1, 1974 3,509.50 

$17,358.82. 


The details of the shipments as to the ordering there- 
of, the prices charged, and the book entries thereof 
do not appear in the evidence. At least one or two of 
the shipments were made after Krause’ employment 
was terminated on June 8, 1974. In November 1974, 
the hatchery made a written demand upon the ele- 
vator for the payment of the balance due upon the 
note after the application of the three credit items. 
The elevator made no response. The hatchery then 
filed suit, alleging both the making of the check and 
the note, giving credit for the amounts of feed re- 
ceived and praying judgment for the balance. The 
answer of the elevator contained a general denial 
and allegations that Krause lacked authority to bind 
the elevator, that there was no consideration for the 
note, and that the exchange of checks was a kiting 
transaction. It filed a cross-petition for recovery of 
the amounts charged for the feed and also for the 
sums due to it upon the market egg agreement. The 
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hatchery replied denying the allegations in the an- 
swer, realleging credit for the cost of the feed, deny- 
ing any amount due upon the market egg agree- 
ment, and further counterclaiming for damages re- 
sulting from the negligence of the elevator in caring 
for the chicks. The elevator denied the allegations 
of negligence against it. 

After trial to the court, a jury being waived, a 
judgment was rendered for the amount due the 
hatchery upon the note after the credits were ap- 
plied for the feed shipments and for the amount 
found due the elevator upon the market egg agree- 
ment. Judgment was rendered for the elevator up- 
on the counterclaim for negligence. No appeal was 
taken from the findings and judgment upon the mar- 
ket egg agreement. 

The elevator assigns as error the following: 
(1) Finding the elevator liable upon the note; 
(2) finding that Krause had authority to execute the 
note; (3) the amount of recovery; (4) speculation by 
the court shown by its memorandum letter of July 
19, 1977; and (5) finding that Krause had implied au- 
thority to execute the note. 

Assignment of error (3) is not supported by any 
argument or citation of authority and is deemed 
waived. The elevator did not demand that the trial 
court make findings of fact and conclusions of law 
under section 25-1127, R. R. 8. 1943. The letter of the 
court of July 19, 1977, is an informal expression of 
opinion by the court and is not subject to any assign- 
ment of error. The second and fifth assignments do 
not relate to any express findings made by the court. 
The general finding by the court does not depend 
upon a finding of express, implied, or apparent 
agency of Krause to represent the elevator, and such 
specific assignments of error are immaterial to this 
appeal. Our consideration of the case will, there- 
fore, be in the light of the first assignment of error. 

Appellant argues that the transaction between 
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Booth and Krause amounted to ‘‘kiting,’’ and was 
therefore fraudulent. ‘‘Kiting’’ is a fraudulent mis- 
use of credit obtained upon the deposit of false or fic- 
titious paper during the time required for such pa- 
per to clear or to be presented for payment. In the 
instant case, the Booth check was valid and was 
paid upon presentation; there is no evidence that the 
elevator check made by Krause was the basis for the 
securing and use of any credit during the time it was 
clearing. Appellant’s argument on this point is un- 
founded. 

The basic question involved in this appeal is 
whether the elevator ratified the actions of Krause 
in the transactions relating to the check and the de- 
mand note. In Citizens Savings Trust Co. v. Inde- 
pendent Lumber Co., 104 Neb. 631, 178 N. W. 270, the 
general rule regarding ratification was stated as fol- 
lows: ‘The unauthorized acts of an officer of a 
corporation may be ratified by the corporation by 
conduct implying approval and adoption of the act in 
question. Such ratification may be express, or may 
be inferred from silence and inaction, and if the cor- 
poration, after having full knowledge of the unau- 
thorized act, does not disavow the agency and disaf- 
firm the transaction within a reasonable time, it will 
be deemed to have ratified it.”’ 

In McCook Livestock Exchange Co. v. State, 173 
Neb. 766, 115 N. W. 2d 147, after one corporate officer 
accepted an overpayment in ignorance of the true 
facts and other corporate officers, with knowledge of 
the facts, did not disaffirm the transaction and re- 
turn the benefits thus obtained, it was held that the 
corporation had ratified the acceptance of the over- 
payment with all attendant consequences. Further- 
more, in Drainage Dist. No. 2 v. Dawson County Ir- 
rigation Co., 140 Neb. 866, 2 N. W. 2d 321, when an of- 
ficer executed an unauthorized contract and made a 
payment upon it with corporate funds, the failure of 
the board of directors to disaffirm the transaction 
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within a reasonable time after receiving notice 
thereof was held to constitute a ratification. The 
evidence in this case shows Krause acted in behalf 
and in the name of the elevator, the deposit of the 
benefits obtained to the credit of the elevator, there 
was knowledge by the remaining corporate officers 
of facts sufficient to put them upon notice of such 
matters, the delivery of feed shipments constituted 
apparent part payment, and there was a total failure 
to disavow and disaffirm Krause’ acts and commit- 
ments or to return the benefits received during the 
lapse of considerably more than a reasonable time. 
We find, therefore, the elevator had ratified Krause’ 
acts and commitments entirely. It has thus made 
itself liable upon the note in suit and the judgment of 
the trial court in favor of the hatchery is correct. 
AFFIRMED. 


RICHARD H. GRUBAUGH, APPELLEE, V. STATE OF 
NEBRASKA EX REL. STATE REAL ESTATE COMMISSION 
OF THE STATE OF NEBRASKA, APPELLANT. 


273 N. W. 2d 673 
Filed January 10, 1979. No. 41703. 


1. Administrative Law: Parties: Penalties. The Real Estate Com- 
mission of the State of Nebraska, in imposing penalties for viola- 
tion of state law, may consider the relative culpability of parties to 
the same transaction. 

2. Statutes: Courts: Judges. An adjudicative fact to be judicially 
noticed must be one not subject to reasonable dispute in that it is 
either (a) generally known within the jurisdiction of the court or 
(b) capable of accurate and ready determination by resort to 
sources whose accuracy cannot reasonably be questioned. § 27-201 
(2), R. R. S. 1943. 


Appeal from the District Court for Butler County: 
Bryce Bartu, Judge. Reversed and remanded. 


Paul L. Douglas, Attorney General, and Robert H. 
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Petersen, Special Assistant Attorney General, for 
appellant. 


William L. Walker and Earl Ludlam, for appellee. 


Heard before SpENcER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BRODKEY, and Wuitse, JJ., and 
Kuns, Retired District Judge. 


CLINTON, J. 

This is an appeal from an order of the District 
Court for Butler County, Nebraska, modifying an 
order of the Real Estate Commission of the State of 
Nebraska which suspended the real estate license of 
Richard H. Grubaugh for 1 year by reducing the sus- 
pension to 60 days. The Real Estate Commission 
has appealed to this court. We reverse and rein- 
state the order of the commission. 

This action by the commission originated under 
the provisions of section 81-885.24, R. R. S. 1943, 
against Richard H. Grubaugh, Marvin Grubaugh, 
and Grubaugh Brothers, a partnership, all holders of 
licenses as real estate brokers. The licenses of the 
partnership and Marvin Grubaugh were suspended 
by the commission for 60 days and no appeal was 
taken by those parties from the order of suspension. 
The appellee Richard H. Grubaugh contends his sus- 
pension for a period of 1 year is so disparate, com- 
pared with the 60-day suspension of the parties who 
did not appeal and whose suspension involved the 
same transactions for which he was disciplined, that 
the action of the commission in his case was arbi- 
trary and unreasonable and therefore the action of 
the District Court must be affirmed. He makes the 
same argument of disparateness by asking us to 
take judicial notice of other disciplinary actions by 
the commission in allegedly similar cases which he 
describes in his brief. 

The charges of which the three parties were found 
guilty by the commission involve violations of stat- 
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utes of the State of Nebraska and regulations of the 
commission relating to shortages in the trust ac- 
count of the partnership, payment of a real estate 
commission before closing of the sale, and prepara- 
tion of sales contracts showing earnest money pay- 
ments which had not in fact been made or which 
were ‘‘made’’ by checks which could not be cashed 
because the buyer had insufficient or no funds, all 
without the facts being noted on the contract as re- 
quired by regulation. It does not appear from the 
evidence that any person did or was likely to suffer 
financial loss on account of the offenses in question. 

Richard H. Grubaugh’s argument that his suspen- 
sion is disproportionate does not take account of the 
fact that he was the person in charge of the office of 
Grubaugh Brothers and it was his personal actions 
which led to the violations. The responsibility of 
Marvin Grubaugh was vicarious as he apparently 
was unaware of and did no act connected with the of- 
fenses. Marvin Grubaugh would also suffer unduly 
if the partnership license were suspended for a peri- 
od longer than his own. 

The Real Estate Commission was entitled to con- 
sider the different roles the parties played in the 
transactions and thus determine their relative culpa- 
bility. The order of suspension of Richard H. Gru- 
baugh was not therefore arbitrary and unreason- 
able. We hold the Real Estate Commission of the 
State of Nebraska, in imposing penalties for viola- 
tion of state law, may take into consideration the 
relative culpability of parties to the same transac- 
tion. 

The second horn of Richard Grubaugh’s argument 
must fail because we cannot take judicial notice of 
the proceedings in other cases. The courts do not 
take judicial notice of the acts of government offi- 
cials or boards in particular transactions. City of 
Scottsbluff v. Winters Creek Canal Co., 155 Neb. 723, 
53 N. W. 2d 543; Housman v. Board of Medical Ex- 
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aminers of California, 186 P. 2d 187 (Cal. App.); 31 
C.J.S., Evidence, § 40, p. 987. An adjudicative fact to 
be judicially noticed must be one not subject to rea- 
sonable dispute in that it is either (a) generally known 
within the jurisdiction of the court or (b) capable of 
accurate and ready determination by resort to 
sources whose accuracy cannot be reasonably ques- 
tioned. § 27-201 (2), R. R. S. 1943. 

The order of the Real Estate Commission relative 
to Richard H. Grubaugh is therefore reinstated with 
credit to be given for the period of suspension ac- 
tually satisfied. The unsatisfied portion of the sus- 
pension shall begin with issuance of the mandate of 
this court in this case. 


REVERSED AND REMANDED. 


Creciz L. NICKMAN AND LAV AGHN NICKMAN, APPELLANTS, 
v. CHARLES L. KIRSCHNER AND LOIS B. KIRSCHNER, 
APPELLEES. 

273 N. W. 2d 675 


Filed January 10, 1979. No. 41705. 


1. Waters: Drainage. An owner of land has a right in the interest of 
good husbandry to drain ponds or basins thereon of a temporary 
character which have no natural outlet or course of flow by dis- 
charging the waters thereof by means of an artificial channel into a 
natural surface water drain on his own property and through such 
drain over the land of another proprietor in the general course of 
drainage in that locality even though the flow of such natural drain 
is thereby increased over the lower estate and provided that this is 
done in a reasonable and careful manner and without negligence. 
The same rule applies to the collection and discharge of other sur- 
face waters on the owner’s land. 

2, __: WW. An artificial drain constructed for the disposition 
of surface waters need not itself follow the precise course of 
drainage. It is sufficient if it follows the general course of drain- 
age and drains into a natural watercourse which is reasonably ac- 
cessible. 

3. Waters: Drainage: Easements. Continuous use of a prescriptive 
right of drainage is the uninterrupted use of such right as the need 
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therefor requires, even if such required use is intermittent in na- 
ture. 

4. Waters: Drainage: Jurisdiction. When a trial court has deter- 
mined the right to dispose of surface waters into an artificial drain 
under the rule of Arthur v. Giover, and the construction of said 
drain has not been completed, such court should retain jurisdiction 
of the cause to determine the proper criteria for the construction of 
the drain and until the construction has been done in accordance 
therewith. 


Appeal from the District Court for Buffalo County: 
DEWAYNE Wo.F, Judge. Affirmed in part, and in 
part reversed and remanded for further proceed- 
ings. 

Nye, Hervert, Jorgensen & Watson, P.C., for ap- 
pellants. 


Parker & Grossart, for appellees. 


Heard before Spencer, C. J., Pro Tem., BosLauay, 
McCown, CLINTON, BRODKEY, and WHuiTE, JJ., and 
Rist, District Judge. 


Rist, District Judge. 

This is an action in which plaintiffs-appellants 
seek injunctive relief against defendants-appellees 
enjoining the latter from increasing the flow and 
volume of water from lands farmed by defendants 
over and through plaintiffs’ lands. 

Defendants are the owners of the northwest quar- 
ter of Section 33, Township 12 North, Range 16 West 
of the 6th P.M., in Buffalo County, Nebraska, and 
lease adjacent thereto and on the west side thereof 
the north one-half of Section 32, Township 12 North, 
Range 16 West. 

Plaintiffs are the owners of the west one-half of 
the northeast quarter and the northwest quarter of 
the southeast quarter, all in Section 4, Township 11 
North, Range 16 West of the 6th P.M. in said county, 
which land lies approximately one-half mile south 
and immediately east of defendants’ lands above de- 
scribed. The South Loup River bisects plaintiffs’ 
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lands running generally west to east in that area. 

At all times material herein there was a natural 
watercourse near the southeast corner of the land 
owned by defendants which runs a short distance 
east then southerly across lands belonging to owners 
not parties to this action and onto and through plain- 
tiffs’ land to the river. 

In 1918 a culvert was placed under the north-south 
county road at the southwest corner of the land 
owned by defendants and a 30-inch cement tube was 
extended easterly therefrom approximately one- 
quarter mile along defendants’ south boundary to a 
point where it connected with the natural water- 
course above described. The purpose of the culvert 
and tube was to drain surface water from a lagoon 
or low area of approximately 80 acres located on the 
land both owned and leased by defendants. This low 
area had no natural drainage and would from time 
to time hold rain and runoff waters until the same 
evaporated. Surface waters from a drainage area 
of approximately 1,625 acres also flowed into this 
tube. 

Over the years the cement tube began to deterio- 
rate and break away in the eastern portion thereof 
causing some washouts and silting so that it did not 
drain efficiently. In the summer of 1976 defendants 
replaced the culvert under the road with the ap- 
proval of the Buffalo County authorities and re- 
placed the cement tube extending easterly with an 
open ditch having a 12-foot flat bottom and variable 
height sidewalls. Before the construction of this 
ditch was completed plaintiffs instituted this action 
and work on the ditch halted pending its outcome. 

Plaintiffs, in their second amended petition, plead 
what they denominate as two causes of action. The 
first cause alleges in substance the construction in 
1918 of the 30-inch tube, the removal thereof, and its 
replacement with the flat bottom ditch in 1976; that 
such construction increased the velocity and volume 
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of both irrigation and natural waters onto plaintiffs’ 
lands and damaged the same by increasing the de- 
posit of silt and causing erosion. Plaintiffs in their 
second ‘cause incorporate the allegations of their 
first cause of action and plead additionally that de- 
fendants negligently constructed said open ditch, 
thereby causing the damages complained of. 

Trial was had during which the trial judge viewed 
the premises. Subsequent thereto the court entered 
its judgment finding defendants had the legal right 
to drain the surface water from the lagoon or low 
area to the natural drain which ran through the de- 
fendants’ property, citing the case of Arthur v. 
Glover, 82 Neb. 528, 118 N. W. 111, as authority there- 
for. The court further found that while the artificial 
drain represented by the ditch was not in the exact 
direction of natural drainage it did result in the sur- 
face water entering a natural watercourse upon 
plaintiffs’ property at or about the same place as 
surface waters would naturally drain and that de- 
fendants’ rights of drainage were not limited by the 
precise size of the cement tube formerly used by de- 
fendants. The trial court denied the relief sought in 
plaintiffs’ first cause of action. 

With respect to plaintiffs’ second cause of action, 
the trial court found that although plaintiffs’ real es- 
tate had been damaged, defendants had not yet com- 
pleted the construction of their ditch, that they were 
entitled to a reasonable time in which to do so, that 
the second cause of action was premature, and the 
court dismissed it without prejudice. 

From this judgment, plaintiffs have appealed. 

This being an action in equity, it is triable de novo 
in this court subject to the rule that where the trial 
court made a personal inspection of the premises 
and the physical facts, and where oral evidence is 
conflicting and cannot be reconciled, this court will 
consider the fact that such examination was made 
and considered by the trial court and that such court 
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observed the witnesses and their demeanor in testi- 
fying and must have acepted one version of the facts 
rather than the other. Erickson v. Tyler, 186 Neb. 
743, 186 N. W. 2d 123. . 

A consideration of the evidence justifies the con- 
clusion that no irrigation waters of any substance 
ran through the former cement tube or the new open 
ditch and onto plaintiffs’ lands but rather that sur- 
face waters from the drainage area previously de- 
scribed, including the lagoon or low area, are the 
only waters which flowed through the same. This 
condition has existed since the year 1918. It is also 
clear from the evidence that the construction of the 
open ditch, as of the time of trial, had not been com- 
pleted in accordance with the plans therefor. 

The evidence further shows that drainage through 
the open ditch in its present condition has resulted in 
some additional silting upon plaintiffs’ lands and 
that the velocity of the water flowing from the open 
ditch into the drainway has been increased over that 
which formerly flowed through the cement tube. 

The trial court correctly announced the applicable 
rule to be that set forth in Arthur v. Glover, supra, 
which case cited Aldritt v. Fleischauer, 74 Neb. 66, 
103 N. W. 1084, to the effect that ‘‘An owner of land 
has the right in the interest of good husbandry to 
drain ponds or basins thereon of a temporary char- 
acter, and which have no natural outlet or course of 
flow, by discharging the waters thereof by means of 
an artificial channel into a natural surface-water 
drain on his own property, and through such drain 
over the land of another proprietor in the general 
course of drainage in that locality, even though the 
flow in such natural drain is thereby increased over 
the lower estate, and provided that this is done in a 
reasonable and careful manner and without negli- 
gence.’’ The fact that this ditch drained a basin or 
low area located partially upon land owned by de- 
fendants and partially upon land owned by others, 
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but leased by defendants, does not change this rule 
as two or more adjoining landowners may lawfully 
join in the construction of a ditch solely upon the 
premises of one where the object and purpose is to 
drain a pond situated partly on the lands of all of 
said proprietors. Arthur v. Glover, supra. 

The same rule applies to the surface waters which 
flow to the ditch from the 1,625-acre drainage area 
and thence into the natural drainway here involved. 

Plaintiffs argue that an artificial channel into 
which surface waters are drained must itself follow 
the natural course of drainage, and cannot vary 
therefrom. Plaintiffs assert this is what defendants 
have done. 

This is not a correct assessment of the law. The 
same argument was made in Bures v. Stephens, 122 
Neb. 751, 241 N. W. 542, in which the court said: 
‘‘The appellant contends that the ditch does not fol- 
low the general course of drainage; that without the 
ditch the water would never run there. That is un- 
doubtedly true, for without it the basin would not 
drain. We are of the opinion that the ditch carries 
the water in the general course of drainage.’’ The 
trial court in the instant case found the ditch upon 
defendants’ land was consistent with the general 
course of drainage of the area involved. This is a 
sufficient compliance with the rule. It is also clear 
that the natural watercourse into which the ditch 
drains is the only one reasonably accessible to de- 
fendants. 

It should be noted that the surface waters here in- 
volved have flowed into the cement tube and the 
open ditch which replaced it since 1918 and even if 
the tube and ditch were at material variance with 
the general course of drainage, defendants have a 
prescriptive easement for the purpose of such drain- 
age. The fact that defendants replaced the broken 
and silted cement tube with a ditch to regain effi- 
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cient drainage does not destroy the easement. 
Bures v. Stephens, supra. 

Plaintiffs argue that intermittent use of the tube 
and ditch affords no basis for an easement, claiming 
such use is not a continuous use that would give rise 
to a prescriptive right. The correct rule as to con- 
tinuity of use is that it can be stated only with refer- 
ence to the nature and character of the right claimed. 
Uninterrupted use of the right as necessary is a con- 
tinuous use. 25 Am. Jur. 2d, Easements and Li- 
censes, § 56, p. 464; 28 C. J. S., Easements, § 13, p. 
648. Where drainage of surface waters into an arti- 
ficial drain occurs only on those occasions when 
such waters exist in sufficient quantity to so flow, 
such use would be continuous for that purpose. This 
is the case here. 

Plaintiffs urge defendants have no right to in- 
crease the velocity and volume of water in the ditch 
over what it had been in the former tube when such 
increase damages plaintiffs. As to such argument 
we note the following. First, additional waters are 
not involved. The volume is always the amount of 
surface waters within the drainage area and lagoon 
described earlier. The variance in amount depends 
only upon rainfall or snowmelt within that area. 
Second, volumes and velocities which increase from 
the collection of surface waters in an artificial drain 
constructed within the scope of the rule of Arthur v. 
Glover, supra, are a burden which the subservient 
estate must accept. Aldritt v. Fleischauer, supra; 
Todd v. York County, 72 Neb. 207, 100 N. W. 299; 
Erickson v. Tyler, 186 Neb. 743, 186 N. W. 2d’ 123. 
Third, with respect to the efficiency of the tube or 
ditch, defendants are entitled to maintain its effi- 
ciency when such efficiency is curtailed by silting or 
breakdown. Velocities which increase as a re- 
sult of proper maintenance or construction are like- 
wise a burden which must be accepted by the sub- 
servient estate. Bures v. Stephens, supra. Fourth, 
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it is the obligation of the landowner collecting the 
surface waters in the artificial drain to do so ina 
reasonable and careful manner and without negli- 
gence, and if he is negligent and thereby damages 
the subservient land, the owner of the latter is enti- 
tled to relief. Arthur v. Glover, supra. 

This case, therefore, comes to the question of 
whether defendants were negligent in the construc- 
tion of the ditch and what, if anything, the trial court 
should do about it. Again, the evidence shows con- 
struction of the ditch has not been completed and the 
trial court found plaintiffs were damaged as a result 
of the ditch in its present condition. 

It is clear that a final determination of whether 
the ditch has been constructed in a reasonable and 
careful manner and without negligence cannot be 
made until that construction has been completed. 
The trial court concluded the second cause of action, 
alleging negligent construction, was premature and 
dismissed said cause without prejudice. If this dis- 
position is affirmed it might require a second action 
at the time of the completion of the ditch to deter- 
mine whether or not the construction was proper. 

We believe the trial court should retain jurisdic- 
tion of the second cause of action, determine the ap- 
propriate construction criteria for the ditch, grant 
defendants an adequate period of time to so con- 
struct it, and if so constructed, then to dismiss the 
cause, otherwise to grant plaintiffs such relief as 
would be appropriate. Such retention of jurisdiction 
is proper. It is within the power of the court, it will 
prevent a possible multiplicity of suits, and it af- 
fords an orderly and timely procedure to protect the 
rights of both parties. Such procedure has been ap- 
proved and ordered by this court in similar cases. 
See Muff v. Mahloch Farms Co., Inc., 184 Neb. 286, 
167 N. W. 2d 73; Nickerson Township v. Adams, 185 
Neb. 31, 173 N. W. 2d 387. 

We therefore affirm the trial court’s denial of 
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plaintiffs’ first cause of action, reverse the dismissal 
of plaintiffs’ second cause of action, and remand the 
latter to the trial court for further proceedings in ac- 
cordance with this opinion. 

AFFIRMED IN PART, AND IN 

PART REVERSED AND REMANDED 

FOR FURTHER PROCEEDINGS. 


DARLENE BRAHATCEK, LEGALLY APPOINTED 
ADMINISTRATRIX OF THE ESTATE OF DAVID WAYNE 
BRAHATCEK, APPELLEE, V. MILLARD SCHOOL DISTRICT, 
ScHOOL District #17, A CORPORATE GOVERNMENTAL 
BODY, APPELLANT. 

273 N. W. 2d 680 


Filed January 10, 1979. No. 41710. 


1. Trial: Evidence: Judgments. In determining the sufficiency of 
the evidence to sustain a judgment, it must be considered in the 
light most favorable to the successful party. Every controverted 
fact must be resolved in his favor and he is entitled to the benefit of 
every inference that can reasonably be deduced from the evidence. 

2. Trial: Evidence: Negligence: Proximate Cause. In an action 
for negligence, the burden is on the plaintiff to show that there was 
a negligent act or omission by the defendant and that it was a 
proximate cause of the plaintiff’s injury or a cause which proxi- 
mately contributed to it. 

3. Negligence. Negligence must be measured against the particular 
set of facts and circumstances which are present in each case. 
Negligence is defined as doing something which an ordi- 
nary, prudent person would not have done under similar circum- 
stances or failing to do something which an ordinary, prudent per- 

son would have done under similar circumstances. 

5. Proximate Cause: Negligence: Words and Phrases. Where lack 
of supervision by an instructor is relied on to impose liability, such 
lack must appear as the proximate cause of the injury. 

6. Negligence. Inattention to the duty to exercise care in a situation 
which reasonably may be regarded as hazardous is evidence of 
negligence, notwithstanding the act or omission involved would not 
in all cases, or even ordinarily, be productive of injurious conse- 
quences. 


The risk reasonably to be perceived defines the duty to be 
obeyed; it is the risk reasonably within the range of apprehension, 


VoL. 202] JANUARY TERM, 1979 87 
Brahatcek v. Millard School District 


of injury to another person, that is taken into account in determin- 
ing the existence of the duty to exercise care. 

8. Proximate Cause: Negligence: Words and Phrases. ‘‘Proximate 
cause’”’ as used in the law of negligence is that cause which in the 
natural and continuous sequence, unbroken by an efficient inter- 
vening cause, produces the injury and without which the injury 
would not have occurred. 

9. Proximate Cause: Negligence. Generally, the effect of an inter- 
vening negligent act is tested by determining whether it was such 
as might reasonably have been foreseen as a consequence of the 
claimed negligence of the original actor. 

10. ___: W_. The law does not recognize precision in foreseeing 
the exact hazard or consequence which happens. It is sufficient if 
what occurs is one of the kind of consequences which might reason- 
ably be foreseen. 

11. Negligence: Minors. Whether or not a minor 14 years of age is of 
sufficient knowledge, discretion, and appreciation of danger that he 
may be subject to the defense of contributory negligence is gen- 
erally a question of fact for the jury. 

12. Negligence. The doing of an act with appreciation of the amount of 
danger is necessary in order to say as a matter of law a person is 
negligent. 

13. Verdicts: Judgments: Juries. A verdict may be set aside as ex- 
cessive by the trial court or on appeal when, and not unless, it is so 
clearly exorbitant as to indicate that it was the result of passion, 
prejudice, mistake, or some means not apparent in the record, or it 
is clear that the jury disregarded the evidence or rules of law. 


Appeal from the District Court for Douglas Coun- 
ty: THEODORE L. RIcHLING, Judge. Affirmed. 


Michael P. Cavel and Lee H. Hamann of The Law 
Offices of Emil F. Sodoro, P.C., for appellant. 


John T. Carpenter of Carpenter, Fitzgerald & 
Coe, P.C., for appellee. 


Heard before SPENcER, C. J., Pro Tem., BosiauGu, 
McCown, CLINTON, BRODKEY, and Wuits, JJ., and 
CoLWELL, District Judge. 


SPENCER, C. J., Pro Tem. 

This is a wrongful death action brought by Dar- 
lene Brahatcek as administratrix of the estate of her 
son, David Wayne Brahatcek, hereinafter called 
David, against Millard School District No. 17. David 
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died as a result of being accidentally struck in the 
left occipital region of his skull by a golf club during 
a physical education class. Trial was had to the 
court. The District Judge entered judgment in 
favor of the plaintiff in the amount of $3,570.06 
special damages, $50,000 general damages, and 
costs. Defendant appeals. 

Defendant essentially alleges four assignments of 
error: (1) The insufficiency of the evidence; (2) the 
failure to find decedent contributorily negligent; 
(3) the failure to hold the negligence of the class- 
mate who struck decedent was an intervening cause 
of death; and (4) the award of general damages was 
excessive. We affirm. 

David, who was a ninth grade student 14 years of 
age, was injured on April 3, 1974, during a physical 
education class conducted in the gymnasium of Mil- 
lard Central Junior High School. He was struck by 
a golf club swung by a fellow student, Mark Kreie. 
He was rendered unconscious and died 2 days later 
without regaining consciousness. 

Mandatory golf instruction during physical educa- 
tion classes at the school began on Monday, April 1, 
1974. Because decedent was absent from school on 
that day, his first exposure to the program was when 
his class next met on Wednesday, the day of the ac- 
cident. Classes on both dates were conducted in the 
school gymnasium because of inclement weather. 
Instruction was coeducational. Decedent’s class of 
34 boys combined with a girls’ physical education 
class having an enrollment of 23. Two teachers, one 
male and one female, were responsible for providing 
supervision and instruction. The faculty members 
present on Monday were Max Kurtz and Vickie 
Beveridge, at that time Vickie Lindgren. 

On Monday, after attendance was taken, the stu- 
dents were gathered around in a semicircle and 
received instruction on the golf grip, stance, swing, 
etiquette, and safety. Mr. Kurtz then explained to 
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them the procedure that would be followed in the 


m. 

With the bleachers folded up, the gym was nearly 
as wide as it was long. Approximately 12 mats 
were placed across the width of the gym, in two 
rows of six each. One row of mats was located in 
the south half of the gym about even with the free 
throw line on the basketball court. The other row 
was placed along the free throw line in the north half 
of the gym. The mats measured about 2 feet square 
and were spaced 10 to 12 feet apart. Each row con- 
tained approximately six mats. A golf club and 
three or four plastic ‘‘wiffle’’ balls were placed by 
each mat. 

The students were divided into groups of four or 
five students and each group was assigned to the use 
of one of the mats. The boys used the mats on the 
south side of the gym and hit in a southerly direc- 
tion. The girls used the mats on the north, and hit 
the golf balls in a northerly direction. At the start of 
the class all of the students were to sit along the cen- 
ter line of the basketball court between the two rows 
of mats. On the signal of one of the instructors one 
student from each group would go up to the assigned 
mat, tee up a ball, and wait for the signal to begin. 
After the student had hit all of the balls on the mat 
he was to lay the club down and return to the center 
of the gym. When all of the students were back at 
the center line, the next student in each group was 
directed to retrieve the balls and the procedure was 
repeated. 

Mr. Kurtz was not present for class on Wednes- 
day, the day of the accident, because his wife had 
just given birth to a baby. His place was taken by a 
student teacher, Tim Haley, who had been at the 
school for approximately 5 weeks and had assisted 
with four to six golf classes on Monday and Tuesday. 
At the beginning of the class on Wednesday, Mrs. 
Beveridge repeated the instructions which had been 
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given by Mr. Kurtz on Monday. The groups were 
again divided. One student went up to each mat and 
Mrs. Beveridge testified she gave the signal for the 
first balls to be hit. 

Plaintiff’s decedent, who prior to the date of his 
death had never had a golf club in his hands, was 
either the second or third student to go up to the 
easternmost mat on the boys’ side of the gym. He 
had difficulty and asked his group if anyone could 
help him. Mark Kreie, who had been the last to use 
the club, came forward and showed decedent how to 
grip the club and told him that he (Kreie) would 
take two practice swings then hit the ball. Decedent 
moved to the east and stood against the folded up 
bleachers about 10 feet to the rear of Kreie. Kreie 
looked over his shoulder to observe decedent before 
taking two practice swings. He then stepped up to 
the ball and took a full swing at it. Unaware that 
decedent had moved closer, he hit decedent with the 
club on the follow-through. During all of this time, 
Mr. Haley was helping another boy a few mats 
away. Mark did not know whether Mr. Haley saw 
decedent and him standing together at the mat. 
Mrs. Beveridge was positioned along the west end of 
the girls’ line. 

Mark Kreie testified Mrs. Beveridge gave instruc- 
tions to the students as to the proper use of the clubs. 
They were also told to remain behind a certain line 
on the gym floor when they were not up at the mats. 
He also testified on Wednesday Mrs. Beveridge told 
them they were to help any of the students who 
didn’t understand. Mrs. Beveridge denied making 
this statement. The fact that the deceased asked for 
help of the students might support Kreie’s statement. 

Mrs. Beveridge testified she was in charge of the 
entire class on Wednesday but after telling the stu- 
dents when they could hit the ball, she concentrated 
on the girls. At the time of the accident she was 
standing on the west side of the gym, between the 
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center line and the row of girls’ mats. She testified 
that had she seen Mr. Haley devoting all of his atten- 
tion to one boy she would have watched the entire 
class. She did not instruct Mr. Haley prior to class 
that he should not spend too much time with one stu- 
dent. Neither did she see the decedent get hit. 

Mr. Haley, who was a second semester senior at 
Wayne State Teachers College, had been student 
teaching at Millard Central Junior High School for 
approximately 5 weeks. He testified he told the 
boys when to start and Mrs. Beveridge told the girls. 
He testified during the class he walked up and down 
between the boys standing at the mats and those 
seated at the center of the gym. A short time after 
the first student went up to the mats a few boys in 
decedent’s group stood up, although not close to the 
mats. He told them to sit down and they complied. 
At the time of the accident Mr. Haley was giving in- 
dividualized instructions to a boy near the middle of 
the gym. He did not see decedent get hit. 

David Thompson, who was in the group with dece- 
dent and Mark Kreie, testified he was in the class on 
both Monday and Wednesday, although the atten- 
dance records indicate he was absent on Monday. 
He stated instructions were given on Monday but not 
on Wednesday. On Wednesday, the students were 
standing and talking between groups. From the be- 
ginning of class until the time of the accident, Mr. 
Haley and Mrs. Beveridge were holding a discussion 
in the southwest portion of the gym in front of the 
door to the girls’ locker room. Defendant points out 
that standing in this location would have placed 
them in the line of flight of golf balls being hit by 
the boys. 

Thompson testified decedent was the fourth or 
fifth in the group to go to the mat. He was having 
some trouble so Mark Kreie, who had just finished 
hitting, returned to the mat and took the club .to 
show decedent the grip and stance. Decedent then 
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moved a couple of feet behind Mark and to his right 
while Mark took two practice swings. Mark then at- 
tempted to take a full swing but he hit decedent 
while bringing the club back. This testimony, that 
decedent was hit during the back swing, is contrary 
to the testimony of Mark Kreie, and inconsistent 
with the physical evidence that decedent was struck 
on the left side of the back of his head. There are 
other inconsistencies between his deposition and 
trial testimony. He admitted his recollection was 
hazy. The trial was held 3 years after the acci- 
dent. 

Mark Kreie stated he was simply doing what Mrs. 
Beveridge instructed, namely to assist a student in 
need. During his instruction of David he did not re- 
ceive any warning or admonition from either 
teacher. During the class various students from 
each group were intermingling around the court, 
visiting with each other. Mrs. Beveridge did not 
hear what instructions, if any, student teacher Haley 
gave his charges and did not see the incident which 
led up to the fatal injury of David. 

Ike F. Pane, principal of Millard Central Junior 
High School, testified golf was a mandatory course 
of instruction. Golf instruction was provided to 
ninth grade students in April of 1974, with the first 
class on Monday, April 1, 1974. Pane identified 
exhibit 9 as his school’s written rules of instruction 
which stated the objectives to be achieved in teach- 
ing golf to the ninth grade class, and specifically set- 
ting forth in what manner or procedure the instruc- 
tion was to be undertaken and achieved. The objec- 
tives were to develop the skills and appreciation for 
the sport of golf, with the coequal consideration that 
the instruction be accomplished with safety. On 
page 2 of exhibit 9, the following appears: ‘‘Safety 
should be stressed at all times, especially when you 
are rained out. If in the gym, one can set up sta- 
tions on the floor along one side of the bleachers, 
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divide all students into that many stations and have 
them sit on the outstretched bleachers on the oppo- 
site side. Have the first person hit four or five balls, 
(sic) to the second person across the gym. When 
the first is done hitting, he will go to the end of his 
group and the second person hits and the third re- 
trieves the ball and so on.”’ 

On the next page of exhibit 9, the following ap- 
pears under ‘‘Safety Hints:’’ ‘1. Never hit a shot 
until you are sure those in front of you are out of 
your range. If you hit another player, you may be 
liable for damages. 2. Never swing a club, 
especially on the tees, unless you are sure no one is 
standing close to you.”’ 

Pane testified he approved of exhibit 9 and the 
procedure set forth therein, and that it was his un- 
derstanding the instruction was undertaken in con- 
formity with exhibit 9. However, after David’s fatal 
injury he discovered that the physical arrangements 
for instruction were quite different than that speci- 
fied. 

Pane acknowledged that if the instructions had 
been followed it would have been difficult to have 
two people on a mat at the same time. It was not 
until after the accident that he realized the arrange- 
ment was different from what was recommended. 
He recognized that in any of the areas where there 
might be danger there is a potential for harm if the 
students were not properly supervised. If the pro- 
cedure recommended had been followed, it would 
have made it more difficult for another student from 
the group to walk across the width of the gymna- 
sium. It was Mr. Kurtz and Mrs. Beveridge who 
decided to vary the placement of the mats from that 
recommended in exhibit 9. 

Mr. Kurtz testified that on Monday when he was 
giving the instruction, one from each group would go 
up all at the same time to the respective mats. Both 
he and Mrs. Beveridge would see that only one indi- 
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vidual was at each mat when the students were to 
commence their swings. While the students were 
shooting their two or three balls, he would walk up 
and down in the back of them, more or less patrol- 
ling to make sure everything was okay. They 
walked the students through the hitting of the first 
ball. The second ball the students would hit on their 
own. In the instruction, he followed the curriculum 
guide, which is exhibit 9. 

After each person had hit his three balls, he was 
supposed to lay his club down on the carpet and go 
back to his group and sit down. After all the sta- 
tions had been cleared and no one else was standing, 
the next golfer would be told to go out and gather the 
wiffle balls, bring them back, and set them on the 
carpet, standing there by the proper mat. Then 
when that group had gathered all the balls and the 
designated students were standing at their respec- 
tive mats, they would go through the same pro- 
cedure again. 

It is evident the instruction procedure used Mon- 
day was not followed on Wednesday. If it had been, 
the instructor would have observed the dilemma of 
the deceased and given him the instruction he had 
missed. Also, the students would not have been as- 
sisting one another. 

Mr. Haley testified he had received no instruction 
from any of the regular teachers or faculty prior to 
the commencement of the class, nor did he have a 
lesson plan because Mrs. Beveridge was going to 
handle that. He further stated he gave no oral in- 
struction to any of the students as a whole. He rec- 
ognized he was teaching unskilled young people in a 
game dealing with potentially dangerous instru- 
ments. At the time David was injured, Haley was at 
the fifth mat, giving some individual instruction. 
Haley testified that if he had seen another student 
approach the mat, he would have directed him to sit 
down. At the time in question his attention was 
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diverted from those students who were supposed to 
be observing rather than using the clubs. When he 
was giving specialized instruction the only persons 
he was seeing were the individuals who were using 
that particular mat he was working with. Haley 
was asked the following question: ‘‘ ‘Who told you 
after — instructed you, if anybody, that once the in- 
structions started on the mat that you were to lead 
the group from center court and go down and pass in 
review, more or less, in front of the mats, and if the 
students needed help to give them help. A. Who told 
me personally to do that? Q. Yes. A. Noone.’ ”’ 

Plaintiff called a retired school gym teacher who 
had a B.A. degree in physical education. He had 
been an instructor in golf until he entered the naval 
service. He played golf regularly, besides teaching 
and supervising the instruction of the sport. He 
knew, understood, and appreciated the basic tech- 
niques used in pursuing the sport of golf. He would 
have used the procedure outlined in exhibit 9 rather 
than that used on the occasion of the accident. He 
testified the teacher should be supervising and keep- 
ing an eye on all the students using the mats; that if 
he noticed a boy or girl having difficulty or needing 
specialized instruction, the appropriate way would 
be to blow the whistle, call the class to a halt, and 
stop the children from talking or engaging in conver- 
sation, if any, on the bleachers, so as to gain their 
control and attention. Then he would demonstrate 
to the one student in need while all students, those 
seated and those standing by the mats, would watch 
and listen, and thereby, in effect, give a public les- 
son to all in attendance. 

Mr. Kurtz and Mrs. Beveridge testified they did 
not use the procedure outlined in exhibit 9 because 
they did not want the wiffle balls hit toward other 
students. They also felt there was a danger of a golf 
club flying loose. Mrs. Beveridge also envisioned a 
problem with wiffle balls going underneath the 
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bleachers if they were hit across the width of the 
sym. 

In determining the sufficiency of the evidence to 
sustain a judgment, it must be considered in the 
light most favorable to the successful party. Every 
controverted fact must be resolved in his favor and 
he is entitled to the benefit of every inference that 
can reasonably be deduced from the evidence. Dan- 
iels v. Andersen, 195 Neb. 95, 237 N. W. 2d 397 (1975). 

In an action for negligence, the burden is on the 
plaintiff to show that there was a negligent act or 
omission by the defendant and that it was a proxi- 
mate cause of the plaintiff's injury or a cause which 
proximately contributed to it. Hosford v. Doherty, 
198 Neb. 211, 252 N. W. 2d 154 (1977). Negligence 
must be measured against the particular set of facts 
and circumstances which are present in each case. 
Krehnke v. Farmers Union Co-Op Assn., 199 Neb. 
632, 260 N. W. 2d 601 (1977). 

Negligence is defined as doing something which an 
ordinary, prudent person would not have done under 
similar circumstances or failing to do something 
which an ordinary, prudent person would have done 
under similar circumstances. Sacco v. Gau, 188 
Neb. 808, 199 N. W. 2d 605 (1972). 

Under the Political Subdivisions Tort Claims Act, 
trial is to the court without a jury, section 23-2406, R. 
R. S. 1948, and on appeal the findings of the trial 
court will not be disturbed unless clearly wrong. 
Buttner v. Omaha P. P. Dist., 198 Neb. 515, 227 N. W. 
2d 862 (1975). 

Recovery in this case is sought on the ground of 
lack of supervision. Where lack of supervision by 
an instructor is relied on to impose liability, such 
lack must appear as the proximate cause of the in- 
jury, with the result that the liability would not lie if 
the injury would have occurred notwithstanding the 
presence of the instructor. 

In the instant case, we are dealing with a ninth 
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grader who had never before swung a golf club. 
The instruction was conducted indoors, in close 
quarters. There was some testimony, which the 
trial court could have accepted, that the physical ar- 
rangement, which was contrary to defendant’s sug- 
gestion, as indicated by exhibit 9, would have pre- 
vented the opportunity for injury if followed. There 
is a question as to whether there was adequate safety 
instruction regarding the use of a golf club prior to 
the commencement of the class at which the fatal in- 
jury occurred. There is evidence, which the court 
could have accepted, that on the day the accident oc- 
curred the teaching procedure outlined by the regu- 
lar instructor was not followed by the student 
teacher. The record would also indicate the student 
teacher may not have been properly informed as to 
the procedure to be followed. There is no question 
the trial judge could have found that, at the very 
best, there was ineffective observation and attention 
on the part of the student teacher when ordinary 
care or supervision would have prevented the occur- 
rence which resulted in the death of David. In Scar- 
borough v. Aeroservice, Inc., 155 Neb. 749, 53 N. W. 
2d 902 (1952), we held: ‘‘Inattention to the duty to 
exercise care in a situation which reasonably may 
be regarded as hazardous is negligence, notwith- 
standing the act or omission involved would not in 
all cases, or even ordinarily, be productive of injur- 
ious consequences. 

“The risk reasonably to be perceived defines the 
duty to be obeyed; it is the risk reasonably within 
the range of apprehension, of injury to another per- 
son, that is taken into account in determining the 
existence of the duty to exercise care.”’ 

In this instance, working with ninth graders, who 
were not familiar with the rules of golf, and in the 
case of the deceased, who had never before been 
exposed to the game, includes a duty to anticipate 
danger that is reasonably foreseeable. 
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We have no difficulty in finding that the lack of 
supervision was a proximate cause of the death of 
David. ‘‘Proximate cause’ as used in the law of 
negligence is that cause which in the natural and 
continuous sequence, unbroken by an efficient inter- 
vening cause, produces the injury and without which 
the injury would not have occurred. Daniels v. An- 
dersen, 195 Neb. 95, 237 N. W. 2d 397 (1975). 

Defendant contends that even if it were guilty of 
negligence its negligence was superseded by that of 
Mark Kreie, decedent’s classmate, and Kreie’s neg- 
ligence was an efficient intervening cause which 
produced the injury. In Libbey-Owens Ford Glass 
Co. v. L & M Paper Co., 189 Neb. 792, 205 N. W. 2d 
523 (1973), we said: ‘‘Generally, the effect of an in- 
tervening negligent act is tested by determining 
whether it was such as might reasonably have been 
foreseen as a consequence of the claimed negligence 
of the original actor.’’ In that same opinion we 
stated: ‘‘The law does not require precision in fore- 
seeing the exact hazard or consequence which hap- 
pens. It is sufficient if what occurs is one of the 
kind of consequences which might reasonably be 
foreseen.’’ There should be no question about fore- 
seeability in this case. If defendant’s employees 
had exercised proper supervision, the death would 
not have occurred. 

Defendant further argues that the deceased is 
guilty of contributory negligence. One who is cap- 
able of understanding and discretion and who fails to 
exercise ordinary care and prudence to avoid 
obvious danger is negligent or contributorily negli- 
gent. Garcia v. Howard, 200 Neb. 57, 262 N. W. 2d 
190 (1978). In Caradori v. Fitch, 200 Neb. 186, 263 N. 
W. 2d 649 (1978), we held: ‘‘A minor is held to the 
exercise of that degree of care which an ordinarily 
prudent child of the same capacity to appreciate and 
avoid danger would use.’’ 

Whether or not a minor 14 years of age is of suffi- 
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cient knowledge, discretion, and appreciation of dan- 
ger that he may be subject to the defense of contrib- 
utory negligence is generally a question of fact for 
the jury. Sacca v. Marshall, 180 Neb. 855, 146 N. W. 
2d 375 (1966). The trial court in this instance must 
have found the deceased was not contributorily neg- 
ligent. The golf instruction was a required subject. 
David, a ninth grader, had no understanding of the 
game and the record is not clear that he was prop- 
erly warned of the apparent danger in the sport. If 
the testimony of Mark Kreie is accepted, Mark was 
complying with the directions of Mrs. Beveridge and 
giving help to another student. The mere fact there 
is a recognized amount of danger in the activity by 
reason of a swinging club is not contributory negli- 
gence unless the knowledge of the danger is made 
known to the child. The doing of an act with appre- 
ciation of the amount of danger is necessary in order 
to say as a matter of law a person is negligent. It 
cannot be said that deceased had sufficient knowl- 
edge of the danger involved, considering the fact he 
was not familiar with the game of golf and had 
never before had a golf club in his hands. He had 
not attended the first class where instruction and 
practice were provided. He had not received any in- 
struction on any aspect of the game by any teacher 
prior to his attempted use of the club. The only in- 
struction he received was that provided by the fel- 
low student who struck the fatal blow. On the 
record in this case, we cannot say that the findings 
of the trial court are clearly wrong. 

Defendant’s last assignment is that the award is 
excessive. Since Selders v. Armentrout, 190 Neb. 
275, 207 N. W. 2d 686 (1973); the rule in this state has 
been that the measure of damages for the wrongful 
death of a minor child includes the loss of society, 
comfort, and companionship of the child. 

Defendant seeks to compare this case with Van- 
denberg v. Langan, 192 Neb. 779, 224 N. W. 2d 366 
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(1974), in which the parents were awarded $32,650 in 
general damages for the loss of their 16-year-old son 
who was described in the opinion as being ‘‘a very 
unusual youth, with great potential for a bright and 
promising future, both athletically and scholasti- 
cally.’’ They argue the decedent in the present case, 
who was 14 years of age at the time of his death, was 
not an exceptional student and did not have the po- 
tential of the deceased in the Vandenberg case. We 
have heretofore answered the point defendant is at- 
tempting to raise. In Caradori v. Fitch, 200 Neb. 
186, 263 N. W. 2d 649 (1978), in affirming a jury ver- 
dict of $40,000 for the death of an 11-year-old girl, we 
stated: ‘‘We will not enter into a discussion in 
which we compare the relative accomplishments of 
deceased children in wrongful death actions. A ver- 
dict may be set aside as excessive by the trial court 
or on appeal when, and not unless, it is so clearly 
exorbitant as to indicate that it was the result of pas- 
sion, prejudice, mistake, or some means not appar- 
ent in the record, or it is clear that the jury disre- 
garded the evidence or rules of law.”’ 

The judgment of the trial court is affirmed. 

AFFIRMED. 

CoLWELL, District Judge, dissenting. 

I respectfully dissent on the issue of contributory 
negligence. 

David Wayne Brahatcek was a normal, healthy, 
responsible 14-year-old boy who had a part-time job 
with Samson Construction Co., Omaha, Nebraska. 
On the day of the fatal accident he attended the golf 
class instruction, which included the subject of 
safety. He followed instructions given concerning 
his waiting to take his turn and then advancing alone 
to the mat where he held the club and attempted to 
use it. He had the opportunity to examine the golf 
club and become aware of its size and weight. After 
fellow student Kreie briefly explained the fundamen- 
tals, Brahatcek retreated to the side and rear from 
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Kreie about 10 feet, and Kreie informed him that he 
would take two practice swings with the club and 
then hit the ball. After two practice swings, Kreie 
advanced further away from Brahatcek towards the 
ball and hit it. Thereafter, in some unexplained cir- 
cumstance, Brahatcek came into the area of the golf 
swing arc and he was struck, causing his tragic 
death. 

Considering these facts and circumstances, Bra- 
hatcek had an opportunity for knowledge and appre- 
ciation of possible injury to him. However, he failed 
to exercise ordinary and reasonable care to avoid 
danger and injury to himself. Bear v. Auguy, 164 
Neb. 756, 83 N. W. 2d 559. Brahatcek was negligent 
to a degree more than slight. 

The golf class included group and personal in- 
struction and student participation. This same cir- 
cumstance occurs daily in all schools, whether it be 
sport programs or the curriculum related to science, 
home economics, shop, agriculture, mechanics, and 
other courses, many involving potential injury to 
students. The standard of care of the defendant and 
its teachers here does not require continuous and 
direct supervision and surveillance of each student. 
The test is what a person of ordinary prudence, 
charged with the same duties involved, would exer- 
cise under the same circumstances. Lueck v. City 
of Janesville, 57 Wis. 2d 254, 204 N. W. 2d 6; Woods- 
mall v. Mt. Diablo Unified School Dist., 188 Cal. 
App. 2d 262, 10 Cal. Rptr. 447; Fagan v. Summers, 
498 P. 2d 1227 (Wyo.); Berg v. Merricks, 20 Md. App. 
666, 318 A. 2d 220. 

Although the record could support a finding by the 
trial court that defendant was negligent, such negli- 
gence was less than gross. 

The negligence of Brahatcek was more than slight 
and the negligence of the defendant was less than 
gross. Plaintiff's petition should be dismissed. Main 
v. Sorgenfrei, 174 Neb. 523, 118 N. W. 2d 648. 
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The judgment of the trial court was clearly wrong 
and it should be reversed. 
McCown, J., joins in this dissent. 


DAVID PIERCY, APPELLANT, V. ROBERT F’. PARRATT, 
WARDEN, NEBRASKA PENAL AND CORRECTIONAL 
CoMPLEX, PAUL L. DouGLas, ATTORNEY GENERAL OF 
THE STATE OF NEBRASKA, THE NEBRASKA BOARD OF 
PAROLE, APPELLEES. 

273 N. W. 2d 689 


Filed January 10, 1979. No. 42093. 


1. Criminal Law: Habeas Corpus: Incarceration. To release a per- 
son from a sentence of imprisonment by habeas corpus it must 
appest that the sentence was absolutely void. 

Habeas corpus will not lie to discharge a 
person from a sentence of penal servitude where the court impos- 
ing the sentence had jurisdiction of the offense and the person of 
the defendant, and the sentence was within the power of the court 
to impose, unless the sentence has been fully served and the pris- 
oner is being illegally held. 


Appeal from the District Court for Lancaster 
County: WILLIAM C. Hastincs, Judge. Affirmed. 


T. Clement Gaughan, Lancaster County Public De- 
fender, and Richard L. Goos, for appellant. 


Paul L. Douglas, Attorney General, and Linda A. 
Akers, for appellees. 


Heard before SpPENcER, C. J., Pro TEM., BosLauGuH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Rist, District Judge. 


McCown, J. 

This is a habeas corpus proceeding brought by the 
petitioner against Robert F. Parratt, Warden of the 
Nebraska Penal and Correctional Complex, the Ne- 
braska Board of Parole, et al. He alleges that in 
1975 the Nebraska Parole Board, by a hold order, 
prevented him from making bail on a subsequent 


VoL. 202] JANUARY TERM, 1979 103 


Piercy v. Parratt 


criminal charge, and that the board failed to grant 
him a prompt parole revocation hearing, in violation 
of his constitutional rights and in violation of statu- 
tory requirements. The respondents filed a motion 
to quash and dismiss. On April 7, 1978, the District 
Court for Lancaster County found that the petition 
failed to allege facts upon which habeas corpus re- 
lief could be granted and dismissed the petition. 

This is the second appearance of this habeas cor- 
pus proceeding in this court. The first proceeding 
was filed April 19, 1976, against the Nebraska Board 
of Parole, which did not have custody of the peti- 
tioner. The warden, who did have custody, was not 
a party. On October 6, 1976, a motion for eviden- 
tiary hearing was denied and the petition was dis- 
missed by the District Court for Lancaster County 
because it ‘‘does not state facts or parties upon 
which (the) court may enter relief.’’ On March 14, 
1977, this court summarily affirmed that order of 
dismissal. Thereafter the United States District 
Court declined to intervene, and its decision was af- 
firmed on appeal by the Eighth Circuit Court of 
Appeals pending disposition of this case. See Piercy 
v. Parratt, 579 F. 2d 470 (8th Cir., 1978). 

The current proceeding was filed in the District 
Court for Lancaster County on March 14, 1978, 
against the current respondents. Essentially, 
Piercy alleges that on April 10, 1975, while on parole 
from the Nebraska Penal and Correctional Complex, 
he was arrested and jailed in Douglas County, Ne- 
braska, on charges of attempted burglary and pos- 
session of burglary tools. He pleaded not guilty and 
bail was fixed at $1,000. An attempt to post bail al- 
legedly failed because the board of parole lodged a 
parole violation hold against Piercy following his 
arrest. Piercy also alleged that although the parole 
board held a probable cause hearing, it deferred ac- 
tion on a parole revocation hearing in violation of 
sections 83-1,119 (3) and 83-1,120, R. R. 8. 1948. Those 
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sections require an immediate investigation and a 
written report of the reason for the arrest and deten- 
tion of a parolee, and a hearing on a parole violation 
charge within 30 days after receipt of the parole of- 
ficer’s written report. Piercy also alleged a viola- 
tion of the prompt hearing requirements of Morris- 
sey v. Brewer, 408 U. S. 471, 92 S. Ct. 2593, 33 L. Ed. 
2d 484. 

On August 11, 1975, Piercy was convicted and sen- 
tenced on both of the April 1975 felony counts in the 
District Court for Douglas County, Nebraska. On 
August 29, 1975, the board of parole revoked Piercy’s 
prior parole. The period of allegedly illegal deten- 
‘tion extended from April 10, 1975, to August 11, 1975, 
a period of approximately 4 months. This is the 
period of allegedly illegal detention for which Piercy 
now seeks habeas corpus relief. 

By order of this court the record now establishes 
the following additional facts. David Piercy was 
convicted of burglary on March 29, 1971, and sen- 
tenced to imprisonment for 5 years, with credit for 
jail time of 98 days. Piercy escaped custody on Oc- 
tober 12, 1972, was subsequently apprehended, and 
returned to custody on January 23, 1973. On March 
26, 1973, Piercy was sentenced to 1 year imprison- 
ment for the escape, to be served consecutively to 
the burglary sentence of March 29, 1971. On Decem- 
ber 19, 1974, Piercy was paroled. On April 10, 1975, 
Piercy was arrested for attempted burglary and pos- 
session of burglary tools in Douglas County, Ne- 
braska, the charges which gave rise to the detention 
period involved here. On August 11, 1975, Piercy 
was sentenced to 3 to 5 years imprisonment for at- 
tempted burglary and 20 months to 5 years for pos- 
session of burglary tools, the two sentences to be 
concurrent to each other but consecutive to any pre- 
vious sentences. Jail time of 123 days was ordered 
credited on the concurrent sentences received on 
August 11, 1975. 
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Piercy was again paroled on May 1, 1978. On May 
27, 1978, Piercy was arrested and charged with burg- 
lary and possession of burglary tools in Council 
Bluffs, Iowa. A Nebraska Board of Parole warrant 
for parole violation detainer was issued on June 2, 
1978. On August 10, 1978, Piercy was sentenced to 
the Iowa Division of Adult Corrections for a term of 
10 years. 

The record establishes that on April 1, 1977, Piercy 
completed serving his sentences of March 29, 1971, 
and March 26, 1973, including loss of parole credit- 
able time, good time, dead time for the 1972 escape, 
and 3 months 8 days jail time on the original sen- 
tence of March 29, 1971. At the time of Piercy’s 
parole on May 1, 1978, the time remaining on his Ne- 
braska sentences showed a maximum expiration of 
sentence to be April 1, 1982, and an earned discharge 
time, including parole good time, of August 5, 1981. 

Piercy received credit for the 4 months detention 
in 1975 not only on his sentence of August 11, 1975, 
but apparently on the 1971 sentence as well. The 
record also establishes that he was still serving the 
1975 sentences at the time this proceeding was com- 
menced and that he was not entitled to release. 

The availability of habeas corpus in Nebraska is 
restricted. Section 29-2801, R. R. S. 1943, provides in 
part: ‘‘If any person, except persons convicted of 
some crime or offense for which they stand com- 
mitted, or persons committed for treason or felony, 
* * * now is or shall be confined in any jail of this 
state, or shall be unlawfully deprived of his or her 
liberty, * * *’’ or is imprisoned or detained without 
any legal authority, a writ of habeas corpus may is- 
sue. 

We have consistently held that to release a person 
from a sentence of imprisonment by habeas corpus 
it must appear that the sentence was absolutely 
void. Habeas corpus will not lie to discharge a per- 
son from a sentence of penal servitude where the 
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court imposing the sentence had jurisdiction of the 
offense and the person of the defendant, and the sen- 
tence was within the power of the court to impose, 
unless the sentence has been fully served and the 
prisoner is being illegally held. Jackson v. Olson, 
146 Neb. 885, 22 N. W. 2d 124; Gamron v. Parratt, 199 
Neb. 163, 256 N. W. 2d 867. Piercy does not chal- 
lenge any of his sentences, nor does he contend that 
he was being illegally held at the time this action 
was instituted. 

Under the facts here habeas corpus is not avail- 
able to Piercy. Although he might have a civil ac- 
tion for damages if his allegations can be proved, it 
is apparent that damages, if any, would be minimal 
or nonexistent. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


IN RE INTEREST OF LAWRENCE G. LUX, ALLEGED TO BE A 
MENTALLY ILL DANGEROUS PERSON. LAWRENCE G. Lux, 
APPELLANT, V. THE MENTAL HEALTH BoarRD OF POLK 
County, NEBRASKA, ET AL., APPELLEES. 

274 N. W. 2d 141 


Filed January 17, 1979. No. 41744. 


1. Constitutional Law: Legislature: Appeal and Error. The Legis- 
jature may not prescribe a de novo standard of review for judicial 
review of an exercise of legislative authority as this would violate 
the constitutional requirement of separation of powers. 

2. Mental Health: Separation of Powers. It is the nature of the func- 
tion, and not merely its statutory origin, which determines whether 
a Boveraumen) function is legislative or judicial. 

The determination of whether a function is legisla- 
tive or judicial must necessarily be made on a case-by-case basis 
as it is not possible to define precisely the line between the func- 
tions. 

4. Mental Health: Courts: Appeal and Error. Commitment pro- 
ceedings are judicial in nature, and District Courts must review the 
decisions of mental health boards de novo on the records. 
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5. Judgments: Appeal and Error. Where a correct judgment or or- 
der has been made, the mere fact that it contains erroneous 
declarations of law does not require reversal. 

6. Mental Health: Statutes: Evidence. The requirements of section 
83-1008, R. R. 8. 1943, which defines a mentally ill dangerous per- 
son, are met when medical diagnoses of paranoid schizophrenia 
and an unprovoked assault and threatening behavior are shown by 
clear ane convincing proof. 

—____.._ The opinion of a general practitioner of 
miedivitie as to ‘menial condition is admissible in commitment pro- 
ceedings, § 83-1010, R. R. S. 1943, provided a proper foundation is 
laid. 

8. Mental Health: Statutes: Words and Phrases. Section 83-1009(1), 
R. R. S. 1943, although it refers to ‘‘recent violent acts,’’ does not 
require evidence of more than one violent act or threat. § 49-802, 
R. R. S. 1943. 


Appeal from the District Court for Polk County: 
HowarRbD V. Kanourr, Judge. Affirmed. 


Alan G. Gless of Mills & Mills, for appellant. 


Philip H. Nyberg and Ronald E. Colling, for appel- 
lees. 


Heard before SPENCER, C. J., Pro Tem., BosLAuGH, 
McCown, CLINTON, BrRopKkey, and Wuire, JJ., and 
Kuns, Retired District Judge. 


PerR CurRIAM. 

This is an appeal under the provisions of section 
83-1043, R. R. S. 1943, from an order of the District 
Court for Polk County, affirming the county mental 
health board’s order finding that the appellant, 
Lawrence G. Lux, was a mentally ill dangerous per- 
son as defined by section 83-1009, R. R. S. 1943, and 
committing him to the Lincoln Regional Center for 
treatment under the provisions of sections 83-1037 
and 83-1041, R. R. S. 1943. 

Upon appeal to this court the following errors are 
assigned: (1) The District Court erred in not re- 
viewing the findings of the mental health board de 
novo as provided by section 83-1043, R. R. S. 1943. 
(2) The board erred in admitting and the District 
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Court erred in considering the opinion of a certain 
physician that Lux was a mentally ill dangerous per- 
son. (3) The evidence is insufficient to support a 
finding that Lux was a dangerous person because 
the record contains evidence of only one assault 
upon a person. 

Section 83-1043, R. R. S. 1943, provides for appeals 
of final orders of the mental health board and states: 
‘‘Such appeals shall be de novo on the record.’’ The 
District Court, in its order of affirmance, recited 
that the function of the mental health board ‘‘is a 
legislative one delegated to it,’’ and consequently 
the court’s review was limited to determining wheth- 
er the order was supported by substantial evidence, 
whether the board acted within the scope of its au- 
thority, and whether its action was arbitrary, capri- 
cious, or unreasonable. The District Court appar- 
ently assumed that, because the function of the 
board is prescribed and regulated by statute, the 
board was exercising a legislative function, and that 
the appropriate standard of review was therefore 
the limited one enunciated in recent cases such as 
Haller v. State ex rel. State Real Estate Commis- 
sion, 198 Neb. 487, 253 N. W. 2d 280, Herink v. State 
ex rel. State Real Estate Commission, 198 Neb. 241, 
252 N. W. 2d 172; American Assn. of University Pro- 
fessors v. Board of Regents, 198 Neb. 243, 253 N. W. 
2d 1; and Scott v. State ex rel. Board of Nursing, 196 
Neb. 681, 244 N. W. 2d 683. 

Those cases do hold that if a court is reviewing an 
exercise of authority which is in its nature legisla- 
tive, then the Legislature may not prescribe a de 
novo standard of review, because that would consti- 
tute a violation of the constitutional requirement of 
separation of powers. Art. IT, § 1, Nebraska Consti- 
tution; Keller v. Potomac Elec. Co., 261 U. S. 428, 43 
S. Ct. 445, 67 L. Ed. 731. However, the District Court 
erred in assuming that merely because the board’s 
function is prescribed by statute the board was there- 
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fore exercising a legislative function. None of the 
above-cited cases so held. It is the nature of the 
function, not merely its statutory origin, which de- 
termines whether a governmental function is legisla- 
tive or judicial. For example, the Legislature has 
the authority under the Nebraska Constitution to 
create certain courts. Art. V, § 1, Nebraska Consti- 
tution. It would not follow from that, however, that 
a new court created by statute is exercising legis- 
lative authority. 
' We have not heretofore attempted to define pre- 
cisely the line between the judicial function and 
power and the legislative one. Probably we cannot 
do so. See Prendergast v. Nelson, 199 Neb. 97, 256 
N. W. 2d 657 (concurring opinion of Clinton, J.). We 
must necessarily proceed upon a case-by-case basis. 
Utility ratemaking, for example, is a legislative 
function and subject only to limited judicial review. 
Keller v. Potomac Elec. Co., supra. The licensing 
and regulation of the professions dealing with health 
is a legislative function, and there is a similar limi- 
tation upon judicial review. Scott v. State ex rel. 
Board of Nursing, supra. The initial determination 
of terms and conditions of employment is also a leg- 
islative function, Orleans Education Assn. v. School 
Dist. of Orleans, 193 Neb. 675, 229 N. W. 2d 172, as is 
the regulation and licensing of businesses. Haller v. 
State ex rel. State Real Estate Commission, supra; 
Herink v. State ex rel. State Real Estate Commis- 
sion, supra. See, also, 16 C. J. S., Constitutional 
Law, § 107, p. 493. On the other hand, the deter- 
mination of whether a party’s statutory rights have 
been violated is clearly a judicial function and a 
legislature mandate requiring de novo review is 
proper. Snygg v. City of Scottsbluff Police Dept., 
201 Neb. 16, 266 N. W. 2d 76. 

One method of determining whether a function is 
legislative or judicial is to examine its origins. 
Lunacy proceedings, as they were formerly called, 
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had their English origin in the executive power of 
the crown as parens patriae. The determination of 
lunacy was made by a commission which was under 
the supervision of the chancery courts. Hamilton v. 
Traber, 78 Md. 26, 27 A. 229; Bliss v. Bliss, 183 Md. 
61, 104 A. 467. A similar pattern has apparently 
been followed in the United States, although the 
manner of proceedings in such matters is subject to 
regulation by statute. See, generally, 44 C. J. S., 
Insane Persons, §§ 14 et seq., p. 68. In accord with 
that historical practice, the members of the mental 
health boards in Nebraska are appointed by the pre- 
siding District Judge. § 83-1018, R. R. S. 1943. Ap- 
pointment of similar boards under prior statutes was 
also entrusted to the District Judge. 

Furthermore, Nebraska courts have long been 
permitted to make independent determinations of 
mental incompetency for the purposes of protecting 
the person and the property of the incompetent. 
Hall v. Hall, 122 Neb. 228, 239 N. W. 825; 44C. J. S., 
Insane Persons, § 8, p. 54. Commitment proceed- 
ings are clearly judicial, and a court must therefore 
review the determination of a mental health board 
de novo on the record as the statute requires. Thus, 
the District Court erred in not following the statu- 
tory requirement to look at the evidence de novo. 

However, we have concluded the court’s error 
does not require reversal. We have carefully ex- 
amined the evidence, and, whatever standard of re- 
view might be applied, the court could not reason- 
ably have found other than as it did. A mistake by 
the court as to the extent of its authority is not re- 
versible error if the court nonetheless reached the 
right result. Where a correct judgment or order has 
been made, the mere fact that it contains erroneous 
declarations of law does not require reversal. State 
v. Alexander, 78 Wyo. 324, 324 P. 2d 831. This prin- 
ciple is analogous to our frequently stated rule that 
no judgment will be reversed merely because the 
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court has given a wrong reason for it. Schmitt v. 
City of Omaha, 191 Neb. 608, 217 N. W. 2d 86. 

The hearing before the mental health board com- 
menced on February 16, 1977, and after considerable 
evidence had been produced by the State, the hear- 
ing was, at Lux’ insistence, continued to February 
23, 1977, at which time it was concluded. Lux was 
represented throughout the proceedings by counsel, 
although at his own insistence he was permitted to 
examine witnesses and in the course thereof to make 
rather extended unsworn statements. 

Section 83-1009, R. R. S. 1943, defines a mentally ill 
dangerous person as ‘‘any mentally ill person who 
presents: (1) A substantial risk of serious harm to 
another person or persons within the near future, as 
manifested by evidence of recent violent acts or 
threats of violence or by placing others in reason- 
able fear of such harm.’’ The board found Lux to be 
a mentally ill person who was dangerous in that he 
had committed an unprovoked assault upon his 
father. The board also determined that neither vol- 
untary hospitalization nor other treatment alterna- 
tives less restrictive of the subject’s liberty were 
available to prevent further harm, and committed 
Lux to the Lincoln Regional Center at Lincoln, Ne- 
braska, on March 4, 1977. 

Two psychiatrists, who had at various times ex- 
amined Lux, testified concerning his mental condi- 
tion, as did one general practitioner of medicine who 
was acquainted with Lux and had observed him. 
Both psychiatrists were called by Lux as his wit- 
nesses. One of the psychiatrists diagnosed Lux as in 
a paranoid state while the other simply described 
him as having paranoid reactions and was unwilling 
to label him as a schizophrenic because such labels 
seriously affect possibilities of future employment. 
The above diagnoses are uncontradicted by any tes- 
timony or evidence other than Lux’ implicit denials 
and his insistence his thinking was not delusional 
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because his claims of persecution were founded 
upon fact. 

Lux asserted in a question that his paranoid state 
‘‘was caused by persecutional pressures exhibited 
by my environment,’ to which statement one psy- 
chiatrist responded, ‘‘But this is assuming that peo- 
ple are doing these things to you Larry.’’ One of the 
psychiatrists testified that, despite the fact that Lux’ 
parents were in Nebraska, Lux believed the influ- 
ence of his parents on other persons was such that 
people whom Lux sought to engage in conversation 
while he was in Florida would walk away from him. 
The psychiatrist, under Lux’ cross-examination, ac- 
knowledged that he had made no attempt to verify 
the above ‘‘fact.’’ Lux also at times heard voices 
speaking to him when no one was present. Lux told 
one of the psychiatrists that ‘‘he would deal with 
injurious individuals as he deemed appropriate and 
on one occasion stated that this may include homi- 
cide.’’ He did not care whether or not he might be 
imprisoned. The psychiatrist’s ultimate diagnosis 
was ‘‘Paranoid State,’’ including ‘‘assaultive and 
homicidal ideation.’’ 

The incident which precipitated the current pro- 
ceedings occurred at the home of Lux’ parents on 
November 23, 1976. At that time Lux made an un- 
provoked attack upon his father and attempted to 
strangle him while his father was sitting in a re- 
cliner watching television. Both Mr. and Mrs. Lux 
testified to the incident. His mother attempted to 
stop the assault by picking up a heavy cane and hit- 
ting Lux repeatedly, but he did not stop. Finally she 
exclaimed, ‘‘My God Larry, you’re killing your 
dad.’’ At that time he stopped and helped pick his 
father up off the floor. 

The attack upon the elder Mr. Lux was apparently 
motivated by Lux’ belief his father would not tell 
him the truth ‘‘about any theft and development of 
mechanical systems whose theory I was working 
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on.’’ The parents knew nothing about matters con- 
cerning which Lux sought information. The fact 
Lux assaulted his father in the manner described is 
not denied; nor was the attack defended in the rec- 
ord other than by Lux’ stated beliefs of his reason 
for the attack which was to choke the truth out of his 
father. 

Mrs. Lux further testified that on previous occa- 
sions Lux had, without apparent provocation, de- 
liberately damaged furniture in the Lux home to the 
extent it could not be repaired. He had told his par- 
ents he was going to do harm to other people and 
once left the home with a shotgun for that apparent 
purpose but later returned without having done any- 
thing. Mr. Lux testified he was frightened of Larry. 
Mrs. Lux stated she was not frightened for herself, 
but was frightened for her husband and for Larry. 

We have not recited all the evidence of delusional 
thinking by Lux. We point out merely that the diag- 
noses and evidence of the assault and the threats are 
not contradicted. 

Lux had either been committed or held on five 
previous occasions for treatment or diagnosis of 
mental illness. The evidence indicated that when 
Lux was treated as an outpatient he would not on 
some occasions take the prescribed medication and 
for that reason the doctor sometimes did not give a 
prescription. Lux believed the medication was in 
part responsible for his delusions and, at the con- 
tinued hearing on February 23, 1977, indicated that 
during the prior part of the hearing he had not been 
able to ‘‘defend’’ himself because someone had been 
putting hallucinogenic drugs in his food. The con- 
clusion of the board that confinement was necessary 
to treatment could hardly have been otherwise. 

Dr. Clarence Davis, Jr., M. D., a general practi- 
tioner since 1957, testified for the State. Dr. Davis 
had visited Lux in the county jail a couple of weeks 
before the hearing, was acquainted with the history 
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of Lux’ past commitments, and had seen him profes- 
sionally. The doctor was made aware of the unpro- 
voked assault by Lux on his father. On the same 
day the assault occurred, Dr. Davis was advised by 
a member of the sheriff's department that Lux’ 
mother had informed the sheriff’s office Lux was on 
his way to the doctor’s office and she feared he 
might harm the doctor. The doctor then locked the 
doors of the office. Lux did arrive and could not get 
in. He returned to the office twice more, attempting 
to enter. One of the receptionists who observed Lux 
said he seemed disturbed. 

The doctor testified that in his opinion Lux was, at 
the time of hearing, a paranoid schizophrenic and a 
dangerous person. He stated: ‘‘My observations of 
his condition has indicated a progressive progres- 
sion of his illness and a progression of his danger — 
of potential danger to himself and to the com- 
munity,’’ and that he could not be helped much as an 
outpatient. The foundational evidence indicated Dr. 
Davis had the usual amount of psychiatric training 
given to medical students, that is, 1 month of clinical 
experience as well as textbook study. He could and 
did define paranoid schizophrenia. 

Lux contends that ‘‘the foundation presented for 
Dr. Davis’ testimony was insufficient to qualify him 
as an expert and failed to show his opinion was 
founded upon proper bases.’’ He argues that the re- 
quirements of section 27-703, R. R. S. 1943, have not 
been met. That statute provides: ‘‘The facts or 
data in the particular case upon which an expert 
bases an opinion or inference may be those per- 
ceived by or made known to him at or before the 
hearing. If of a type reasonably relied upon by ex- 
perts in the particular field in forming opinions or 
inferences upon the subject, the facts or data need 
not be admissible in evidence.’’ Lux’ specific con- 
tention seems to be that the information Dr. Davis 
relied upon was not ‘‘of a type reasonably relied 
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upon by experts in the particular field in forming 
opinions’’ because Davis administered no psychiatric 
or psychological tests and because the types and 
sources of information on which the doctor relied 
were not disclosed and that that is what section 27- 
703, R. R. S. 1943, requires. Lux, in his brief, dis- 
cusses a number of opinions of this court, all ante- 
dating section 27-703, R. R. S. 1943, which he claims 
support his position. 

His position is not well founded. It is clear the 
doctor’s professional qualifications were sufficient. 
It is further clear enough that his opinion was based 
upon his observation of Lux as well as on what he 
was told. The testimony of the two psychiatrists 
disclosed that clinical observation of the patient, 
that is, talking to him and observing him, are prime 
factors in the formation of expert opinion. Dr. 
Davis’ testimony was properly admitted. We note 
in passing that the Nebraska Mental Health Commit- 
ment Act includes in its definition of mental health 
professional, ‘‘a practicing physician licensed to 
practice medicine in this state under the provisions 
of section 71-102.’’ § 83-1010, R. R. S. 1948. 

The contention of Lux that the evidence is insuffi- 
cient because the evidence shows only one violent 
act against a person is also without merit. It is true 
that section 83-1009(1), R. R. S. 1943, refers to ‘‘re- 
cent violent acts.’’ However, to read the statute as 
requiring evidence of more than one violent act or 
threat would be ridiculous. It obviously contem- 
plates the admission of evidence of as many recent 
violent acts or threats as there may be. We have 
implied as much in Kraemer v. Mental Health 
Board of the State of Nebraska, 199 Neb. 784, 261 N. 
W. 2d 626. We further point out that section 49-802, 
R. R. 8. 1943, which sets forth the general rules of 
construction which the Legislature wishes applied to 
the statutes which it enacts, includes the following: 
‘“(6) Singular words may extend and be applied to 
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several persons or things as well as to one person or 
thing. (7) Plural words may extend and be applied 
to one person or thing as well as to several persons 
or things.” 

AFFIRMED. 


ARDEN EF. HERRICK AND PAUL D. HERRICK, APPELLANTS, 
v. LIBERTY MUTUAL FIRE INSURANCE COMPANY, 
A FOREIGN CORPORATION, ET AL., APPELLEES, 
274 N. W. 2d 147 


Filed January 17, 1979. No. 41753. 


Contracts: Motor Vehicles: Insurance: Liability. An exclusion in 
an automobile liability insurance policy which excludes coverage 
under uninsured motorist coverage for an insured while occupying 
an owned highway vehicle, other than an insured automobile, is 
valid. 

Appeal from the District Court for Douglas Coun- 

ty: RupoLpH Tesar, Judge. Affirmed. 


Warren C. Schrempp and Thomas G. McQuade of 
Schrempp & McQuade, for appellants. 


D. Nick Caporale and Michael A. Nelsen of 
Schmid, Ford, Mooney, Frederick & Caporale, for 
appellee Liberty Mutual. 


Heard before SPENCER, C. J., Pro Tem., BosLAuGu, 
McCown, CLINTON, BRODKEY, and WuiTs#, JJ., and 
Kuns, Retired District Judge. 


Bos LauGu, J. 

This is a suit on the medical expense and un- 
insured motorist coverage provided by an automo- 
bile liability insurance policy issued by the defend- 
ant, Liberty Mutual Fire Insurance Company, to Ar- 
den E. Herrick and Betty J. Herrick, the parents of 
the plaintiff, Paul D. Herrick. The policy insured a 
1963 Chevrolet automobile owned by the named in- 
sureds. 
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The plaintiff was injured on July 7, 1975, when the 
1973 Kawasaki motorcycle which he owned and was 
operating was in collision with a 1973 Dodge auto- 
mobile owned by Dorothy L. Cowell and being op- 
erated by Jeannine G. Harvey. There was no lia- 
bility insurance on the 1973 Dodge automobile at the 
time of the accident and Jeannine G. Harvey was an 
uninsured motorist. 

The plaintiff appeals from an order sustaining a 
general demurrer of the defendant insurance com- 
pany and dismissing the action as to that defendant. 

With respect to the claim under the medical ex- 
pense coverage, the policy provided coverage to the 
named insured or a relative ‘‘while occupying the 
owned automobile.’’ Since the accident occurred 
while the plaintiff was occupying an owned vehicle 
which was not ‘‘the owned automobile’’ described in 
the policy, the medical expense coverage was not 
applicable. The plaintiff does not contend otherwise 
in this court. 

With respect to the uninsured motorist coverage, 
the policy contained the following exclusion: ‘Ex- 
clusions This policy does not apply: * * * Under the 
Uninsured Motorists Coverage, (q) to bodily injury 
to an insured while occupying a highway vehicle 
(other than an insured automobile) owned by the 
named insured or by any person resident in the 
same household who is related to the named insured 
by blood, marriage or adoption, or through DEMIE 
struck by such a vehicle; * * *.’’ 

In Shipley v. American Standard Ins. Co., 183 Neb. 
109, 158 N. W. 2d 238, the plaintiff was operating an 
uninsured motorcycle when he was injured in a colli- 
sion with another motorcycle operated by an unin- 
sured motorist. We held that the plaintiff could not 
recover under the uninsured motorist coverage of a 
policy which insured a Chevrolet automobile owned 
by the plaintiff and excluded coverage for ‘‘bodily 
injury to an insured while occupying an automobile 
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(other than an insured automobile) owned by the 
named insured * * *.’’ We said: ‘‘An uninsured mo- 
torist endorsement should be interpreted in light of 
statutory requirements concerning victims of negli- 
gent and financially irresponsible motorists. ‘The 
uninsured motorist on the highway is a real risk.’ 
Stephens v. Allied Mut. Ins. Co., 182 Neb. 562, 156 N. 
W. 2d 133. An overriding public policy of protecting 
an owner-operator who inexcusably has no applica- 
ble bodily injury liability coverage is not presently 
discernible. 

‘“‘An insurance contract should be interpreted in 
accordance with reasonable expectations of the in- 
sured at the time of the contract. See Stephens v. 
Allied Mut. Ins. Co., supra. Plaintiff does not assert 
that he had bodily injury liability coverage applica- 
ble to his motorcycle under any contract. He might 
expect the uninsured motorist endorsement to cover 
loss while he was operating his motorcycle, but such 
expectations are unreasonable.’’ 

The plaintiff urges us to overrule the Shipley case 
and find that the exclusion is invalid as contrary to 
public policy as expressed in section 60-509.01, R. R. 
S. 1943. <A substantial number of jurisdictions now 
hold such an exclusion is invalid. See the cases col- 
lected in Widiss, A Guide to Uninsured Motorist Cov- 
erage, § 2.9, p. 28, and Note, Insurance: Validity of 
the Owned-but-Uninsured Motor Vehicle Exclusion 
Under the Uninsured Motorist Act, 28 Okla. L. Rev. 
894. These cases proceed, generally, on the theory 
that the statute is designed to protect persons, not 
vehicles, and the exclusion violates this purpose. 

The statute, of course, relates to automobile lia- 
bility insurance policies. It requires that uninsured 
motorist coverage be included in any such policy de- 
livered or issued for delivery in this state unless re- 
jected by the insured. The purpose of the coverage 
is to protect the insured from uninsured motorists, 
motorists who do not have liability insurance on 
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their vehicle. It is difficult to find a policy in the 
statute to protect one uninsured motorist from an- 
other uninsured motorist. This is what the Shipley 
case referred to when it stated: ‘‘An overriding 
public policy of protecting an owner-operator who 
inexcusably has no applicable bodily injury liability 
coverage is not presently discernible.”’ 

In Holcomb v. Farmers Ins. Exchange, 254 Ark. 
514, 495 S. W. 2d 155, the court stated: ‘‘It is a mat- 
ter of common knowledge that in most automobile 
use related injuries two automobiles and drivers are 
involved. Under the broad coverage insisted on by 
the appellants, by the purchase of single coverage 
on one automobile an owner could protect himself 
and his entire family against financial loss caused 
by uninsured motorists while each of them are them- 
selves driving uninsured and uninsurable automo- 
biles. We are of the opinion such was not the intent 
of the Legislature in the enactment of § 66-4003.”’ 

The Shipley case is controlling and the judgment 
must be affirmed. 

AFFIRMED. 

Wuite, J., dissenting. 

I believe Shipley v. American Standard Ins. Co., 
183 Neb. 109, 158 N. W. 2d 238, was wrongly decided. 
We should not hesitate to reexamine our conclusions 
when the reasons to do so are persuasive. The ma- 
jority has shown in its own opinion that their conclu- 
sion is supported by an ever-lessening number of 
states and that any number of states once holding 
with Nebraska have reexamined their position and 
reversed themselves as we should do. 

McCown, J., joins in this dissent. 
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DoMINIc FARRO, APPELLANT, V. CRAIG W. RuBoTrom, 
Wayne L. BEITEL, THE STATE OF NEBRASKA, 
AND SUE COFFEE, APPELLEES. 


274.N. W. 2d 149 
Filed January 17, 1979. No. 41795. 


1. Summary Judgments. The moving party is not entitled to sum- 
mary judgment except where there exists no genuine issue as to 
any material fact and where under the facts he is entitled to judg- 
ment as a matter of law. 

Summary judgment is an extreme remedy and should be 
awarded only when the issue is clear beyond all doubt. Any rea- 
sonable doubt touching the existence of a material issue of fact 
must be resolved against the moving party. 
Upon a motion for summary judgment the court examines 
the evidence, not to decide any issue of fact, but to discover if any 
real issue of fact exists. In this respect the court should take that 
view of the evidence most favorable to the party against whom the 
motion is directed, giving to that party the benefit of all favorable 
inferences which may reasonably be drawn from the evidence. If, 
when so viewed, reasonable men might reach different conclusions, 
the motion should be denied and the case tried on its merits. 


Appeal from the District Court for Morrill County: 
ALFRED J. Kortum, Judge. Affirmed. 


Roger C. Lott, for appellant. 
Russell E. Lovell, for appellee Coffee. 


Heard before Spencer, C. J., Pro Tem., BosLaucu, 
McCown, CLINTON, BRoDKEY, and Wuitr, JJ., and 
Kuns, Retired District Judge. 


SPENCER, C. J., Pro Tem. 

This is an action to recover damages for personal 
injuries sustained by Dominic Farro, plaintiff, when 
he was struck by a vehicle operated by Craig W. Ru- 
bottom and owned by Wayne L. Beitel, his employer. 
Sue Coffee was the operator of a vehicle which had 
stopped in front of the Rubottom vehicle immediate- 
ly before the accident. The District Court sustained 
Coffee’s motion for summary judgment after re- 
viewing the depositions and interrogatories, and dis- 
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missed the action against her. Plaintiff prosecutes 
this appeal from that dismissal. We affirm. 

At the time of the accident, Farro was working as 
a flagman for the State of Nebraska Department of 
Roads. He was at the east end of a resurfacing proj- 
ect on State Highway No. 2 in Box Butte County, Ne- 
braska. The construction area was about 9 miles in 
length from the west edge to the east edge. 

When defendant Coffee entered the construction 
project a flagman gave her a signal ring with flag 
attached. This ring indicated she was the last car 
from the west through the project. When Coffee 
was partly through the construction area she saw a 
yellowish-red International pickup approaching 
from her right on a side road. This truck turned 
onto State Highway No. 2 in front of her, proceeding 
east at a speed she estimates to be 10 to 15 miles per 
hour. She followed the truck for a time and then 
passed it at a speed between 25 and 30 miles per 
hour. 

Rubottom, the driver of the pickup, testified he 
stopped before entering the highway from a graveled 
road. He did not see any traffic or signs of road 
construction. The Coffee vehicle came up behind 
him very quickly after he had traveled one-half to 
three-quarters of a mile. He estimates his speed at 
this time at 40 miles per hour. The Coffee vehicle 
passed him, going about 60 miles per hour. Shortly 
after being passed he noticed some ‘‘Men Working”’ 
signs along the side of the road. At this time he 
could not yet see any construction equipment, and 
the Coffee vehicle had disappeared from his view 
over a hill or around a curve. When he next saw the 
Coffee automobile its brake lights were on and it 
was slowly approaching the plaintiff. He was less 
than a quarter of a mile away at that time. When 
he saw the car, he let up on the gas. Before letting 
up on the gas, he was still traveling at 40 miles per 
hour. 
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Rubottom saw plaintiff standing next to the Coffee 
vehicle, near the middle of the road. Plaintiff was 
facing south toward the car. A truck belonging to 
the State was parked off the road to the south of 
Coffee’s car. He saw Coffee hand the ring or flag to 
the plaintiff. At some point he attempted to apply 
the brakes on the truck, but the pedal went all the 
way to the floor. There was no brake pressure. He 
pumped the brake pedal. As he turned to the north 
to avoid hitting the car, plaintiff also stepped to the 
north, backing away from the car. He did not think 
plaintiff saw him until immediately before impact. 
He hit plaintiff with the front of the truck, near its 
center. After hitting plaintiff, he drove off the north 
edge of the road. Plaintiff was carried for a dis- 
tance on the front of the truck until Rubottom jerked 
the truck back onto the road so plaintiff would not 
fall underneath it. He stopped the truck after travel- 
ing 50 to 100 feet on the road. 

Following the accident a state patrolman tested 
the brakes and told Rubottom he could not drive the 
truck. The patrolman issued a ticket for tailgating 
or following too closely, to which Rubottom pled 
guilty. After the accident Rubottom parked the 
pickup on a nearby farm. He could not recall 
whether he had any trouble with the brakes while 
parking it. He testified he had not had any trouble 
with the brakes prior to the date of the accident. 

Beitel, his employer and owner of the truck, testi- 
fied he inspected the truck sometime after the acci- 
dent and it had brakes. The truck also passed a 
safety inspection after the accident, with no repairs 
being made to the brakes. Rubottom did not tell 
him either before or after the accident that the 
brakes were defective. 

Coffee testified she could not estimate the number 
of miles she traveled after passing the International 
pickup, but it seemed quite a distance. When she 
reached the eastern edge of the construction area 
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and stopped to give the flag to the flagman, she did 
not know how far the truck was behind her. It had 
to be some distance because she had time to stop her 
car, roll down her left window, and give the flag to 
the flagman. She then drove forward about 3 feet, 
when her car was struck on the left rear bumper by 
the truck. When she stopped her car to give the flag 
to the flagman, she applied her car brakes, which 
were in good working order, so the brake lights were 
visible to anyone behind her. 

Farro was wearing an orange vest and holding a 
sign 2 feet wide. One side said ‘‘Stop;’’ the other 
side said ‘‘Go.”’ Farro testified Sue Coffee came to 
a complete stop and handed him the key ring with 
the flag through the left window of her car. After 
she handed him the key ring she started to go away 
when Farro was struck by the pickup. He was 
asked the following question: ‘‘Now, when you were 
hit, was this girl’s car still where you last remem- 
bered it was, or had it started to go yet?’’ He an- 
swered, ‘‘It was gone.’’ Farro testified the Coffee 
car did not strike him in any way. 

Plaintiff-appellant Farro argues the trial court 
erred in sustaining a motion for summary judgment 
because there were issues of fact to be resolved by 
the jury. The rule applicable herein is: ‘‘The mov- 
ing party is not entitled to summary judgment ex- 
cept where there exists no genuine issue as to any 
material fact and where under the facts he is enti- 
tled to judgment as a matter of law.’’ Clemens 
Mobile Homes, Inc. v. Guerdon Industries, Inc., 199 
Neb. 555, 260 N. W. 2d 310 (1977). 

In Barnes v. Milligan, 196 Neb. 50, 241 N. W. 2d 508 
(1976), we held: ‘‘Summary judgment is an ex- 
treme remedy and should be awarded only when the 
issue is clear beyond all doubt. Any reasonable 
doubt touching the existence of a material issue of 
fact must be resolved against the moving party.”’ 

Upon a motion for summary judgment the court 
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examines the evidence, not to decide any issue of 
fact, but to discover if any real issue of fact exists. 
In this respect the court should take that view of the 
evidence most favorable to the party against whom 
the motion is directed, giving to that party the bene- 
fit of all favorable inferences which may reasonably 
be drawn from the evidence. If, when so viewed, 
reasonable men might reach different conclusions, 
the motion should be denied and the case tried on its 
merits. Or, as we said in Pfeifer v. Pfeifer, 195 Neb. 
369, 238 N. W. 2d 451 (1976): ‘‘The primary purpose 
of the summary judgment statute is to pierce sham 
pleadings and to dispose of, without the necessity 
and expense and delay of trial, those cases where 
there is no genuine claim or defense. Properly used 
it can accomplish that purpose.’’ 

In the present case, there is essentially no factual 
dispute concerning Coffee’s actions and her role in 
the accident. The speed of her car before she 
reached the place of the accident is immaterial. Her 
car had come to a complete stop; her brake lights 
were on; she had handed the flag to the plaintiff; 
and the plaintiff testified her car was gone when he 
was hit by the pickup. 

It seems to be the plaintiff’s theory that because 
the Coffee car passed the pickup after it had come 
onto the highway from a side road, Coffee is guilty of 
negligence which is one of the proximate causes of 
the accident. There is no merit to this contention. 
The vehicle was a yellowish-red International boom- 
equipped truck. It was of a color and type that 
could reasonably be considered construction equip- 
ment. Further, in a construction area as long as 
this one, with intersecting roads, the construction 
crew could reasonably expect additional traffic. 

Sue Coffee had driven a considerable distance af- 
ter she entered the construction project at the west 
edge. She testified she did not remember seeing 
any men or construction equipment on the highway 
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except the flagmen. A considerable portion of the 
area between the west and east boundaries was a 
clear two-lane road showing no characteristics of 
road construction. She could not estimate the num- 
ber of miles between the west boundary and the east 
boundary which showed no sign of construction, but, 
as she remembered, most of the highway was free 
and clear of construction equipment and men until 
she got to the east edge of the area. 

Coffee testified: ‘I entered the construction proj- 
ect from the west side. When I got to Lawn Church 
Corner, I saw a yellowish-red International pickup 
truck approaching from my right. I slowed down, 
and the truck then turned onto the highway directly 
in front of me and proceeded east. I had never seen 
the International pickup truck before. I did not know 
whether it had anything to do with the Highway con- 
struction or not. * * * I cannot estimate the number of 
miles that I traveled after passing the International 
pickup truck, but it seemed quite a distance.”’ 

As we view the record, plaintiff has alleged no ac- 
tionable negligence on the part of Sue Coffee. It was 
daylight. The visibility was good. .Farro was posi- 
tioned so he would see oncoming traffic. Sue Coffee 
did not stop suddenly. The evidence is clear, she 
slowed to a stop. Rubottom corroborated her testi- 
mony that her brake lights were on. Sue Coffee did 
not strike the plaintiff. As a matter of fact, she had 
delivered the flag, and had proceeded on when Ru- 
bottom struck the plaintiff. 

Negligence is never presumed. The record is clear 
beyond all doubt that Sue Coffee cannot be charged 
with any negligence which could be said to have con- 
tributed to the plaintiff’s injuries. In fact, there is no 
showing of any negligence on Coffee. The motion for 
summary judgment was properly sustained. 

The judgment dismissing the action as to Sue 
Coffee is affirmed. 

AFFIRMED. 


126 NEBRASKA REPORTS [VoL. 202 


State v. Miles 


STATE OF NEBRASKA, APPELLEE, V. LAWRENCE C. MILEs, 
APPELLANT. 
274. N. W. 2d 153 


Filed January 17, 1979. No. 42107. 


Criminal Law: Post Conviction: Statutes: Hearings. A court may 
properly deny an evidentiary hearing upon a motion to vacate a 
conviction filed under section 29-3001, R. R. S. 1948, upon a de- 
termination after an examination of the files and records of the 
case that the petitioner is entitled to no relief. 

Appeal from the District Court for Otoe County: 

RAYMOND J. CASE, Judge. Affirmed. 


John F.. Steinheider, for appellant. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BRODKEY, and WutTs, JJ., and 
Rist, District Judge. 


BRODEEY, J. 

Defendant, Lawrence C. Miles, has appealed to 
this court from an order of the District Court for 
Otoe County, Nebraska, denying his motion filed 
pursuant to the Nebraska Post Conviction Act to va- 
cate and set aside his conviction for the offense of 
burglary following his plea of guilty to that charge, 
and his subsequent sentence of 5 years imprison- 
ment in the Nebraska Penal and Correctional Com- 
plex. Defendant was arrested and charged with 
that crime on April 19, 1977, and on that same day 
waived preliminary hearing and court-appointed 
counsel in the county court of Otoe County, and was 
bound over to District Court. He was arraigned on 
April 20, 1977, and pled guilty to the charge, follow- 
ing extensive and thorough questioning by the court. 
The defendant was not represented by counsel, ei- 
ther private or court-appointed, at his arraignment 
nor at his subsequent sentencing on May 6, 1977, al- 
though it is clear from the record that the court, as 
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will hereafter be made apparent, repeatedly in- 
formed him as to his right to counsel and inquired 
whether he wished a court-appointed attorney, which 
defendant refused. However, on May 6, 1977, im- 
mediately following defendant’s sentencing, the 
court did appoint counsel for him. 

Thereafter, defendant and his counsel appealed to 
this court in Case No. 41483, alleging that the trial 
court erred in not appointing counsel to represent 
defendant at all critical stages of the criminal pro- 
ceedings, that defendant did not knowingly and intel- 
ligently waive his right to counsel, and did not know- 
ingly and intelligently plead to the charges against 
him. Also included in his assignments of error was 
the claim that the court erred in not determining 
that defendant’s intoxication was to such a degree 
that it could be a defense to the crime of burglary, 
and also that the sentence imposed upon the defend- 
ant was excessive. Thereafter, on November 17, 
1977, this court sustained a motion for summary af- 
firmance filed by the State of Nebraska pursuant to 
Rule 20-A(2) of the Revised Rules of the Supreme 
Court, 1977, because of defendant’s failure to file a 
motion for new trial within 10 days after the verdict 
was rendered as required by section 29-2103, R. R. 8. 
1943. 

On March 1, 1978, the defendant, acting pro se, 
filed his motion to vacate and set aside his convic- 
tion and sentence under the Nebraska Post Convic- 
tion Act, alleging that he was denied his right to 
counsel at critical stages of the proceedings against 
him, and that he did not knowingly and intelligently 
waive his right to counsel. On March 14, 1978, the 
District Court appointed the same counsel who rep- 
resented defendant in his prior appeal to this court 
to represent defendant in the post conviction pro- 
ceeding. On March 17, 1978, the court, after reciting 
that it had examined the record, denied an evi- 
dentiary hearing and scheduled the matter for argu- 
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ment to the court on April 7, 1978. On that date, 
counsel for both parties appeared and argued the 
motion to vacate the sentence, at which time the 
court received in evidence certain exhibits and the 
bill of exceptions, and took the matter under advise- 
ment. Thereafter, on April 11, 1978, the court en- 
tered an order overruling defendant’s post convic- 
tion motion to vacate the sentence, and defendant 
thereafter perfected his appeal from that order to 
this court. 

In his brief on appeal in this court, counsel for de- 
fendant alleges as assignment of error: ‘‘The Dis- 
trict Court committed reversible error in denying 
the defendant’s motion for post conviction relief and 
in failing to vacate and set aside the judgment of his 
conviction and sentence and grant him a new trial.’’ 
Although it is readily apparent the above assign- 
ment of error is couched in very general terms, it is 
clear from a reading of defendant’s brief that the 
specific matters about which he complains involve 
the failure of the trial court to grant an evidentiary 
hearing on defendant’s motion to vacate his sen- 
tence; insufficient time elapsed between defendant’s 
appearance in county court on April 19, 1977, and his 
arraignment in District Court on April 20, 1977, 
which defendant claims is in violation of Standard 
1.3(b) of the American Bar Association Project on 
Minimum Standards for Criminal Justice, Standards 
Relating to Pleas of Guilty (1968); defendant’s ar- 
raignment was deficient in that he was not advised 
that as an indigent he had a right to counsel at no 
expense to himself; and his right to counsel was 
never adequately explained to or waived by him nor 
was his possible defense of intoxication adequately 
pursued by the court. In his brief defendant argues: 
‘‘This record does not show a man who was aware of 
the right to court appointed counsel. This record 
does not show a man aware of possible defense to a 
given crime. This record shows a man deprived of 
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a very basic Constitutional and statutory right, that 
of right to counsel, even if indigent.’’ However, de- 
fendant also states in his brief: ‘‘The court at ar- 
raignment, took some pains to completely and thor- 
oughly explain all of the defendant’s rights to him, 
except the right to counsel and court appointed coun- 
sel if it were determined he were an indigent.’’ The 
law is well established in this state that a court may 
properly deny an evidentiary hearing upon a motion 
to vacate a conviction filed under section 29-3001, R. 
R. S. 1948, upon a determination after an examina- 
tion of the files and records of the case that the peti- 
tioner is entitled to no relief. State v. Fincher, 189 
Neb. 746, 204 N. W. 2d 927 (1973); State v. LaPlante, 
185 Neb. 816, 179 N. W. 2d 110 (1970); State v. Pil- 
grim, 184 Neb. 457, 168 N. W. 2d 368 (1969). The rec- 
ord is clear that the trial court, before denying an 
evidentiary hearing, did examine the records of the 
case, and had before it the verbatim record of de- 
fendant’s arraignment and sentencing. Whether the 
trial court was correct in denying the defendant an 
evidentiary hearing on his motion clearly turns upon 
the validity of defendant’s plea of guilty to the 
charge of robbery, and the sufficiency of the ar- 
raignment of the defendant. As previously stated, 
defendant concedes that the court at the arraign- 
ment took pains to completely and thoroughly ex- 
plain all the defendant’s rights to him, ‘‘except the 
right to counsel and court appointed counsel if it 
were determined that he were an indigent.’’ 

We have before us the official record of the ar- 
raignment of the defendant, and rather than para- 
phrase the contents of that arraignment, we deem it 
advisable to set forth herein, verbatim, the response 
to those questions, particularly with reference to de- 
fendant’s right to and offer of appointment of coun- 
sel: ‘““EXAMINATION BY THE COURT: Q- Now 
Mr. Miles, there’s been an information filed here 
this morning which charges you with the criminal 
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offense of burglary. Are you familiar with that? 
A- Yes, your Honor, Iam. Q- Now the other mat- 
ters in the file indicate that a complaint was filed in 
the county court on the 19th day of April, so that 
would have been yesterday. The complaint was 
filed there and the record indicates that you waived 
your right to have an attorney represent you and to 
a preliminary hearing. Is this correct as to what 
happened in that court? A- Yes, it is, your Honor. 
* * * Q- And what I want to get to here, do you un- 
derstand that you have the right to have an attorney 
represent you not only in this proceeding, but at all 
stages of the proceeding? A- Yes, sir, I understand 
that. Q- Can you procure an attorney through your 
own means? A- No. Sir. Q- Would you like to 
have a court-appointed attorney? A- No, sir, I 
wouldn’t. * * * Q- Well I doubt that even an attor- 
ney would come into court where he’s charged with 
a felony and waive his rights to counsel. Now I 
want you to fully understand that this is a serious 
matter. A- Yes, sir, I understand. Q- And al- 
though you can waive your rights, it’s --- A- That’s 
what I’d like to do. Q- It’s certainly not something 
that I would like to advise. A- Well I’d just like to 
waive it and get it over with if I could. ** * Q- And 
is it your desire to waive all of these rights we have 
been discussing and you do so freely and volun- 
tarily? A- Yes, sir, it is. Q- You don’t feel that 
you want to talk to an attorney in this matter? A- 
No, sir. Q- Ill be glad to see that you have an op- 
portunity to do so. A- No, sir, I just put myself on 
the mercy of the Court. * * * Q- Well I’m sure that if 
you had talked to any attorney about this, that he 
would immediately question whether you had — 
whether you were sufficiently intoxicated to be able 
to form a required intent to commit this crime. 
A- Yes, sir. I knew what Iwas doing. I just drank 
enough that I didn’t care really. I just want to get it 
over with. * * * Q- Well I would feel that from 
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what you’ve told me that there is a factual basis for 
the filing of the information here and for the entry of 
your plea. And I would like you to be fully aware of 
course that you may have a defense to this. But you 
say that you knew what you were doing? A- I don’t 
think I’d have a defense at all because I knew what I 
was doing. Q- You still want to plead guilty; is that 
correct? A- Yes, sir, that’s right. Q- All right. 
The Court at this time will accept your plea and you 
will stand convicted in this court of the offense of 
burglary. I will further make findings at this time 
that you understand your rights and you freely and 
voluntarily waive them, that you are acting volun- 
tarily and that you understand the consequences of 
this plea and the plea is made intelligently, volun- 
tarily and knowingly. Do you have any reason to 
disagree with any of those findings? A- No, sir, I 
don’t. Q- And you don’t want an attorney at this 
stage? A- No, sir.’’ 

It seems clear from the above record that the 
court did everything in its power, short of actually 
insisting, to see that the defendant was represented 
by counsel, and that the court was willing to appoint 
counsel for him. Nevertheless, defendant argues 
that, as an indigent, he should have been informed 
that he had the right to counsel ‘‘at no expense to 
himself.’’ This claim was made and rejected by the 
court in State v. Brevet, 180 Neb. 616, 144 N. W. 2d 
210 (1966). Defendant concedes that the court did 
ask him: ‘Can you procure an attorney through 
your own means,”’ and: ‘‘Would you like to have a 
court appointed attorney.”’ Although not explicitly 
so stating, the inference is clear from the above two 
questions that if the court appointed an attorney it 
would be at no expense to the defendant. Moreover 
the record is clear that the defendant was no 
stranger to criminal proceedings. This was made 
abundantly clear by the comments of the judge 
when he sentenced the defendant on May 6, 1977: 
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‘“‘The record that’s presented to me is almost in 
reams in so far as your previous conduct is con- 
cerned, Mr. Miles. This indicates that you were 
confined in the Kansas State Penitentiary for five to 
ten years for second degree burglary and larceny, 
this was in 1968. 1966, one to three years sentence 
for the offense of a felonious assault with intent to do 
great bodily injury, and this was in the Nebraska 
Penal and Correctional Complex. You served a pe- 
riod of time in the Colorado State Penitentiary in 
1964, three to four years sentence for the offense of 
larceny. And in 1958, five years sentence for the of- 
fense of giving a check with intent to defraud mort- 
gage property. Parole violation followed by four 
years for sodomy and fondling a minor child. 1950, 
two years in Louisiana Penitentiary for two concur- 
rent thefts of equipment and power saws. And 1950 
subsequently that same place of confinement, you 
were sentenced to an additional six months for sim- 
ple escape. 1945, conviction in the armed forces, 
sentenced to three years in military custody. And I 
have more information here of a more recent period. 
I believe you were just released last summer from 
the Nebraska Penal and Correctional Complex; is 
that so? MR. MILES: Yes, sir, July 22nd. THE 
COURT: It shows 5/6/74, breaking and entering 
two to four years, Lincoln, Nebraska. * * *.’’ The 
1974 conviction, last mentioned, was appealed to this 
court in State v. Miles, 194 Neb. 128, 230 N. W. 2d 227 
(1975), case No. 39941. We take judicial notice of the 
records of this court and an examination of the tran- 
script in case No. 39941 reveals that the defendant 
had not only one, but two court-appointed counsel at 
various times, and that on December 23, 1974, the de- 
fendant in that case, Lawrence Miles, acting pro se, 
filed a motion for counsel as follows: ‘‘Comes now 
the above named defendant, Lawrence Miles, here- 
by moves this court for appointment of counsel on 
appeal to the Nebraska Supreme Court, pursuant to 
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Nebraska Statute 29-3004, and that compensation be 
fixed as provided in Nebraska Statute 29-1803.03.”’ 
The foregoing motion was accompanied by an affi- 
davit of poverty signed by Lawrence Miles in which 
he states upon oath that he is the defendant in the 
motion to vacate and that due to his poverty he is 
unable to retain legal counsel or pay the costs of the 
proceedings. ‘The above record clearly belies de- 
fendant’s contention that he did not know that he 
could obtain court-appointed counsel at no expense 
to himself. 

We now comment briefly on other matters raised 
by defendant in his brief on appeal. Defendant con- 
tends that he should not have been permitted to 
plead guilty at this arraignment, which was the day 
following his arrest and waiver in county court. He 
cites in support thereof section 1.3(b) of the Ameri- 
can Bar Association Standards Relating to Pleas of 
Guilty, which provides that a defendant without 
counsel should not be called upon to plead to a 
serious offense until a reasonable time, set by rule 
or statute, following the date he was held to answer. 
We note first of all that no issue to that effect was 
raised in his motion to vacate sentence, his only 
complaint being that counsel was not appointed for 
him. Secondly, the only statute in this state, with 
reference to the lapse of any time before defendant 
is called upon to plead, is section 29-1802, R. R. 8S. 
1948, which requires that a copy of the information 
be served upon the accused at least 1 day before the 
arraignment. Defendant was advised of his right 
and waived it, which is frequently done by defend- 
ants in this state. Finally, and most important, sec- 
tion 29-3001, R. R. S. 1943, of the Nebraska Post Con- 
viction Act, provides for post conviction relief only 
when the judgment is void or voidable under the 
state or federal Constitution. See State v. Miles, su- 
pra. Although it is true that we have adopted the 
American Bar Association Standards Relating to 
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Pleas of Guilty in State v. Turner, 186 Neb. 424, 183 
N. W. 2d 763 (1971), and have stated that those stand- 
ards should be the minimum procedure in the taking 
of such pleas, we have never stated that those stand- 
ards, particularly section 1.3(b) with reference to a 
delay in pleading, involve constitutional rights. 
Even assuming, without deciding, that it involved a 
constitutional right of equal dimension with the right 
to representation by counsel, or the right to trial by 
jury, or the right against self-incrimination, or the 
right of confrontation of adverse witnesses — all of 
which it is clear may be knowingly and intelligently 
waived — we hold such right would be subject to 
voluntary waiver. In this case defendant was in- 
formed that he was entitled to have the information 
served upon him at least 24 hours before arraign- 
ment, and he waived that right. 

In reference to defendant’s contention with regard 
to the possible defense of intoxication, the court 
brought this to the attention of the defendant at the 
arraignment clearly and unmistakably, and pointed 
out that an attorney might raise the question of 
whether he had the necessary intent to commit the 
crime. The defendant replied he had known what he 
was doing, that he had just drunk enough he really 
didn’t care and he did not want to consult an attor- 
ney. A review of the record in this case clearly re- 
veals that no error of constitutional dimensions war- 
ranting the setting aside of defendant’s conviction 
and sentence occurred, and the order denying de- 
fendant’s motion for post conviction relief must be 
affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. DANIEL EF). CURNYN, 
APPELLANT. 
274 N. W. 2d 157 


Filed January 17, 1979. No. 42123. 


1. Criminal Law: Guilty Pleas. The standard for accepting a guilty 
plea is whether the plea represents a voluntary and intelligent 
choice among the alternative courses of action open to the defend- 
ant. 

. Before accepting a guilty plea a judge should suf- 
ficiently examine the defendant to determine whether he under- 
stands the nature of the charge, the possible penalty, and the effect 
of his plea. 

3. Criminal Law: Constitutional Law: Guilty Pleas. The constitu- 
tional requirement for acceptance of a guilty plea is that the plea 
be voluntary and intelligent. 


Appeal from the District Court for Douglas Coun- 
ty: JouNn T. Grant, Judge. Remanded with direc- 
tions. 


Daniel E. Curnyn, pro se. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BosLaucy, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
BuveE, District Judge. 


BRODKEY, J. 

The defendant, Daniel E. Curnyn, in an informa- 
tion filed on February 10, 1976, was charged with the 
burglary of a dwelling located at 5209 Western Ave- 
nue, in the city of Omaha, in Douglas County, Ne- 
braska. Counsel from the public defender’s office 
was appointed to represent the defendant. On Feb- 
ruary 19, 1976, the defendant, together with his coun- 
sel, appeared for arraignment and entered a plea of 
not guilty to the charge. Thereafter, on April 15, 
1976, pursuant to a plea bargain arranged with the 
county attorney’s office, the defendant and his coun- 
sel appeared before the Honorable John T. Grant, 
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District Judge. Defendant requested and was grant- 
ed permission to withdraw his prior plea of not 
guilty. At that time, he was rearraigned on the bur- 
glary charge, and entered a plea of guilty. His ar- 
raignment at that time was full and complete, and 
defendant does not challenge the sufficiency of the 
arraignment, with one exception. It appears from 
the record that at the arraignment on April 15, 1976, 
the court did not specifically inform the defendant of 
the statutory penalties applicable to the offense of 
burglary. In any event, the record reveals the de- 
fendant appeared before the court for sentencing on 
July 19, 1976, at which time the court inquired 
whether either the defendant or his counsel had any- 
thing to say why sentence should not be passed 
against the defendant or anything to say with ref- 
erence to the nature of the sentence. The record 
also reveals the defendant then addressed the court 
personally, following which the court sentenced the 
defendant to imprisonment in the Nebraska Penal 
and Correctional Complex for a period of 5 years. 
At the sentencing, neither defendant nor his attorney 
made any mention of or objected to the failure by 
the court to inform the defendant of the penalties for 
burglary at the time he was arraigned. 

Thereafter, defendant-appellant perfected his ap- 
peal to this court, case No. 40995, alleging in his 
brief: ‘‘The District Court committed reversible 
error when in arraigning the defendant at the time 
of the acceptance of the defendant’s plea of guilty, 
the Court, failed to advise the defendant of the stat- 
utory penalty for the charge of burglary.’’ We did 
not, however, reach the merits of the issue pre- 
sented in that appeal, for the reason that on May 2, 
1977, pursuant to a motion filed by the State of Ne- 
braska for summary affirmance under Rule 20-A of 
the rules of this court, we sustained the motion of the 
State because of the failure of the defendant to file a 
motion for a new trial within 10 days after the ver- 
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dict was rendered. See section 29-2103, R. R. S. 1943, 
and State v. Price, 198 Neb. 229, 252 N. W. 2d 165 
(1977). It appears that nothing further was done in 
this case until March 22, 1978, at which time the de- 
fendant filed a motion to vacate and set aside the 
judgment and sentence pursuant to the provisions of 
the Nebraska Post Conviction Act, alleging there 
had been a denial and infringement of his rights so 
as to render the judgment and sentence void or void- 
able under the Nebraska Constitution and United 
States Constitution because the court failed to advise 
him of the statutory penalty for the charge of bur- 
glary. Defendant further alleged that: ‘‘* * * no 
reference whatsoever was ever made by the Court 
insofar as would inform him as to the mandatory 
minimum sentence and/or the maximum sentence 
which could be imposed on him as sentence for the 
offense charged; * * *.’’ On April 18, 1978, the court 
entered an order finding, among other things, that 
upon examination of the files and records of the case 
the court concluded the defendant was entitled to no 
relief; and denied defendant’s motion. Defendant 
has now perfected an appeal to this court from that 
order. 

The sole issue in this case is whether the convic- 
tion and sentence of the defendant must be vacated 
and set aside because of the failure of the court, dur- 
ing arraignment, to inform the defendant of the 
range of penalties for the offense of burglary. De- 
fendant argues, in support of his position, that in 
State v. Turner, 186 Neb. 424, 183 N. W. 2d 763 (1971), 
we established the rule that the American Bar As- 
sociation Minimum Standards Relating to Pleas of 
Guilty, adopted in 1968, shall be the minimum stand- 
ards to be applied in this state in accepting pleas of 
guilty, and that section 1.4 of those standards pro- 
vides, among other things, the court should not ac- 
cept a plea of guilty without first addressing the de- 
fendant personally and advising him of the maxi- 
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mum possible sentence and the mandatory mini- 
mum sentence. 

In its brief on appeal, the appellee, the State of Ne- 
braska, sets forth several arguments in support of 
its position that the judgment of the District Court 
should be affirmed. It first contends that the sole is- 
sue raised on this appeal was previously raised and 
summarily affirmed in a prior decision of this court. 
While the issue was raised in the briefs on the appeal 
of this matter, and it is also true that the former 
appeal was later summarily dismissed, as previous- 
ly pointed out, we did not reach the merits of the is- 
sue in that appeal, and the summary affirmance 
was on procedural grounds only. That being so, we 
do not believe we are precluded in this appeal from 
considering the issue on its merits. 

Appellee next contends the trial court did not err 
in accepting and entering judgment on defendant’s 
plea of guilty when the record reflects the plea was 
entered intelligently and voluntarily and when it is 
clear the defendant was aware of the possible penal- 
ties involved as a consequence of his guilty plea. In 
State v. Turner, supra, we stated: ‘‘ ‘The standard 
was and remains whether the plea represents a vol- 
untary and intelligent choice among the alternative 
courses of action open to the defendant.’ ’’ We also 
held in that case, however, that: ‘‘The criteria is 
whether or not the defendant understands the rele- 
vant factors involved in a guilty plea. Before ac- 
cepting a guilty plea a judge is expected to suf- 
ficiently examine the defendant to determine wheth- 
er he understands the nature of the charge, the pos- 
sible penalty, and the effect of his plea.’’ We also 
adopted the Standards Relating to the Pleas of 
Guilty promulgated by the American Bar Associa- 
tion as the minimum procedure in the taking of such 
pleas. The State argues that State v. Painter, 195 
Neb. 183, 237 N. W. 2d 142 (1976) is precedent for de- 
ciding the instant case. In Painter, this court noted 
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that a guilty plea may be accepted even when a trial 
judge fails specifically to advise a defendant, on the 
record, of the potential penalties involved as a con- 
sequence of entering a guilty plea. However, appel- 
lant contends the instant case is distinguishable 
from Painter, as in that case the trial court asked 
the defendant if he was aware of the penalties and 
whether he had discussed them with his attorney, to 
which he answered in the affirmative. Also in 
Painter the defendant’s attorney stated he had in- 
formed his client of the penalties. There is no evi- 
dence of a direct nature in the record to indicate that 
anything similar was done in the instant case, al- 
though the State strenuously argues it may be in- 
ferred from the record that defendant was aware of 
the penalties. We believe this case should be gov- 
erned by the principles announced in State v. Lewis, 
192 Neb. 518, 222 N. W. 2d 815 (1974). In that case we 
stated: ‘‘The practice of advising a defendant who 
is about to enter a plea to a felony of the possible 
penalties on conviction, although not made manda- 
tory by any statute in this state, is one of long stand- 
ing in this jurisdiction and antedates the adoption of 
the standards in State v. Turner, supra. No doubt 
the failure in this case is the result of oversight and 
failure to use a check list. In Boykin v. Alabama, 
395 U. S. 238, 89 S. Ct. 1709, 23 L. Ed. 2d 274, upon 
which the defendant relies, the Supreme Court of the 
United States vacated the judgment of conviction 
and ordered that the defendant be permitted to 
plead again. We do not interpret that case as hold- 
ing that under a record such as we have in this case 
any such procedure is constitutionally required. 
The constitutional requirement is that the plea be 
voluntary and intelligent and the determination of 
that fact be reliably determined. * * * The record 
here supports at least by implication a conclusion 
that the defendant in fact knew the consequences of 
her plea. This implication arises from the fact that 
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she was represented by counsel throughout and had 
adequate consultation with him, and that when she 
was advised of the penalties just before sentencing 
she expressed no surprise, and when asked if she 
had any reason to give why sentence should not be 
imposed, she gave no relevant response. Further, 
at that time her counsel did, in her presence, say 
that no legal reason existed why sentence should not 
be imposed.’’ (Emphasis supplied.). Most of the 
elements, set out above, as justifying an implication 
that defendant knew the consequences of the plea 
are also present in the instant case. 

It appears that, as stated in Lewis, the constitu- 
tional requirement for acceptance of guilty pleas is 
that the plea be voluntary and intelligent and the de- 
termination of that fact be reliably determined. It 
is difficult to conceive how a guilty plea can be vol- 
untary and intelligent unless and until the defendant 
is informed or is made aware of the possible penal- 
ties to which he may be subjected by making such a 
plea. 

Since, in this case, the extent of the defendant’s 
knowledge of the applicable penalties is a matter in 
dispute and cannot be clearly determined from the 
record of this case without indulging in inferences, 
we deem it advisable, without vacating and setting 
aside defendant’s conviction and sentence, to re- 
mand this matter to the trial court with leave to the 
defendant to apply to the trial court to withdraw his 
plea. Should defendant fail to do so within 10 days 
of the issuance of the mandate in this case, then the 
sentence shall be carried into execution. If the de- 
fendant elects to withdraw his plea, the trial court 
shall hold an evidentiary hearing to determine 
whether the defendant was, in fact, aware of the pos- 
sible penalties for the offense of burglary at the time 
he entered his plea. If the court finds he was not 
aware of the penal consequences of the plea, the 
judgment of conviction shall be deemed vacated and 
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he shall be permitted to plead again. If it deter- 
mines the defendant was aware of the penalties and 
consequences of the plea, the judgment and sentence 
shall stand. 

REMANDED WITH DIRECTIONS. 


FRANK R. WEST, APPELLANT, V. THEODORE JANING, 
SHERIFF, DOUGLAS COUNTY, NEBRASKA, APPELLEE. 
274 N. W. 2d 161 


Filed January 17, 1979. No. 42136. 


1. Criminal Law: Extradition: Trial. Whether or not the state de- 
manding extradition has violated the right of a fugitive to a speedy 
trial is a question for the demanding state to determine. 

2. Criminal Law: Extradition: States. It is the obligation of the 
asylum state in extradition proceedings to determine whether the 
requisition charges a crime under the law of the demanding state. 

3. Criminal Law: Statutes: Constitutional Law. An unforeseeable 
judicial enlargement of a criminal statute applied retroactively is 
impermissible under the Fourteenth Amendment to the Constitu- 
tion of the United States. 

4. Criminal Law: Extradition: States: Comity. In an extradition 
proceeding, where an examination of prior judicial precedent of the 
demanding state makes it at least doubtful that the demanding 
state is attempting to retroactively apply a judicial enlargement of 
criminal statutes, the asylum state ought, as a matter of comity, to 
refrain from determining the issue in analogy to the principle that 
the constitutionality of the statutes of a sister state defining a 
crime should be tested in the sister state. 


Appeal from the District Court for Douglas Coun- 
ty: Joun E. Cuiark, Judge. Affirmed. 


James P. Linn and B. J. Rothbaum, Jr., of Linn, 
Helms, Kirk & Burkett, David S. Lathrop of 
Lathrop, Albracht & Swenson, and Thomas J. Cahill 
of Nelson & Cahill, for appellant. 


Paul L. Douglas, Attorney General, and Paul W. 
Snyder, for appellee. 


Heard before Srencer, C. J., Pro Tem., BosLauGy, 
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McCown, CLINTON, BRoDKEY, and WHITE, JJ., and 
Buve, District Judge. 


CLINTON, J. 


This is a habeas corpus action commenced in the 
District Court for Douglas County against the sheriff 
of that county. The action is in resistance to a war- 
rant of extradition issued by the Governor of the 
State of Nebraska upon a requisition by the Gover- 
nor of Iowa. The requisition is based upon an Iowa 
grand jury indictment charging the petitioner West 
with obtaining property under false pretenses. Af- 
ter the introduction of evidence and hearing, the Dis- 
trict Court for Douglas County denied the relief re- 
quested by the petitioner and he appeals to this 
court. 

The petitioner asserts that the District Court com- 
mitted error of constitutional magnitude in denying 
him relief, because the record indisputably estab- 
lishes that the State of Iowa is constitutionally 
barred from trying West and is therefore also 
barred from depriving him of his liberty by extra- 
diting him. The assignment is founded upon the 
three following propositions: (1) The evidence 
shows that, in a previously commenced prosecution 
for the same offenses (later dismissed by the State 
of Iowa without prejudice), the State of Iowa de- 
prived West, over his objection, of his statutory and 
constitutional right to a speedy trial. (2) In the 
pending prosecution the State of Iowa is attempting 
to prosecute him for transactions which were not 
crimes under Iowa law at the time the prosecution 
commenced, and became such only through a retro- 
active interpretation by the Iowa Supreme Court of 
section 713.1, Iowa Code, after an appeal by the state 
from the dismissal of the charges against West by 
the trial court. State v. West, 252 N. W. 2d 457 
(Iowa, 1977). The pending prosecution in Iowa is, 
therefore, in effect a prosecution under an ex post 


VoL. 202] JANUARY TERM, 1979 143 
West v. Janing 


facto law and deprives West of his constitutional 
rights under the Fourteenth Amendment to the Con- 
stitution of the United States. Bouie v. City of Co- 
lumbia, 378 U. 8S. 347, 84 S. Ct. 1697, 12 L. Ed. 2d 894. 
(3) It follows from the foregoing that, since an ex 
post facto law is no law at all, the record shows the 
defendant West has not been ‘‘charged’’ with an of- 
fense within the meaning of Article IV, section 2, of 
the Constitution of the United States and the perti- 
nent provisions of the Uniform Criminal Extradition 
Act of the State of Nebraska. 

We decline to determine the speedy trial issue. In 
Wise v. State, 197 Neb. 831, 251 N. W. 2d 373, we said 
that whether or not the state demanding extradition 
has violated the right of a fugitive to a speedy trial is 
a question for that state to determine. It is pre- 
sumed that the demanding state will recognize any 
well-founded claims of a violation of the petitioner’s 
constitutional rights. 

Since the original draft of this opinion was pre- 
pared, the Supreme Court of the United States has 
- released its opinion in Michigan v. Doran, __ U. S. 
__, 99 S. Ct. 530, 58 L. Ed. 2d 521. That case 
makes it clear that the court of the asylum state has 
no authority under the Constitution of the United 
States to determine such issues. The Supreme 
Court there said: ‘‘Once the governor has granted 
extradition, a court considering release on habeas 
corpus can do no more than decide (a) whether the 
extradition documents on their face are in order; 
(b) whether the petitioner has been charged with a 
crime in the demanding state; (c) whether the peti- 
tioner is the person named in the request for extradi- 
tion; and (d) whether the petitioner is a fugitive. 
These are historic facts readily verifiable. ... We 
hold that once the governor of the asylum state has 
acted on a requisition for extradition based on the 
demanding state’s judicial determination that prob- 
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able cause existed, no further judicial inquiry may 
be had on that issue in the asylum state.”’ 

It is not absolutely clear that the Supreme Court’s 
opinion in Doran precludes this court from consid- 
ering the petitioner’s second contention under the 
facts here. It is clearly our duty to determine 
whether or not the requisition and its attachments 
charge a crime under the laws of the demanding 
state. Austin v. Brumbaugh, 186 Neb. 815, 186 N. W. 
2d 723; State of Kansas v. Holeb, 188 Neb. 319, 196 N. 
W. 2d 387; §§ 29-731, 29-734, 29-738, R. R. S. 1943. See, 
also, State v. Ritter, 74 Wis. 2d 227, 246 N. W. 2d 552; 
Michigan v. Doran, supra. However, whether we 
should do more than merely determine that the in- 
dictment or information charges a crime under the 
statutes of the demanding state is not made certain 
by Doran. We therefore examine West’s allegation 
that the record clearly and conclusively establishes 
that West is not ‘‘charged’’ with a crime under the 
law of the State of Iowa. 

Section 713.1, Iowa Code, for violation of which 
West was indicted, insofar as is pertinent, reads as 
follows: ‘If any person designedly and by false pre- 
tense, or by any privy or false token, and with intent 
to defraud, obtain from another any money, goods, 
or other property, .. . shall be imprisoned... .’’ The 
various informations pled that between certain 
dates: ‘‘The said Frank R. West obtained cattle 
from (a named person) of (a certain town), Iowa, by 
means of false pretenses.’’ Pursuant to Iowa prac- 
tice, bills of particulars were demanded and filed 
which, briefly summarized, allege that West was an 
officer of American Beef Packers (hereinafter ABP) 
which purchased cattle from owners pursuant to 
“grade and yield’ contracts under which no cash 
changed hands at the time of delivery by the seller 
as payment was made after grade and yield had 
been determined. The theory of the prosecution was 
that West knew when the purchases were made that 
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ABP was insolvent and that checks issued by ABP in 
payment for the cattle would not be paid when pre- 
sented; and West made an implied representation at 
the time of purchase that funds were or would be 
available when he knew otherwise. 

The trial judge determined that the information as 
amplified by the bill of particulars did not state 
crimes under Iowa law and dismissed the informa- 
tion before trial. The State of Iowa appealed from 
the dismissal and the Supreme Court of that state re- 
versed and remanded the cause for trial. State v. 
West, supra. In that case, the Iowa Supreme Court 
held that under section 713.1, Iowa Code, a promise 
to perform a future act made with the intent not to 
perform it is sufficient to support a charge of obtain- 
ing property by false pretenses, that a misrepresen- 
tation may be made by words or actions, and that 
failure to disclose a material fact may be a misrep- 
resentation. 

West asserts the opinion of the Iowa Supreme 
Court is a judicial ‘‘expansion’’ of section 713.1, Iowa 
Code, and is contrary to the court’s previous hold- 
ings that a promise to perform an act in the future 
made with an intent not to perform does not consti- 
tute a misrepresentation under section 713.1. It is, 
therefore, he contends, ‘‘an unforeseeable judicial 
enlargement of a criminal statute, applied retro- 
actively,’’ which the Supreme Court of the United 
States has held is impermissible under the Four- 
teenth Amendment to the Constitution of the United 
States. Bouie v. City of Columbia, supra. Bouie 
does stand for the proposition for which it is cited. 
The question to be answered is whether it is suffi- 
ciently clear that the Iowa court did, in State v. 
West, supra, make an unforeseeable judicial enlarge- 
ment of section 713.1, Iowa Code, so that we must 
hold the instruments of extradition do not show West 
is substantially charged with having committed a 
crime under Iowa law. 
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West quotes certain portions of the opinion in State 
v. West, supra, which, read by themselves, would in- 
dicate the Iowa court recognized it was in fact en- 
larging the statute contrary to its prior precedents 
and was not construing the statute for the first time 
with regard to the issues at hand. However, when 
one reads the whole opinion and examines some of 
the precedents therein mentioned, it is at least 
doubtful a retroactive enlargement of the statute 
was being accomplished. On the contrary, it is 
rather clear a determination of a previously unde- 
cided point was being made, and that the situation in 
State v. West, supra, was not covered by prior prece- 
dent, except possibly by assumption or dicta. The 
Iowa court prefaced its review of various prior opin- 
ions by noting: ‘‘[T]he cases failed to base the 
results on the issue discussed here, . . . None of the 
cases hold a charge or conviction of false pretenses 
invalid because of a failure to allege or prove a mis- 
representation of past or existing fact, although the 
premise appears in the text of the opinions.”’ 

Some of the cases reviewed by the Iowa court in 
fact upheld false pretense charges and convictions 
where the only misrepresentation was one of present 
intention. State v. Dowe, 27 Iowa 273 (1869), is such 
a case. There it was contended that the facts pled 
showed a mere false promise and not a ‘‘misrepre- 
sentation.’’ The charge involved the procuring of a 
signature on a receipt by the false pretense of an 
implied promise to pay. The court there said: ‘In 
the case before us, the pretense was the act of com- 
ing, and the averment that defendant had come, to 
pay the money. These, doubtless, implied a prom- 
ise to pay, otherwise they could not have operated 
upon the mind of the party defrauded to induce him 
to make and sign the receipt. The act of the defend- 
ant in coming to the other party, proclaiming his in- 
tention and purpose to pay the money, is readily dis- 
tinguishable from a promise so to do. A pretense 
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may be gathered from the acts and conduct of a 
party.’’ The false representation in that case was 
the undisclosed intention not to pay. 

Another early Iowa case discussed in State v. 
West, supra, is State v. Foxton, 166 Iowa 181, 147 N. 
W. 347 (1914). That case involved a prosecution un- 
der the false pretense charge which grew out of the 
giving of a no-account check. In its discussion of 
Foxton, the Iowa Supreme Court said: ‘‘[T)his 
court found that the representation of a personal 
check implied that defendant had the ability to pay, 
sustaining a false pretenses charge.”’ 

The court also discussed State v. Huckins, 212 
Towa 283, 234 N. W. 554 (1931), in which it was held 
that ‘‘intention or knowledge”’ is a fact regarding 
which one may make a false pretense and ‘‘One’s 
representation that he has actual knowledge may be 
inferred from the circumstances as may the intent.’’ 
In that case the holding was related to the propriety 
of an instruction which in effect took away from the 
jury the determination of whether the defendant 
spoke from a personal knowledge and intended to be 
so understood, or whether, being without personal 
knowledge, he honestly believed the representations 
were true, in which case he would not be guilty 
under Iowa law. 

After discussion of the precedents, the court con- 
cluded that the allegation the ‘‘defendants solicited 
orders for cattle, entered into a contract for the pur- 
chase of the same at a stated price and accepted de- 
livery of them .. . implied the [representation of an] 
intent to pay for the cattle ... when... the allega- 
tions made by the State in the indictments, if 
proven, would justify a jury in concluding the de- 
fendants had no intention to pay for the cattle,’’ and 
remanded the West case for trial on the merits. 

The rationale of Bouie v. City of Columbia, supra, 
is that a retroactive enlargement by judicial inter- 
pretation, contrary to previous precedent, of a stat- 
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ute defining a crime is in effect similar to an ex post 
facto statute because it fails to give fair warning the 
act in question is criminal. It is largely mythical to 
assume that persons who commit crimes consult the 
criminal code before acting, but if in this case it had 
been done and prior judicial precedents considered, 
the accused should have been warned the act of pur- 
chasing cattle and impliedly representing that pay- 
ment was to be made while intending not to pay, 
might constitute a crime. As we read the Iowa 
precedents discussed, it is doubtful the interpreta- 
tion of section 713.1, Iowa Code, in State v. West, su- 
pra, did constitute a departure from prior precedent. 
We believe, therefore, as a matter of policy, we 
ought not to determine the constitutional issue. 

The question before us is analogous to that which 
is present when a contention is made that the statute 
of the demanding state which defines the crime is 
unconstitutional. Unless in such cases the statute 
has been found unconstitutional by either the court 
of last resort of the demanding state or the Supreme 
Court of the United States, the asylum state should 
not assume the determination of constitutionality. In 
Denton v. Cronin, 187 Colo. 247, 529 P. 2d 644, the Su- 
preme Court of Colorado held the accused could not 
avoid extradition to a sister state on the ground the 
law of that state was unconstitutional; comity re- 
quired the accused to test the constitutionality of the 
statutes of the sister state in the courts of that state 
and, if unsuccessful there, then in the appropriate 
federal courts. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. WILLIAM WHITNEY, 
APPELLANT. 
274 N. W. 2d 165 


Filed January 17, 1979. No. 42166. 


Criminal Law: Evidence: Proof. The test of the sufficiency of cir- 
cumstantial evidence in a criminal prosecution is whether the facts 
and circumstances tending to connect the accused with the crime 
charged are of such a conclusive nature as to exclude to a moral 
certainty every rational hypothesis except that of guilt. 


Appeal from the District Court for Lancaster 
County: WuiuiAm C. Hastines, Judge. Affirmed. 


T. Clement Gaughan, Lancaster County Public De- 
fender, and George R. Sornberger, for appellant. 


Paul L. Douglas, Attorney General, and Melvin K. 
Kammerlohr, for appellee. 


Heard before SPENceER, C. J., Pro Tem., BosLauGu, 
McCown, CLinton, BRODKEY, and Wuitr, JJ., and 
BuugE, District Judge. 


WHITE, J. 

The defendant was convicted of the offense of bur- 
glary of the Thomsen Music store, 2641 No. 48th 
Street, Lincoln, Nebraska. Defendant appeals. The 
defendant assigns one error in this court, i.e., the 
verdict is not sustained by sufficient evidence and is 
contrary to law. We affirm. 

“The test of the sufficiency of circumstantial evi- 
dence in a criminal prosecution is whether the facts 
and circumstances tending to connect the accused 
with the crime charged are of such a conclusive na- 
ture as to exclude to a moral certainty every ra- 
tional hypothesis except that of guilt.’’ State v. 
Journey, 201 Neb. 607, 271 N. W. 2d 320. 

The defendant was identified by the manager of 
the Thomsen Music store as having been in his store 
on January 26, 1978, for approximately 1 hour with a 
companion, Mark Trautner. The two parties were 
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playing a Gibson Standard guitar and a Ricken- 
backer stereo electric bass guitar. A hold was 
placed on the guitars indicating they were not for 
sale because the defendant and his companion indi- 
cated they would be back for them. 

Shortly before 6 a.m., on January 27, 1978, Ser- 
geant Larsen of the Lincoln Police Department was 
driving his cruiser northbound on 48th Street ap- 
proaching St. Paul Street when he observed a man 
running in an easterly direction along the sidewalk 
area on the south side of St. Paul Street in the cross- 
walk on No. 48th Street carrying a guitar in each 
hand. The intersection of St. Paul and 48th Streets 
is less than 1 block from Thomsen Music store. One 
of the guitars was dark colored and the second gui- 
tar was lighter. The light was sufficient for him to 
identify the tags attached to the guitars. The person 
was observed by Sergeant Larsen to be wearing a 
green hooded parka with the hood up and the strings 
closed around the hood and blue jeans. Sergeant 
Larsen followed the suspect for a time. He ob- 
served the suspect climb a fence and then later ob- 
served two guitars, one approximately 75 feet from 
the fence and one in a driveway nearby. When the 
officer observed the suspect climbing the fence, he 
drove his automobile to the alley which runs oppo- 
site the direction in which the suspect was traveling, 
did not observe him, and returned to the fence. Ser- 
geant Larsen observed tracks, which appeared to be 
those of a hiking boot and a sole of a type charac- 
terized as a ‘‘waffle stomper,’’ at the residence at 
2621 No. 49th Street. He also observed a door ajar. 
As he approached the residence, two persons came 
out the door, one identified as a Joe Holm who is a 
resident at the address and the other, defendant Wil- 
liam Whitney. The defendant was arrested at that 
time. He was then wearing a green hooded parka 
with the hood drawn tightly over his head, blue 
jeans, and hiking boots, which were later examined 
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and found to be a type known as a ‘‘waffle stomper.’’ 
The witness Joe Holm testified that he was in bed in 
his bedroom at his parents’ home at the above ad- 
dress, that he was awake, and that a man entered 
through his bedroom into another room. He fol- 
lowed the man, later identified as the defendant, into 
yet another room and found him in a closet. In re- 
sponse to the question: ‘‘What are you doing in my 
closet?’’ the defendant responded: ‘‘Where are the 
police?’’ The witness said he had not seen nor was 
he acquainted with the defendant prior to this meet- 
ing. The witness urged the defendant to leave. It 
was as he was leaving through the outside back door 
that the defendant was met by Sergeant Larsen and 
was arrested. The defendant does not dispute that 
there was a burglary at the Thomsen Music store. 
The guitars were identified by the manager as hav- 
ing been in inventory and, indeed, as having been 
played by the defendant and a companion on the day 
previous. The entry was conclusively shown to be 
by force, a chunk of cement having been thrown 
through a reinforced plate glass door. The tracks 
found, both near the fence at the home residence and 
at the rear door of the Thomsen Music store, were 
shown to match the tread on the boots of the defend- 
ant. All prints were measured against the defend- 
ant’s boots and found to be of the same size. Under 
the test for circumstantial evidence, there is no 
rational hypothesis other than the guilt of the de- 
fendant. 

The judgment of the trial court was correct and is 
hereby affirmed. 

AFFIRMED. 
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NEwT CopPLE, APPELLANT, V. THE CITY oF LINCOLN, 
A MUNICIPAL CORPORATION, ET AL., APPELLEES. 
274 N. W. 2d 520 


Filed January 24, 1979. No. 41649 


1. Administrative Law: Public Meetings: Statutes. There was no 
violation of the Nebraska open meeting law, sections 84-1408 to 
84-1414, R. R. S. 1943, where at a recess taken during a Jawful pub- 
lic meeting called by the board of county commissioners of Lan- 
caster County, certain of the commissioners and others present, 
retired to an adjoining room, the door to which was open at all 
times, with no one being excluded, and an informal conversation 
was had by the commissioners and others with reference to an item 
of business on the agenda of the meeting, but where no formal 
action or vote was taken thereon until the board of commissioners 
reconvened in regular session following the recess. 

2. Municipal Corporations: Ordinances: Courts: Constitutional 
Law. Courts will presume that the legislative body, in enacting 
ordinances, acted within their authority, and the burden rests upon 
those who challenged their validity to show that, in the matter 
called in question, the action of the municipal authorities was 
arbitrary, unreasonable, and without substantial relation to public 
safety, health, morals, or the general welfare. 

3. Municipal Corporations: Ordinances. A city ordinance adopting 
a comprehensive plan is a legislative act. 

4. Municipal Corporations: Ordinances: Constitutional Law. 
Under the doctrine of separation of powers, courts should not in- 
quire into the motives of legislators whenever an adopted ordinance 
is legislative in character. 

5. Municipal Corporations: Public Officers and Employees: Courts. 
However, even where the acts of a public body are legislative in 
character, courts must consider and apply statutes and ordinances 
disqualifying a public official from voting on or participating in 
actions taken by a public body, because of an existing conflict of 
interest on the part of the official. 

6. Municipal Corporations: Public Officers and Employees. The 
majority vote of a city council need not be invalidated where the 
alleged disqualifying interest of a member, in regard to the sub- 
ject matter being considered, is general or of a minor character. 

. The decision as to whether a particular interest is 
sufficient to disqualify is necessarily a factual one and depends on 
the circumstances of the particular case. 

8. Municipal Corporations: Zoning. A comprehensive development 
plan is merely a policy statement that may be implemented by a 
zoning resolution. It is the zoning resolution which has the force of 
law. 


: 
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Appeal from the District Court for Lancaster 
County: WILLIAM D. Buus, Judge. Affirmed. 


Knudsen, Berkheimer, Endacott & Beam, for ap- 
pellant. 


Charles D. Humble, Lincoln City Attorney, and 
William G. Blake, for appellees. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


BRODKEY, J. 

Plaintiff-appellant, Copple, appeals to this court 

from the denial by the Lancaster County District 
Court of his petition for a permanent injunction, en- 
joining the defendants-appellees from using the Lin- 
coln City-Lancaster County Comprehensive Re- 
gional Plan purportedly adopted on January 25, 1977, 
and from rezoning certain property for shopping 
center use. We affirm. 
_ The plaintiff, Copple, is the owner of land located 
at the southwest corner of Old Cheney Road and 40th 
Street in Lincoln, Nebraska. Copple filed a petition 
with the Lincoln city council on September 15, 1976, 
to have his property rezoned from A-1, residential 
zoning district usage, to J-1, planned regional com- 
mercial district usage. 

Also on file with the Lincoln city council is the pe- 
tition of John F. O’Neill, one of the partners of Steve 
E. Cook, a Lincoln city councilman, to have land 
owned by the partnership and located at the north- 
east corner of 27th Street and proposed Pine Lake 
Road, in Lincoln, Nebraska, rezoned J-1, planned re- 
gional commercial district usage, from its present 
zoning classification of A-1, residential zoning dis- 
trict usage. 

Both the Cook property and plaintiff's property 
are located in the same section of land but are a con- 
siderable distance apart. The owners are vying for 
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the designation of their respective properties as a 
regional multiuse center for the southern portion of 
Lincoln, Nebraska, suitable for shopping center de- 
velopment. 

By November 15, 1976, the city council had voted 
to place both petitions for rezoning, Copple’s and 
Cook’s, on a pending status for further action after 
the comprehensive plan had been recommended to 
and adopted by both the Lincoln city council and 
Lancaster board of county commissioners. 

On January 25, 1977, the city planning commis- 
sion, pursuant to statute, submitted a proposed com- 
prehensive plan to the Lincoln city council, and Lan- 
caster board of county commissioners for adoption. 
The city council and board of county commissioners 
met separately, and each adopted the proposed com- 
prehensive plan on January 25, 1977. The compre- 
hensive plan, as adopted, designated as a site for a 
regional multiuse center an area encompassing the 
Cook property. It was stipulated that the designa- 
tion in the comprehensive plan of the Cook property 
as the site for a regional multiuse center would be 
considered by city councilmen Denny, Baker, Bailey, 
Jeambey, and Sikyta as a favorable factor in their 
final decision of whether to approve Cook’s petition 
for rezoning. 

Copple makes essentially three assignments of 
error on the part of the District Court in denying his 
request for a permanent injunction to prevent the 
defendants, City of Lincoln and the city council 
members, from using the comprehensive plan as 
adopted on January 25, 1977, and from rezoning 
Cook’s property to J-1, planned regional commercial 
district usage. Plaintiff’s first assignment of error 
is that the Lancaster County board of commissioners 
made its decision to adopt the comprehensive plan 
on January 25, 1977, in violation of Nebraska’s open 
meeting laws. Plaintiff's second assignment of 
error is that the Lincoln city council acted arbitrar- 
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ily and capriciously in adopting the comprehensive 
plan designating Cook’s property as the site for a re- 
gional multiuse center. His third assignment of er- 
ror is that the comprehensive plan should be found 
to be void on public policy grounds because of coun- 
cilman Cook’s alleged conflict of interest and his 
continued participation and voting in the prepara- 
tion and adoption of the plan. 

Plaintiff's first assignment of error concerns itself 
with the actions of the Lancaster County board of 
commissioners on January 25, 1977, when the plan 
was adopted by the county board. The record dis- 
closes that the city council and county board were 
gathered to discuss, and possibly adopt, the 
proposed plan. Robert Colin, one of the three Lan- 
caster County commissioners, moved during the 
meeting of the county board that ‘‘approval of the 
comprehensive plan be delayed for ninety days until 
a further study could be made of the shopping center 
issue.’’ The motion carried by a vote of two to one. 
Commissioner Colin then moved that the county 
board recess and reconvene after the city council 
had a chance to act upon the actions taken by the 
county board. The city council convened, adopted 
the comprehensive plan, and recessed, at which 
time the county board reconvened. A motion was 
then made to have the county board adopt the pro- 
posed comprehensive plan, but the motion failed. 
Thereafter, a motion to recess again for 10 minutes 
was made and passed. The county board then 
moved from the city council chambers, where the 
county board was meeting, to an adjoining office. 
Present at that time were the planning commission 
director, a representative of the consulting firm, a 
Lancaster County deputy county attorney, the three 
county board commissioners, a representative of the 
news media, and a number of other people who were 
already in the office or who came in with the county 
board. The door to the office remained open at all 
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times and no one was excluded or asked to leave the 
room. No votes of any kind were taken during the 
recess. The deputy county attorney advised the 
county board that they had no jurisdiction over the 
shopping center issue, as it was within the City of 
Lincoln’s 3-mile limit. When the county board 
thereafter reconvened its meeting in the city council 
chambers, commissioner Hamilton made a state- 
ment regarding the shopping center, and then voted 
in favor of the motion to adopt the proposed plan. 
The comprehensive plan was adopted by a two to 
one vote. 

Plaintiff’s contention is that the meeting during 
the recess was a violation of Nebraska’s open meet- 
ing laws, sections 84-1408 to 84-1414, R. R. S. 1943. 
Section 84-1411 (1) reads as follows: ‘‘Each public 
body shall give reasonable advance publicized notice 
of the time and place of each meeting by a method 
designated by each public body and recorded in its 
minutes. Such notice shall be transmitted to all 
members of the public body and to the public. Such 
notice shall contain an agenda of subjects known at 
the time of the publicized notice, or a statement that 
the agenda, which shall be kept continually current, 
shall be available for public inspection at the princi- 
pal office of the public body during normal business 
hours. The public body shall have the right to mod- 
ify the agenda to include items of an emergency na- 
ture only at such public meeting.’’ Copple argues 
that the recess of the county board was a meeting 
which was in violation of section 84-1411 (1); and 
thus voided the county board’s subsequent two to 
one vote to adopt the proposed comprehensive plan, 
taken when the meeting reconvened, by virtue of 
section 84-1414 (1), R. R. S. 1943, which reads as fol- 
lows: ‘‘Any motion, resolution, rule, regulation, or- 
dinance or formal action of a public body made or 
taken in violation of any of the provisions of sections 
79-327, 84-1408, 84-1413, and 85-104 shall be declared 
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void by the district court. A suit to void any final 
action shall be commenced within one year of the 
action.’’ We deem that argument to be without 
merit. 

It is clear from the evidence that no vote was 
taken upon ‘‘any motion, resolution, rule, regulation, 
ordinance or formal action’’ which would be void un- 
der section 84-1414 (1), R. R. 8S. 1943, and that no vio- 
lation of the Nebraska open meeting laws took place 
during the recess. 

An underlying assumption inherent in plaintiff's 
first assignment of error is that the legal adoption of 
the plan by the county board was necessary, in con- 
junction with the adoption of the plan by the city 
council, before the City could use the plan. We need 
not reach that issue in view of our conclusion that 
there was no violation of the open meeting laws by 
the Lancaster County board of commissioners. 

Plaintiff's second assignment of error is that the 
Lincoln city council acted arbitrarily and capriciously 
by adopting the comprehensive plan, which desig- 
nates the location of Cook's property as the site for a 
regional multiuse center. 

In the case of City of Omaha v. Glissmann, 151 Neb. 
895, 39 N. W. 2d 828 (1949), we stated that: ‘‘[C]ourts 
will presume that the legislative body, in enacting 
ordinances, acted within their authority, and the 
burden rests upon those who challenge their validity 
to show that, in the matter called in question, the ac- 
tion of the municipal authorities was arbitrary, un- 
reasonable, and without substantial relation to the 
public safety, health, morals, or the general wel- 
fare.’’ 

The statute dealing with comprehensive plans for 
cities, in effect during the development and adoption 
of Lincoln’s comprehensive plan, was section 15-1102, 
R. R. 8. 1943. That section in part provides that, 
“The general plan for the improvement and develop- 
ment of the city of the primary class shall be known 
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as the comprehensive plan.’’ (Emphasis supplied.) 
This court in Kelley v. John, 162 Neb. 319, 75 N. W. 
2d 713 (1956), ruled that a city ordinance adopting a 
comprehensive plan was a legislative act, and not an 
administrative act. We are of the opinion that the 
Lincoln city council, in adopting the comprehensive 
plan, acted legislatively. The comprehensive plan, 
as adopted by the City of Lincoln, itself recognizes it 
is only to serve as a general guide in the develop- 
ment of Lincoln and Lancaster County. While the 
comprehensive plan specifically refers to the loca- 
tion of Cook’s property as a site for a regional multi- 
use shopping center, it does not necessarily follow 
that Cook’s property will, in fact, be developed as 
the regional shopping center. The Lincoln City-Lan- 
caster County Comprehensive Regional Plan states: 
“Tt should be noted that while six multi-use centers 
are proposed, all of the outlying centers are consid- 
ered subservient to Lincoln Center — the commer- 
cial focus of the region. The conclusion is clearly 
outlined in the adopted goals and policies and sup- 
ports the concept of resource conservation. Asa re- 
sult, the staging and size of outlying regional centers 
has been developed to assure continued dominance 
of the downtown. Moreover, it is the policy and 
[sic] the City of Lincoln and County of Lancaster to 
control the disposition of regional shopping center 
locations and sizes through regulatory controls. 
Should the proposed recommendations for such cen- 
ters appear to underserve local needs while having 
no impact upon the downtown, the recommended 
size limits and staging might be altered. Conversely, 
should the development of the proposed centers re- 
sult in adverse impacts upon the downtown further 
restrictive measures should be instituted.’’ (Empha- 
sis supplied.) 

In an effort to meet his burden of proof that the 
adoption of the comprehensive plan by the Lincoln 
city council was ‘“‘arbitrary, unreasonable and with- 
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out substantial relation to the public safety, health, 
morals, or the general welfare,’’ plaintiff called sev- 
eral expert witnesses who testified solely as to the 
location of the regional shopping center in south Lin- 
coln and the need for opening Pine Lake Road if 
Cook’s property was to be the site for the center. 

Evidence in the record discloses a great deal of 
time and money was expended in the development of 
the proposed comprehensive plan. During its devel- 
opment plaintiff's experts prepared and presented 
an analysis to the planning commission regarding 
the relative merits of the two properties being con- 
sidered for designation as the site for the south re- 
gional shopping center. 

The defendants’ brief fairly summarizes, we 
believe, the evidence before us as follows: ‘‘The 
considerations which went into the designation of the 
potential shopping center site not only involved the 
economic feasibility of a number of proposals, but 
also included economic impact on existing commer- 
cial areas, impact upon existing and planned resi- 
dential areas, and impact upon utilities, drainage 
and transportation * * *. While economic informa- 
tion was gleaned through a national consultant and 
updated when necessary, the City of Lincoln analyzed 
the situation in light of the goals of avoiding com- 
munity splitting, avoiding the adverse effects a 
shopping center could have on already existing sur- 
rounding land use patterns in neighborhoods, divert- 
ing excess traffic from potentially overloaded 
streets, preserving existing shopping areas, and 
achieving proper timing. 

“In short, the planners for the City of Lincoln de- 
veloped a comprehensive plan as a total unit, based 
upon overall planning policies and objectives. This 
thorough approach to planning can hardly be labeled 
as arbitrary and capricious planning.’’ 

The District Court properly found that plaintiff 
failed to establish that the City of Lincoln acted arbi- 
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trarily or capriciously in adopting the comprehensive 
plan. 

Plaintiff’s third assignment of error is that city © 
councilman Cook participated in the development 
of the proposed comprehensive plan and voted to 
adopt it, when he had a conflict of interest because 
of his having an ownership interest in property des- 
ignated in the plan as a site for a regional shopping 
center. 

Defendants and the trial court rely upon Angle v. 
Chicago, 151 U. S. 1, 14 S. Ct. 240, 38:-L. Ed. 55 (1894), 
and Schauer v. City of Miami Beach, 112 So. 2d 838 
(Fla., 1959), for the proposition that under the doc- 
trine of separation of powers, courts should not in- 
quire into the motives of legislators whenever .an 
adopted ordinance is legislative in character. How- 
ever, as pointed out by plaintiff, the Florida District 
Court of Appeals stated in City of Miami Beach v. 
Schauer, 104 So. 2d 129 (Fla. App., 1958), which was 
the case affirmed in Schauer v. City of Miami 
Beach, supra, that, ‘‘disqualification of a member of 
the city council would have to be provided for by leg- 
islation. * * * In the absence of some such provi- 
sion, applicable to the city council of the City of Mi- 
ami Beach, the vote in question must stand.’’ Sub- 
sequently, the Florida District Court of Appeals in 
Fossey v. Dade County, 123 So. 2d 755 (1969), dis- 
tinguished its prior holding in City of Miami Beach 
v. Schauer, supra. Fossey v. Dade County, supra, 
involved a county commissioner, Fossey, who 
sought to reverse a declaratory decree by a lower 
court that he was not qualified to vote upon a resolu- 
tion which would substantially increase the value of 
some land which he owned. The county operated 
under a home rule charter, one section of which 
provided in part that ‘‘[a]ny county official or em- 
ployee of the county who has a financial interest, 
direct or indirect, in any action by the Board shall 
make known that interest and shall refrain from vot- 
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ing upon or otherwise participating in such transac- 
tion.’’ The court in Fossey continued: ‘‘We have 
not overlooked City of Miami Beach v. Schauer, * * *. 
The Schauer decision is not contrary to the holding 
in the instant case, because in the Schauer case 
there was no statute or charter provision preclud- 
ing the councilman from voting. The question of the 
right of County Commissioner Fossey to vote on the 
proposition involved in the instant case was simpli- 
fied by the presence of § 4.03 (E) of the county’s 
home rule charter, as a result of which it became 
necessary only to determine whether the charter 
provision was applicable in this instance, that is, 
whether Commissioner Fossey ‘has a special fi- 
nancial interest, direct or indirect, in any action by 
the Board.’ ’’ (Emphasis supplied by the court.) 
See, also, Coffin v. City of Lee’s Summit, 357 S. W. 
2d 211 (Mo. Ct. App., 1962). 

At all times material to this case, the City of Lin- 
coln had in effect ordinances dealing with conflicts . 
of interest on the part of city officials. The provi- 
sions of the Lincoln Municipal Code in effect during 
the period when the comprehensive plan was devel- 
oped and adopted were sections 2.08.010 to 2.08.030 
and sections 2.09.010 to 2.09.050, which we quote, in 
pertinent part, below: ‘‘2.08.010 Interest to be de- 
clared — Member not to participate. If any council- 
man, the mayor, or any employee of the city has a 
significant financial interest, direct or indirect, or 
by reason of ownership of stock in any contract or 
other business dealings with the city, or in any ac- 
tion of the city government relating to the public or 
private development of land, or if any member of 
any city board or commission has a significant fi- 
nancial interest, direct or indirect, or by reason of 
ownership of stock, in any matter before the body on 
which he serves, he shall declare that interest and 
shall refrain from voting upon or otherwise partici- 
pating in the making of the contract or the taking of 
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the action in which he has a financial interest. (Ord. 
6899 § 1; April 13, 1959). 2.08.020 Form of declara- 
tion. If any person described in section 2.08.010 
hereof has any interest as specified in said section, 
he shall declare his interest by filing a sworn state- 
ment with the city clerk which statement should con- 
tain the following: (a) The position held with the 
city by such person; and (b) The nature of his in- 
terest. (Ord. 6899 § 2; April 138, 1959). 2.08.030 Pen- 
alty for concealing interest. Any officer or employee 
designated in section 2.08.010 hereof or in Article 
VII, Section 3 of the City Charter, who willfully con- 
ceals his interest or willfully conceals the require- 
ments of Article VII, Section 3 of said chapter, or 
who violates the provisions of this chapter shall for- 
feit his office or position and shall be deemed guilty 
of a misdemeanor; and upon conviction thereof shall 
be fined in any sum not exceeding $100 or shall be 
imprisoned in the city jail for not to exceed six 
months, and shall stand committed to the city jail 
until such fine and costs of prosecution are paid. 
(Ord. 6899 § 3; April 13, 1959). 2.09.010 Title. This 
chapter may be known, referred to, and cited as the 
code of ethics of the City of Lincoln. (Ord. 9145 § 1; 
January 3, 1967). 2.09.020 Declaration of Policy. The 
public judges its government by the way public offi- 
cials and employees conduct themselves in the posts 
to which they are elected or appointed. The people 
have a right to expect that every public official and 
employee will conduct himself in a manner that will 
tend to preserve public confidence in and respect for 
the government he represents. Such confidence and 
respect can best be promoted if every public official 
and employee, whether paid or unpaid, and whether 
elected or appointed, will uniformly: (a) Treat all 
citizens with courtesy, impartiality, fairness, and 
equality under the law; and (b) Avoid both actual 
and potential conflicts between their private self-in- 
terest and the public interest. To help public of- 
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ficials and employees achieve these goals is one of 
the objectives of this code. The other objective is 
based on the proposition that no man can serve two 
masters, nor should he attempt to do so. Therefore, 
this code provides for the prohibition of such type of 
service. The provisions of chapter 2.09 are intended 
to be in addition to the requirements -contained in 
chapter 2.08 (Ord. 9145 § 2; January 3, 1967). 2.09.030 
Definitions. The terms used in this code are hereby 
defined as follows: (a) Official or employee. Any 
person elected or appointed to, or employed or re- 
tained by, any public office or public body of the 
city, whether paid or unpaid and whether part-time 
or full time. (b) Public body. Any agency, board, 
body, commission, committee, department or office 
of the City of Lincoln. (c) Financial interest. Any 
interest which shall yield directly or indirectly a 
monetary or other material benefit (other than the 
duly authorized salary or compensation for his serv- 
ices to the city) to the official or employee or to any 
person employing or retaining the services of the of- 
ficial or employee. (d) Personal interest. Any 
interest arising from blood or marriage relation- 
ships or from close business or political association 
whether or not any financial interest is involved. 
(e) Person. Any person, firm, association, group, 
partnership, or corporation, or any combination 
thereof. (Ord. 9145 § 3; January 3, 1967). 2.09.040 
Fair and equal treatment. * * * 2.09.050. Conflict of 
interest. Financial or personal interest. No official 
or employee, either on his own behalf or on behalf of 
any other person, shall have any financial or per- 
sonal interest in any business or transaction with the 
City of Lincoln, unless he shall first make full public 
disclosure of the nature and extent of such interest. 
Disclosure and disqualification. Whenever the per- 
formance of his official duties shall require any of- 
ficial or employee to deliberate and vote on any 
matter involving his financial or personal interest, 
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he shall publicly disclose the existence of such inter- 
est and disqualify himself from participating in the 
deliberations as well as in the voting. * * *.’’ We 
note, in passing, that certain deletions and changes 
were made in the above ordinances in 1978, but con- 
sideration is given in this opinion only to such ordi- 
nances as were in effect at times material to this 
litigation, and which were introduced into evidence 
at the trial. 

We must first determine whether Cook violated 
the provisions of the Lincoln Municipal Code prohib- 
iting conflicts of interest. Cook testified at trial that 
he made an oral declaration of a conflict of interest 
at a city council meeting shortly after acquiring an 
interest in the property in February of 1976. On 
July 30, 1976, the day the rezoning petition for Cook’s 
property was filed with the city council, Cook held 
a news conference and declared his conflict of inter- 
est due to his partial ownership in the property. On 
September 10, 1976, at a special meeting of the plan- 
ning commission, consultants, city council, and 
county board, Cook declared a conflict of interest 
when a motion was made to indicate to the consult- 
ants the size of the projected shopping centers. 
Again, at a city council meeting on October 18, 1976, 
Cook filed and read a written statement into the rec- 
ord of his conflict of interest. The city council then 
voted to accept Cook’s statement of conflict of 
interest. Also, at the October 25, 1976, city council 
meeting Cook declared a conflict of interest and did 
not participate when his and the plaintiff's petitions 
were placed on ‘‘pending,’’ to be held in abeyance 
until a comprehensive plan was adopted. Cook 
again declared a conflict of interest at the Novem- 
ber 15, 1977, city council meeting when plaintiff’s pe- 
tition for rezoning was also placed on pending. 
Thereafter, at a special meeting of the planning 
commission, city council, county board, and the con- 
sultant on December 7, 1976, Cook declared a con- 
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flict of interest and abstained from voting in regard 
to shopping centers. Again, at the December 9, 
1976, special meeting of the planning commission, 
city council, and county board, Cook abstained from 
voting on the status of Old Cheney Road, declared a 
conflict of interest on the issue of the locations for 
shopping centers, abstained from voting, because of 
a conflict of interest, on the issue of the development 
of Pine Lake Road and further disqualified himself 
from voting on the recommendation of the planning 
commission staff to increase the residential density 
development in south Lincoln due to a conflict of in- 
terest. Also, on January 24, 1977, Cook filed an affi- 
davit with the city clerk declaring his conflict of in- 
terest on the issue of the regional multiuse shopping 
centers in the comprehensive plan. At the January 
25, 1977, city council meeting, during discussion of 
the proposed comprehensive plan, city councilman 
Robinson moved that the plan be amended to substi- 
tute Copple’s property for Cook’s property as the 
designated site for the south regional multiuse shop- 
ping center. Cook declared a conflict of interest and 
left the podium to sit in the audience during the dis- 
cussion and vote on Robinson’s motion. 

The plaintiff nevertheless argues that Cook par- 
ticipated in the development of the transportation 
system, the utilities, and the residential densities in- 
cluded in the plan, all of which affect the viability of 
a shopping center located on his property. Cook tes- 
tified, however, that he did not participate in the de- 
liberations or vote on these matters if they specifi- 
cally dealt with his property. We are unable to find 
evidence in the minutes of the meetings in the rec- 
ord which shows that Cook participated in these 
matters when they dealt with the area encompassed 
by the proposed south shopping center. 

At the January 25, 1977, city council meeting, plan- 
ning director Brogden submitted amendments to 
correct the residential densities in nine different 
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areas of Lincoln in the proposed comprehensive 
plan. One of these corrections increased the density 
of dwellings around Cook’s property from 6 to 10 
units per acre, to 11 to 14 units per acre. Cook voted 
in favor of this amendment which also corrected 
eight other areas in Lincoln. 

We have found no evidence in the record which in- 
dicates that Cook participated in the discussion of 
whether or not Pine Lake Road should be constructed 
between 56th Street and 14th Street in Lincoln, al- 
though at one meeting he did argue for the inclusion 
of a Northeast Radial in the plan to provide better 
access to the fairgrounds. 

At the December 9, 1976, special meeting of the 
planning commission and others, Cook abstained 
from voting. The planning director stated the con- 
sultants pushed for Pine Lake Road to divert traffic 
from Old Cheney Road, as it divided south Lincoln, 
and that, ‘‘this was part of the decision to accept the 
shopping center at the location shown in the Plan,”’ 
the location shown in the plan being Cook’s property. 
The consultants also indicated the decision to have 
Pine Lake Road as a four lane facility was to reduce 
traffic on Old Cheney Road, not to accommodate a 
shopping center. An opinion was expressed at this 
meeting ‘‘that Pine Lake Road would logically be- 
come a major traffic carrier to the south, regardless 
of the actions today, and that by making the desig- 
nation today, sufficient right-of-way could be pro- 
vided for future use.’’ 

Plaintiff states in his brief that Cook ‘‘lobbied Mr. 
Nims, a Planning Commissioner, to adopt the more 
extensive [transportation] plan prior to the Planning 
Commission meeting’’ on July 26, 1976. A review of 
Nims’ testimony does not sustain plaintiff's conten- 
tion that any such lobbying occurred. Plaintiff also 
states in his brief that at the July 26, 1976, meeting of 
the City-County Common ‘Mr. Cook deliberated 
upon and voted in favor of a Council resolution on the 


VoL. 202] JANUARY TERM, 1979 167 
Copple v. City of Lincoln 


transportation element which resolution was clearly 
designed to influence the Planning Commission * * 
*,’’ (Emphasis supplied.) The minutes of the meet- 
ing in evidence show that Cook voted against the res- 
olution, though the resolution carried. It is true, the 
record reflects, that Cook participated in the devel- 
opment of the transportation system, utilities, and 
residential densities in the preparation of the plan; 
but the trial court as the trier of the facts, after 
hearing all the evidence, found that Cook’s partici- 
pation was minimal. A review of the record con- 
vinces us the trial court was correct in this finding, 
and we believe the record sustains the conclusion 
that there was a good faith effort on the part of Cook 
to comply with the Lincoln ordinances relative to 
disclosing a conflict of interest, and that he did sub- 
stantially comply with them. 

It is uncontroverted that Cook did vote at the Jan- 
uary 25, 1977, city council meeting to adopt the pro- 
posed comprehensive plan. However, in Van Itallie 
v. Borough of Franklin Lakes, 28 N. J. 258, 146 A. 2d 
111 (1958), the court held that a public official should 
not be disqualified from voting on a zoning ordi- 
nance if he had a remote, contingent, and specula- 
tive conflicting interest. The court also stated that: 
“The decision as to whether a particular interest is 
sufficient to disqualify is necessarily a factual one 
and depends on the circumstances of the particular 
case.”’ 

We believe that Cook’s interest in the development 
of his property is remote and speculative due to the 
land-use devices involved, including utility controls, 
subdivision controls, control of public highways, and 
the future staging of development and zoning. 

As we Stated in Stones v. Plattsmouth Airport 
Authority, 193 Neb. 552, 228 N. W. 2d 129 (1975): ‘‘A 
comprehensive development plan is merely a policy 
statement that may be implemented by a zoning res- 
olution. * * * It is the zoning resolution which has 
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the force of law. * * * A comprehensive plan is a 
guide to community development rather than an in- 
strument of land-use control.’’ (Emphasis supplied. ) 
See, also, Holmgren v. City of Lincoln, 199 Neb. 178, 
256 N. W. 2d 686 (1977); Iverson v. Zoning Board of 
Howard County, 22 Md. App. 265, 322 A. 2d 569 
(1974). 

We agree that Cook’s participation was minimal 
and that his interest was not an immediate and 
direct pecuniary interest. Under these facts and 
circumstances we find that Cook’s conflict of inter- 
est, if any, was not sufficient to disqualify his vote to 
adopt the comprehensive plan at the January 25, 
1977, city council meeting. 

We also point out, in passing, that both Copple’s 
and Cook’s applications for rezoning their respective 
properties are still pending, awaiting future action 
by the city council, which body need not necessarily 
follow the comprehensive plan, and which may pos- 
sibly decide, after a hearing and further considera- 
tion of the matter, to establish a south shopping cen- 
ter at a different location. 

For the reasons set forth above the judgment of 
the District Court is hereby affirmed. 

AFFIRMED. 

BRopDkKEy, J., concurring. 

The majority opinion in this case represents only a 
part of the opinion as originally drafted. Obviously, 
I concur in the part of the original opinion that has 
been adopted by the majority of the court as the 
opinion in this case. However, I believe that much 
more must be said with reference to certain aspects 
of the case not now referred to in the opinion. 

The Lincoln city council, at its January 25, 1977, 
meeting voted unanimously to adopt the proposed 
comprehensive plan. Even if we were to assume, 
arguendo, that Cook’s vote was disqualified because 
of a conflict of interest, I do not believe it would 
necessitate a reversal of this case. We would, how- 
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ever, be faced with a question of first impression in 
this state, which is whether a disqualifying vote will 
void the city council’s proceedings where that vote is 
not necessary to pass on the issue. On this point 
there is a division of authority. 

New York, New Jersey, and Iowa have all held 
that the vote of a municipal officer, who is disquali- 
fied to vote because of a conflict in interest, renders 
the proceedings void or voidable, although his vote 
was not necessary to pass the issue. Baker v. Mar- 
ley, 8 N. Y. 2d 365, 208 N. Y. S. 2d 449, 170 N. E. 2d 
900 (1960); Aldom v. Borough of Roseland, 42 N. J. 
Super. 495, 127 A. 2d 190 (1956); Wilson v. Iowa City, 
165 N. W. 2d 813 (Iowa, 1969). 

The rationale of this rule is enunciated in the case 
of Piggott v. Borough of Hopewell, 22 N. J. Super. 
106, 91 A. 2d 667 (1952), where the court stated: 
“[T]he concurrence of an interested member in the 
action taken by the body taints it with illegality. * * * 
The infection of the concurrence of the interested 
person spreads, so that the action of the whole body 
is voidable. * * * This is the general rule. *** Itis 
supported by a twofold reason, viz.: First, the par- 
ticipation of the disqualified member in the discus- 
sion may have influenced the opinion of the other 
members; and, secondly, such participation may 
cast suspicion on the impartiality of the decision. * * * 
It being impossible to determine whether the virus 
of self-interest affected the result, it must needs be 
assumed that it dominated the body’s deliberations, 
and that the judgment was its product.’’ 

The states which have held that the vote of a dis- 
qualified municipal officer does not vitiate the pro- 
ceedings where his vote was unnecessary to pass the 
issue have rejected this argument on the basis that 
the ‘‘illegal’’ vote does not affect the ‘‘legal’’ votes, 
particularly when there are multiple votes, only 
one of which is illegal. Singewald v. Minneapolis 
Gas Company, 274 Minn. 556, 142 N. W. 2d 739 (1966) ; 
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Eways v. Reading Parking Authority, 385 Pa. 592, 
124 A. 2d 92 (1956); Marshall v. Ellwood City Bor- 
ough, 180 Pa. 348, 41 A. 994 (1899). 

The most recent case to which my attention has 
been directed is Anderson v. City of Parsons, 209 
Kan. 337, 496 P. 2d 1333 (1972). In that case the Su- 
preme Court of Kansas held that two city officials 
who owned property within an urban renewal area, 
but not within the specific project, and who voted for 
the project, did not invalidate the majority vote 
where their interest was general or of a minor char- 
acter. See, also, Beale v. City of Santa Barbara, 32 
Cal. App. 235, 162 P. 657 (1917); Corliss v. Village of 
Highland Park, 132 Mich. 152, 93 N. W. 254 (1903), 
affm’d on rehearing, 132 Mich. 152, 95 N. W. 416 
(1903). 

I believe the above line of cases represents the 
better authority and that the rule should be that 
where a required majority exists without the vote of 
a disqualified council member, his presence and 
vote will not invalidate the result. 

In the instant case, there were six other city coun- 
cil members, all of whom voted to adopt the pro- 
posed comprehensive plan submitted to them by the 
planning commission at the January 25, 1977, city 
council meeting. The other six members were all 
fully apprised of Cook’s interest in the designation of 
his property as a regional shopping center in the 
comprehensive plan. It appears that Cook on many 
occasions attempted to, and did, make his interest 
fully known to the other city council members. 

It is clear that since the inception of the plan, 
about the year 1970, an enormous amount of time, 
energy, careful thought, and taxpayer funds were 
put into the development of the comprehensive plan 
before it was submitted to the city council for adop- 
tion. The designation in the comprehensive plan of 
Cook’s property for a proposed regional shopping 
center site was just one element in the total compre- 
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hensive plan for the development of Lincoln and 
Lancaster County to the year 2000. At the January 
25, 1977, council meeting, Cook abstained from vot- 
ing or participating in the discussion on councilman 
Robinson’s motion to substitute plaintiff's property 
for Cook’s property in the plan as the site for a re- 
gional shopping center. I believe that even if Cook’s 
vote were to be considered invalid because of a con- 
flict of interest, the plan, as adopted, should not be 
adjudged invalid nor voided. To do so would need- 
lessly deprive the citizens of the City of Lincoln and 
Lancaster County of the undoubted benefits of the 
comprehensive plan brought to fruition after years 
of labor on the part of their public officials, and ex- 
perts employed by them. This would be a needless 
and unwarranted waste of resources, and would re- 
sult in further delay and expense, were we to hold 
that a disqualified vote invalidates the entire 
comprehensive plan. This, I submit, should not be 
done in this or any similar situations arising in the 
future. 


BisHoP BuFFETS, INC., APPELLANT AND CROSS-APPELLEE, 
v. WESTROADS, INC., APPELLEE AND CROSS-APPELLANT. 
274 N. W. 2d 530 


Filed January 24, 1979. No. 41685. 


1. Contracts: Parties: Intent. In the construction of the terms of 
an agreement, effect must be given, if possible, to all portions of 
the contract in order to determine and effectuate the intention of 
the parties. 

2. Contracts: Leases: Taxes: Words and Phrases. Real estate 
taxes will not be deemed to be a cost of ‘‘operating and maintain- 
ing common areas’’ within the meaning of a shopping center lease 
clause where a separate clause specifically addresses the pay- 
ment of taxes. 

3. Contracts: Leases. The practical construction put upon a lease 
contract cannot control the express, unambiguous provisions of 
the instrument itself. 
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4. Burden of Proof. The burden of proof is ordinarily on the party 
who would suffer if no evidence at all were introduced. 

5. Supreme Court: Appealand Error. The Supreme Court may take 
note of plain errors not assigned. 

6. Contracts. Contracts are to be construed according to the usual 
meaning of the words used. 

7. Leases: Parties: Intent: Words and Phrases. The addition of 
interior walls does not constitute ‘‘expansion or enlargement’’ of a 
shopping center unless it is otherwise clear that the parties in- 
tended such a construction under the terms of their lease. 

8. Words and Phrases. A common use of the word ‘‘other’’ is as 
meaning one of two or more of a class. Thus, the general phrase 
“or other property of the tenant’’ places a limitation on a list of 
more specific items which precede it. 

9. Contracts. Where the language of an instrument is susceptible of 
two or more meanings, an interpretation evincing an underlying 
rational purpose will be favored. 

Ambiguities in a contract should be construed most 
strongly against its author. 

11. Contracts: Parties. If the language used in a contract drafted 
by one of the parties is susceptible of more than one meaning, it 
should be given the construction which the other party would 
be fairly justified in giving it. 


Appeal from the District Court for Douglas County: 
JouHn E. MurpuHy and James A. BUCKLEY, Judges. Af- 
firmed in part, and in part reversed and remanded. 


10. 


Leo Eisenstatt and J. Patrick Green of Eisenstatt, 
Higgins, Kinnamon, Okun & Stern, P.C., for appel- 
lant. 


John K. Boyer and Denzel R. Busick of Fraser, 
Stryker, Veach, Vaughn, Meusey, Olson & Boyer, 
P.C., for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRopKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

Plaintiff below and appellant in this court, Bishop 
Buffets, Inc., filed suit against Westroads, Inc., in 
the form of a.declaratory judgment action to con- 
strue four separate clauses of the lease between 
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appellee Westroads, Inc., as lessor and Bishop Buf- 
fets, Inc., as lessee of a building and grounds for the 
operation of a cafeteria at the Westroads Shopping 
Center in Omaha, Douglas County, Nebraska. Dur- 
ing trial, the parties reached a settlement on the 
construction of one of the paragraphs of the lease. 
As to the other three provisions in the lease, the trial 
court found generally in favor of the appellant on 
paragraph Highth of the lease and in favor of the ap- 
pellee in its construction of paragraph Twenty-ninth 
(A) and Twenty-ninth (B) of the lease. Plaintiff ap- 
peals and defendant cross-appeals. It should first 
be noted that where no factual issues are involved, no 
special deference is owed to the trial court and we 
are free to determine as a matter of law the 
meaning of a contractual provision. See Don J. 
McMurray Co. v. Wiesman, 199 Neb. 494, 260 N. W. 
2d 196. We shall deal with the provisions of the lease 
individually. 

The first provision in controversy is the following 
part of paragraph Eighth. ‘‘Landlord shall operate 
and maintain common areas and common facilities 
of the shopping center. Tenant shall pay upon 
demand in addition to the rent a proportionate share 
of costs of operating and maintaining common areas 
and common facilities. Common areas and 
common facilities include without limitation all 
parking areas, access roads, sidewalks, malls, rest- 
rooms, landscaped space and any other space used 
in common or available for use by the Tenant, the 
Tenant’s customers, employees, agents, servants or 
other invitees of the Tenant.’’ (Emphasis supplied. ) 

The question is whether the real estate taxes 
which are attributable to the shopping center’s com- 
mon areas are, within the meaning of paragraph 
Eighth, costs of ‘‘operating and maintaining’”’ the 
common areas. Westroads contends that they are: 
Bishop contends that they are not. 

The trial court resolved the issue in favor of 
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Bishop, noting that the lease provides in paragraph 
Twenty-ninth that: ‘‘All special assessments and all 
regular consolidated real estate taxes * * * are to be 
paid by the Owner with the following exceptions: 
* * *’' The import of the exceptions (A) and (B) 
listed thereunder are also in dispute and will be con- 
sidered later in this opinion. Sufficient for the pur- 
pose of this discussion is that they do not refer to 
taxes attributable to the common area. The mean- 
ing of paragraph Twenty-ninth is obvious, and as ob- 
vious as plain language can make it, that it is the 
obligation of the owner to pay taxes except as speci- 
fied in that paragraph. In the words of the trial 
court: ‘‘It seems clear, therefore, that no special 
assessments nor regular consolidated real estate 
taxes are to be included, or ought to have been in- 
cluded, in the computation of common area expenses 
to be paid by Bishops.’’ Counsel for the appellee 
and cross-appellant introduced the testimony of ac- 
countants and cited numerous cases concerning the 
definition of ‘‘operating expenses’’ and counsel for 
appellant and cross-appellee cited cases arriving at 
a different definition, each in support of their propo- 
sition that taxes are or are not included within the 
ordinary definition of the term. It is unnecessary 
for us to pass on that phrase since by the clear, 
open, and plain meaning of paragraph Eighth when 
read with paragraph Twenty-ninth, it was the inten- 
tion of the parties to limit the obligation of the tenant 
to pay that proportionate share of taxes that is speci- 
fied in the exceptions of paragraph Twenty-ninth. 
In the construction of the terms of an agreement, 
effect must be given, if possible, to all portions of 
the contract in order to determine and effectuate the 
intention of the parties. See, section 76-205, R. R. S. 
1943; Westbrook v. Masonic Manor, 185 Neb. 660, 178 
N. W. 2d 280. 

During trial, Westroads demonstrated that Bishop 
had, for some time after its tenancy had begun, paid 
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bills for its share of common-area expenses under 
paragraph Eighth. The bills included an item for 
real estate taxes on the common area. Westroads 
argues that the parties thereby placed a practical 
construction on paragraph Highth similar to that 
which they argue for here, and that this practical 
construction is controlling. Authority is cited for 
the proposition that where the parties have adopted 
a particular construction by their performance, that 
construction will generally be adopted by the courts. 
However, a review of that authority indicates that 
the rule is one to aid in the determination of the in- 
tent of the parties where that intent is not otherwise 
clearly expressed in the document. As discussed 
above, no such ambiguity exists here. The practical 
construction put upon a lease contract cannot con- 
trol the express, unambiguous provisions of the 
instrument itself. See Sky Harbor Air Service v. 
Airport Authority, 174 Neb. 243, 117 N. W. 2d 383. 
See, also James Poultry Co. v. City of Nebraska 
City, 185 Neb. 787, 284 N. W. 273. 

The trial court was correct in its construction of 
paragraph HBighth. 

Paragraph Twenty-ninth of the lease, set out 
above, provides that the landlord shall pay all real 
estate taxes with two exceptions set out in para- 
graphs Twenty-ninth (A) and Twenty-ninth (B). It 
is the meaning and scope of those exceptions which 
are in dispute and which are considered in the re- 
mainder of this opinion. 

Paragraph Twenty-ninth (A) provides that: ‘‘In- 
creases over and above the regular consolidated 
real estate tax levied for the third year after opening 
due and payable the following year resulting from 
increased mill levy or from an increased assessed 
value by reason of a general reapportionment or any 
cause other than the expansion or enlargement of 
the shopping center shall be charged to the Tenant 
on a pro-rata basis of floor area demised herewith as 
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against the total rentable area in the building. Said 
additional taxes, if any, shall be paid to the Owner 
not later than three (3) days prior to the delinquent 
date of such taxes.”’ 

The trial court held that Bishop should reimburse 
Westroads according to the proportionate formula 
for any increase in taxes unless it could show that 
the increase was due to expansion or enlargement. 
Bishop alleges that this assignment of the burden of 
proof constitutes error on the part of the trial court. 
We cannot agree. The burden of proof is ordinarily 
on the party who would suffer if no evidence at all 
were introduced. See, Kucaba v. Kucaba, 146 Neb. 
116, 18 N. W. 2d 645; Fitzsimons v. Frey, 153 Neb. 
124, 43 N. W. 2d 531. 

In the general course of business, Westroads will 
receive its general assessment for taxes. Under 
paragraph Twenty-ninth (A), it will bill its tenant for 
a proportionate share of any increase in those taxes. 
Bishop may, of course, dispute that bill, and, if it 
can show that some portion of the increase is due to 
expansion or enlargement, avoid payment. The im- 
position of the burden of proof upon one party or the 
other is often a matter of common sense. Bishop 
contends that proof by Westroads that no portion of 
an increased assessment is attributable to expan- 
sion is a condition precedent to any obligation un- 
der Twenty-ninth (A). It is true that the Westroads 
Center was undergoing rapid expansion during the 
early years of this lease but acceptance of Bishop’s 
condition precedent argument would, in effect, 
create a presumption that every increase in assess- 
ment, year after year, was due to expansion or en- 
largement. Such a presumption does not comport 
with reality. 

While we thus agree with the trial court’s alloca- 
tion of the burden of proof on the issue of ‘‘expan- 
sion or enlargement,’’ we cannot agree with its defi- 
nition of those terms. Our disagreement is with the 
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determination that ‘‘expansion or enlargement’’ in- 
cludes not only the creation of new floor space out- 
side the original confines of the building, but also 
any substantial construction performed within those 
confines in order to make additional rental space 
available. This determination was not assigned as 
error by Westroads, but, as already mentioned, con- 
struction of the lease is a question of law which we 
are as free to answer as was the trial court. In ad- 
dition, Supreme Court Rule of Practice 8 a 2 (3) per- 
mits the court to notice a plain error not assigned. 
The exception within the exception of Twenty- 
ninth (A) is for expansion or enlargement of the cen- 
ter, not of rentable space. Enlarge means to make 
larger, to increase in capacity, dimensions, or ex- 
tent. See De Angelis v. Laino, 252 N. Y. S. 871, 141 
Misc. 518. A building is enlarged, extended, recon- 
structed, or structurally altered within prohibition of 
zoning resolutions relating to nonconforming uses 
only where there is a change or substitution in a sub- 
stantial particular in the structure of the building 
itself or in one of its parts or by the addition of an- 
other structure to it so there is an effective con- 
version of an existing building into a different struc- 
ture. See 440 East 102nd Corporation v. Murdock, 
285 N. Y. 298, 34 N. E. 2d 329. We are not satisfied 
that the addition of interior walls without substan- 
tially altering or changing the structure is an 
enlargement or expansion within the meaning of this 
provision of the lease and the court was in error in 
so holding. It should be noted that under the trial 
court’s construction, the tenant’s obligations under 
paragraph Twenty-ninth (A) may be reduced not 
only by the decrease in its proportionate share of 
rentable space which the ‘‘expansion’’ necessarily 
engenders, but also by the additional cost of im- 
provements to create additional rentable space 
under the trial court’s construction of the term ‘‘ex- 
pansion or enlargement.’’ It is unlikely that the 
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parties intended this double reduction. Under our 
construction, Bishop receives only the first reduc- 
tion. 

Finally, we consider paragraph Twenty-ninth (B). 
‘In the event that taxing authorities shall at any 
time during the term of this lease assess leasehold 
improvements, store fixtures, lighting fixtures, in- 
terior partitions, that heating, cooling or ventilating 
equipment located within the demised premises or 
other property of the Tenant against the real estate 
along with land and basic building, the taxes thus 
assessed shall be repaid by the Tenant to the Owner 
not later than three (3) days prior to the delinquent 
date thereof.’’ 

The question is whether the phrase ‘‘or other prop- 
erty of the Tenant”’ is merely one of a series of items 
on which the tenant must pay taxes or whether it is, 
as Bishop argues, a general phrase which describes 
the category to which specific items must conform. 
Stated differently, is paragraph Twenty-ninth (B) 
properly limited to property ‘‘of the tenant?’’ The 
trial court ruled in favor of the appellee. We disa- 
gree. 

Our opinion is influenced more by the everyday, 
plain meaning of the words used than by judicial 
precedent, but the decision in Coleman v. United 
States, 37 F. Supp. 273, is sufficient to confirm that 
opinion. There, the question was whether a tax on 
‘‘gasoline, benzol, and any other liquid the chief use 
of which is as a fuel for the propulsion of motor ve- 
hicles’’ would reach casing-head gasoline used to 
melt snow and ice. The Court of Claims held that it 
did not, noting that: ‘‘A common use of the word 
‘other’ is as meaning one of two or more of a class. 
If the construction contended for by the defendant 
had been intended by Congress, we think this part of 
the statute would have read, ‘and any liquid the 
chief use of which is as a fuel,’ etc., leaving out the 
word ‘other’ which connects the fuels described in 
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the last class with the two first mentioned.”’ 

Westroads seeks to distinguish Coleman v. United 
States, supra, by noting use of the conjunction 
‘‘and’’ as opposed to the ‘‘or’’ found in paragraph 
Twenty-ninth (B). We fail to see how the effect, dis- 
cussed in Coleman, of the word ‘‘other’’ could be 
erased by a change in the conjunction which pre- 
cedes it. Contracts are to be construed according to 
the usual meaning of the words used. See Liggett v. 
Bertwell, 111 Neb. 843, 198 N. W. 154. Without some 
compelling reason for doing so, this court cannot 
accept the strained interpretation advanced by 
Westroads. Still, the provision, when viewed within 
the context of other provisions of the lease, does 
admit of some ambiguity. If the paragraph was 
intended to reach only property of the tenant, why 
enumerate items such as heating equipment, which 
was clearly property of the owner, within the para- 
graph? Because of this ambiguity, we are justified 
in looking beyond the language of the lease. 

The correctness of our interpretation, according to 
the plain meaning of the words used, is confirmed by 
a look at the possible rationale for the insertion of a 
paragraph like Twenty-ninth (B). Both parties have 
attempted to supply this rationale. Westroads con- 
tends that its interpretation of Twenty-ninth (B) 
would require the tenant to pay the taxes on those 
items of property which uniquely benefit the tenant. 
The first problem with this contention is that ‘‘bene- 
fit’? in any commercial transaction is a two-sided 
coin. This is a long term (25 years) lease. West- 
roads had ample opportunity to increase the lease 
price and thus its benefit to cover the cost (includ- 
ing anticipated taxes) of negotiated improvements 
beginning with the concrete floor and going right 
down to the last lighting fixture, and there is no rea- 
son to believe they did not do so. Second, West- 
roads’ interpretation results in the inclusion of a dis- 
orderly conglomeration of items inconsistent with its 
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“benefit”? theory. For example, why would the 
drafter include an item like heating equipment while 
excluding an item like plumbing equipment? Is the 
latter any less for the benefit of the tenant than the 
former? The parties to an agreement are, of 
course, free to include within such a clause any 
collection of items they choose and there is no re- 
quirement that the collection ‘‘make sense’’ to par- 
ties not present at the negotiations. However, 
where it is not clear from the language of the instru- 
ment that such a collection was indeed intended, an 
interpretation evincing a more rational purpose will 
naturally be favored. 

A rational purpose can be discerned in paragraph 
Twenty-ninth (B) if it is construed to include, as 
appellant argues, only property ‘‘of the tenant.’’ 
That purpose is the shifting of unanticipated taxes to 
the tenant ‘‘since the ideal shopping center lease will 
be as close to a net lease as possible.’’ Kranzdorf, 
Problems of the Developer, 1965 U. Ill. L. F., 173. 
Paragraph Twenty-ninth appears to be a common 
‘‘tax-stop’’ clause designed to deal with these unan- 
ticipated taxes. Since paragraph Twenty-ninth (A), 
discussed above, shifts the cost of increased tax 
rates or assessed valuations, the purpose of Twenty- 
ninth (B) appears to be to protect the landlord 
against the risk that the tenant’s personalty or trade 
fixtures will be taxed to the landlord. Under para- 
graph Twenty-ninth, the landlord agrees to pay all 
taxes except those specifically agreed upon. This is 
merely a codification of the general rule. See 49 
Am. Jur. 2d, Landlord and Tenant, § 354, p. 365. 
Most of the specifically enumerated items, e.g., 
lighting fixtures, interior partitions, and heating, 
cooling, or ventilating equipment would be physical- 
ly attached to the real estate. Such items, if they 
are the property of the owner, become part of the 
real estate when they are fixed to it. See Runner v. 
Pierson, 144 Neb. 847, 14 N. W. 2d 847. It is only 
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when they are the property of a tenant, and hence 
trade fixtures, that they do not become part of the 
real estate upon being affixed to the property. See 
United States v. Lambert, 362 F. Supp. 609 (Dist. 
Neb., 1973). Nonetheless, ‘‘Many municipalities 
include personal property within the demised prem- 
ises in real estate tax assessments. Accordingly, 
the lease should provide that in such event the ten- 
ant will be responsible for the entire tax upon such 
personal property of the tenant.’’ See Kranzdorf, 
Problems of the Developer, 1965 U. Ill. L. F., 173. 
In other words, the landlord needs protection against 
having to pay taxes on things which are not his. 

Westroads is quick to point out the already 
mentioned inconsistency in the appellant’s interpre- 
tation, namely that it was known from the beginning 
that some of the enumerated items, e.g., heating and 
cooling, would be property of the owner. The ex- 
planation may be in the fact, revealed in testimony, 
that paragraph Twenty-ninth (B) was taken from a 
lease originally designed for another shopping 
center. Under that lease, all of the enumerated 
items may indeed have been property of the tenant. 
It is, however, sufficient to point out that the lease 
was drawn by Westroads. Ambiguities in a contract 
should be construed most strongly against its 
author. If the language used in a contract drafted 
by one of the parties is susceptible of more than one 
meaning, it should be given the construction which 
the other party would be fairly justified in giving it. 
See Don Nelsen Constr. Co. v. Landen, 198 Neb. 533, 
253 N. W. 2d 849. Thus, Nebraska law would re- 
quire us to reverse in this situation even if the ten- 
ant’s interpretation of the disputed provision were 
only ‘‘as good as’’ that of the landlord. We feel it is 
better. 

We find that Westroads is entitled to reimburse- 
ment under paragraph Twenty-ninth (B) only if 
property of the tenant was assessed in the land- 
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lord’s general tax statement. As the tenant intro- 
duced evidence that the tenant’s personal property, 
including trade fixtures, were separately assessed 
and taxed, the burden of establishing, in effect, a 
double taxation, should be on Westroads. 
The decision of the trial court is affirmed in part, 
and in part reversed and remanded. 
AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


KEITH B. JOHNSON, APPELLANT, V. STATE OF NEBRASKA 
EX REL. STATE REAL ESTATE COMMISSION OF THE STATE 
OF NEBRASKA, APPELLEE. 

KATHERINE A. HARTMAN, APPELLANT, V. STATE OF 
NEBRASKA EX REL. STATE REAL ESTATE COMMISSION OF 
THE STATE OF NEBRASKA, APPELLEE. 

274 N. W. 2d 536 


Filed January 24, 1979. Nos. 41707, 41708. 


Administrative Law: Appeal and Error. In a proceeding to review 
an order of the State Real Estate Commission the questions to be 
determined are whether the order of the commission was sup- 
ported by substantial evidence, whether the commission acted 
within the scope of its authority, and whether its action was arbi- 
trary, capricious, or unreasonable. 

Appeals from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Robert C. Doyle of Walsh, Walentine & Miles, for 
appellants Johnson and Hartman. 


Paul L. Douglas, Attorney General, and Robert H. 
Petersen, Special Assistant Attorney General, for 
appellee. 


Heard before SPENcER, C. J., PRo TeEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 
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SPENCER, C. J., PRo TEM. 

Appellants, Keith B. Johnson, a real estate sales- 
man, and Katherine A. Hartman, a real estate 
broker, were censured by the State Real Estate 
Commission. The District Court affirmed the 
actions of the commission and appellants prosecute 
these appeals. Appellants allege the District Court 
erred in finding Johnson had submitted false docu- 
ments to a loan company in violation of Commis- 
sion Rule 6 (3) (b) and Hartman had demonstrated 
incompetence as a real estate broker. We affirm. 

Appellant Johnson is vice president of Westwood 
Homes, Inc. Appellant Hartman is branch manag- 
er for C. G. Smith Realty Co. The two companies 
share office space and Smith is the exclusive sales 
agent for Westwood Homes. 

On July 30, 1976, Westwood Homes, Inc., entered 
into a purchase agreement with one of its employ- 
ees, Peggy L. Culver, and her husband, whereby the 
Culvers purchased a home to be constructed by 
Westwood. The purchase agreement, which was 
prepared under the direction of Keith B. Johnson 
and signed by the Culvers, acknowledged the re- 
ceipt of $2,000 as follows: ‘‘Received from Peggy 
Culver the sum of $2,000.00 ($ Two Thousand Dol- 
lars) to apply on the purchase price of the above de- 
scribed property on the terms and conditions stated 
above. It is further agreed and understood that, in 
case of any legal defects in the title which cannot be 
cured within a reasonable time after filing with us a 
written notice of such defect, the money hereby paid 
is to be refunded. In the event of the refusal or 
failure of the buyer to consummate the purchase, 
said deposit shall be retained as liquidated damages 
for failure to carry out said contract of sale as 
herein agreed to. This receipt is given and offer to 
purchase taken, subject to approval and written ac- 
ceptance by the owner on or before three (3): days 
from the above date. In the event that the offer is 
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not so accepted, the money deposited shall be re- 
funded.’’ The agreement was accepted on behalf of 
Westwood Homes, Inc. by Keith B. Johnson, vice 
president. 

The purchase agreement bears an impression 
made by a stamp, with the following language: 
‘‘Harnest deposit is hereby received by C. G. Smith 
Realty Co., agent for Westwood Homes, Inc. to be 
deposited in Westwood Homes, Inc. account.’’ 

Hartman, who was the branch manager for Smith, 
had supervision of all salesmen licensed under 
Smith, even though some of them actually worked 
for Westwood. Part of Hartman’s work as branch 
manager was to maintain files on all of Westwood’s 
sales. She was familiar with the Culver deal and 
helped in the closing. 

In November 1976, a trust account examiner of the 
State Real Estate Commission examined the trust 
account of C. G. Smith, a licensed real estate broker. 
In connection with this examination he found the 
purchase agreement described above, showing an 
earnest deposit of $2,000. The examiner could not 
find any record of the $2,000 earnest deposit having 
been paid. 

Johnson testified that the home to be constructed 
would not be completed until the fall or possibly 
December. Mrs. Culver knew she was in line for a 
bonus and prior to executing the purchase agree- 
ment had approached Johnson to see if Westwood 
would sell her a new home and apply the bonus to be 
received toward the downpayment. This was agree- 
able to Johnson. The purchase price of the new 
home was $37,500, the standard price for which the 
same house would be sold to the public. 

Appellant Johnson suggested that the Culvers 
make application for a mortgage loan through Com- 
mercial Federal Savings & Loan Association and 
made arrangements for them to see Frank Vogt, a 
duly authorized loan officer of Commercial. He told 
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Vogt of the proposed transaction whereby the down- 
payment would be forthcoming from the bonus. 

On or about July 30, 1976, Vogt received a copy of 
the purchase agreement along with a letter dated 
July 30, 1976, stating: ‘‘Dear Mr. Vogt, This is to 
confirm that Westwood Homes has elected to pay 
Mrs. Culver a bonus of $2,500.00 in December of 1976. 
Of course this bonus is dependent upon her contin- 
ued and satisfactory employment with our company. 
If I may be of further assistance please let me know. 
Sincerely, Keith B. Johnson [sgd.] Keith B. Johnson, 
Vice President, Westwood Homes, Inc.’’ 

On August 12, 1976, the Culvers made a loan ap- 
plication at Commercial through Vogt. The applica- 
tion set forth a purchase price of $37,500, and stated 
there was a $2,000 downpayment. Attached was a 
financial statement signed by the Culvers which 
showed $2,000 as having been paid to Westwood 
Homes, which amount was included in the net worth 
shown on the financial statement. 

The loan application, purchase agreement, and the 
July 30, 1976, letter with reference to the bonus were 
part of the loan package submitted for approval to 
the Commercial loan committee and to the 
Mortgage Guarantee Insurance Corporation, which 
corporation would insure the loan. 

The purchase agreement was kept in the files of C. 
G. Smith Realty Co. under the control of the. appel- 
lant Hartman. When Hartman was questioned by 
the trust account examiner she informed him that 
the $2,000 earnest deposit had not been paid. 

While the record would indicate that the loan 
officer knew of the arrangement, the papers for- 
warded to the loan company and to the Mortgage 
Guarantee Insurance Corporation would not disclose 
this fact. Actually, it would give the impression 
that Peggy Culver was to receive $2,500 in Decem- 
ber, and the reasonable inference would be this was 
in addition to the assets shown by her on the finan- 
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cial statement forwarded with the loan application. 

Rule 6 (3) (b) reads as follows: ‘‘Actions demon- 
strating unworthiness shall include but not be 
limited to the following: (b) Representing to any 
lender, guaranteeing agency, or any other interested 
party, either verbally or through the preparation of 
false documents, an amount in excess of the true 
and actual sale price of the real estate or terms dif- 
fering from those actually agreed upon.”’ 

Appellants knew or should have known that it was 
a federal crime to make a false statement to a 
federal savings and loan association as provided for 
in 18 U. 8. C. A. 1014: ‘‘Whoever knowingly makes 
any false statement or report, or willfully over- 
values any land, property or security, for the pur- 
pose of influencing in any way the action of ** * a 
Federal Savings and Loan Association * * * upon any 
application, * * * purchase agreement, * * * shall be 
fined not more than $5,000 or imprisoned not more 
than two years, or both.”’ 

Johnson prepared the papers. Hartman as the 
manager of Smith handled the Westwood sales and 
was responsible for the actions of those Westwood 
employees who held real estate licenses. The letter 
to the loan company did not explain the fact that the 
earnest deposit had not actually been paid. Hart- 
man should have required a copy of a full disclosure 
to be attached to the purchase agreement, explain- 
ing in detail the transaction. Further, the purchase 
agreement should not have contained the stamp of 
C. G. Smith Realty Co. acknowledging receipt of the 
earnest deposit and stating it had been deposited in 
the Westwood Homes, Inc. account. 

In a proceeding to review an order of the State 
Real Estate Commission the questions to be deter- 
mined are whether the order of the commission was 
supported by substantial evidence, whether the com- 
mission acted within the scope of its authority, and 
whether its action was arbitrary, capricious, or un- 
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reasonable. Haller v. State ex rel. State Real Hs- 
tate Commission, 198 Neb. 437, 253 N. W. 2d 280 
(1977). 

We find the evidence adduced was sufficient to 
find that both appellants knowingly violated the 
rules of the commission in showing that a $2,000 
earnest deposit had been received, when in fact both 
parties knew that no deposit had been made and that 
the deposit actually was contingent upon Peggy Cul- 
ver receiving a bonus in December. 

The action of the State Real Estate Commission in 
these cases is supported by substantial evidence jus- 
tifying the order made. It was made within the 
scope of its authority and was not arbitrary, capri- 
cious, or unreasonable. 

The judgment of the District Court affirming the 
action of the State Real Estate Commission was cor- 
rect and is affirmed. 

AFFIRMED. 


IN RE APPLICATION OF FRANKLIN D. REIS ET AL., FOR 
AUTHORITY TO RECEIVE TELEPHONE SERVICE FROM THE 
HASTINGS OR JUNIATA E. XCHANGE OF THE LINCOLN 
TELEPHONE AND TELEGRAPH COMPANY. 
FRANKLIN D. REIS ET AL., APPELLEES, V. THE 
GLENWOOD TELEPHONE MEMBERSHIP CORPORATION, 
A NEBRASKA CORPORATION, APPELLANT, 

274 N. W. 2d 539 


Filed January 24, 1979. No. 41775. 


1. Public Service Commission: Statutes: Words and Phrases. In 
granting an application to obtain telephone service from an adja- 
cent service area under the provisions of sections 75-612 through 
75-615, R. R. S. 1943, the Nebraska Public Service Commission 
may include in the service territory change an applicant whose 
service is reasonably adequate when inclusion is necessary to 
avoid a duplication of facilities within the meaning of section 75-613 
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(2), R. R. S. 1943, and when service to other applicants in that ter- 
mary is madequale 

An easily correctible defect in service is 
not sions sufficient to support a finding of no ‘‘reasonably ade- 
quate’ service within the meaning of section 75-613 (1), R. R. S. 1943. 
In determining the economic soundness 
of the proposed revision as required by section 75-613 (2), R. R. S. 
1948, the Nebraska Public Service Commission must consider the 
financial condition of the protestant telephone company, the effect 
of the revision on its income and ability to service its debt, the 
likelihood that the revision will require future rate increases by the 
affected company, the fact that subscribers other than the appli- 
cants may have equally meritorious claims, and the general effect 
of economic erosion and waste, as well as other matters which 
may be material and relevant to the issue of economic soundness. 


Appeal from the Nebraska Public Service Com- 
mission. Remanded with directions. 


William G. Cambridge, for appellant. 
Conway and Connolly, for appellees. 


Heard before SPENCER, C. J.. PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


CLINTON, J. 

This appeal arises from an application by three 
rural subscribers of The Glenwood Telephone Mem- 
bership Corporation, Franklin and Ruby Reis, David 
and Susan Fredricks, and Ryal and Virginia Reis, 
under the provisions of sections 75-612 through 75- 
615, R. R. S. 1943, to obtain telephone service from 
either the Hastings or Juniata exchange of the Lin- 
coln Telephone and Telegraph Company and to have 
applicants’ part of the service territory of Glenwood 
added to the service territory of LT&T. Glenwood 
protested the change and the application; and the 
commission, after notice to interested parties in- 
cluding LT&T, held a hearing as required by section 
75-612, R. R. S. 1943. After the hearing the com- 
mission made findings and granted the application. 
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Glenwood then appealed to this court. We remand 
for further proceedings. 

Section 75-613, R. R. S. 1943, provides that the com- 
mission may grant such an application ‘‘if the evi- 
dence establishes all of the following: 

‘*(1) That such applicant or applicants are not re- 
ceiving, and will not within a reasonable time re- 
ceive, reasonably adequate exchange telephone 
service from the company furnishing such service in 
the exchange service area in which the applicant or 
applicants reside or operate; 

‘*(2) The revision of the exchange service area or 
areas required to grant the application will not 
create a duplication of facilities, is economically 
sound and will not impair the capability of the tele- 
phone company or companies affected to serve the 
remaining subscribers in any affected exchanges; 

‘‘(3) The community of interest in the general 
territory is such that the public offering of each tele- 
phone company in its own exchange service area 
involved should include all the territory in its serv- 
ice area as revised by the commission’s order; and 

‘*(4) The applicant or applicants are willing and 
will be required to pay such construction and other 
costs and rates as are fair and equitable and will 
reimburse the affected company for any necessary 
loss of investment in existing property as deter- 
mined by the Public Service Commission.’’ 

Among the findings of the commission are the fol- 
lowing: ‘‘From a purely physical standpoint, the 
service of the Roseland exchange of the Glenwood 
Telephone Membership Corporation is unquestion- 
ably adequate. However, from the Applicants’ 
standpoint, Roseland exchange service is inade- 
quate since their community of interest is Hastings. 

“The evidence establishes that the applicants are 
the only subscribers of Glenwood served by their 
telephone line in the immediate area. With the 
granting of this application, this line would no longer 
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be needed to serve other subscribers and no dupli- 
cation of facilities would result. In view of the testi- 
mony that the applicants will compensate Glen- 
wood for its loss of investment, we conclude that the 
revision of exchange service areas is economically 
sound and will not impair the capability of the tele- 
phone companies involved to serve the subscribers 
in their respective exchanges. 

“The applicants’ close ties with the town of Has- 
tings and persons residing in the Hastings exchange 
of the Lincoln Telephone and Telegraph Company 
convince us that the community of interest in the 
general territory is such that the public offering of 
each telephone company in its own exchange serv- 
ice area involved will (sic) include all the territory 
in its service area as revised by this order. See, 
Schoen v. American Communication Co., Inc., 189 
Neb. 78 (1972). 

‘“‘The evidence establishes that the investment in 
the line serving the applicants is $2,980.67. The line 
is in new condition and therefore no depreciation 
will be deducted from the investment. Neither will 
any cost of removal be added, since the line will not 
be physically removed.’’ The commission made an 
order accordingly. 

The protestant Glenwood, on this appeal, asserts 
that the findings, insofar as they pertain to condi- 
tions (1) through (4) of section 75-613, R. R. S. 1943, 
are not supported by substantial evidence. It also 
contends that the commission failed to properly 
define and apply the various phrases of section 75- 
613, R. R. 8. 1943, the precise meanings of which are 
not immediately evident from the words of subdi- 
visions (1) through (4) of the statute, and that ac- 
cordingly the order of the commission is arbitrary 
and unreasonable. 

Sections 75-612 through 75-615, R. R. S. 1948, were 
first enacted in 1969 and this court has had occasion 
to consider these statutes only twice. Schoen v. 
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American Communication Co., Inc., 189 Neb. 78, 199 
N. W. 2d 716; Hartman v. Glenwood Telephone 
Membership Corp., 197 Neb. 359, 249 N. W. 2d 468. 
In Schoen we said: ‘‘We think the statute intro- 
duces a new concept. An applicant may prevail 
without proving inadequacy of service or unfairness 
of rates in the tradition of public utility law. The 
concept that such relief furthers the public interest 
is new but not startling. ... Such phrases as ‘rea- 
sonably adequate service,’ ‘duplication of facilities,’ 
‘public interest,’ and ‘community of interest in the 
general territory’ acquire a new meaning limited to 
the context of §§ 75-613 and 75-614, R. R. S. 1943. 
Definition must evolve, case by case. 

‘‘The small independent companies worry that af- 
firmance here will signal a trend toward erosion of 
their service areas. The argument is wide of the 
mark. We decline to conjecture future legislation or 
action of the commission as well as the impact of the 
technological revolution in communications.”’ 

In Schoen, the facts were that the applicant had 
never received service from American Communica- 
tion Co., Inc., in whose service area the applicant 
resided. He desired to be served by LT&T. LT&T 
already had toll lines running past Schoen’s rural 
residence. In order to service Schoen, all that 
would be required was the placing of circuitry on the 
existing poles from LT&T’s nearest customer to 
Schoen’s residence, a distance of 1 1/2 miles. 
Schoen’s principal interest was in being able to call 
Fairbury, Nebraska, without paying toll charges. 
American’s toll charges were not unreasonable. In 
the words of the court: ‘‘Indeed he admitted the 
reasonableness of the rate. From his viewpoint and 
to him alone the charge would be exorbitant.”’ 
American’s evidence was that the loss of one poten- 
tial station (customer) would not affect the company 
adversely. The opinion made no mention of whether 
American suffered any investment loss nor did it 
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recite what the applicant would be required to pay 
for new construction. 

In Hartman, the applicant resided in the Glenwood 
service area, having recently moved there from an- 
other farm where he was served by LT&T. The 
applicant was not a subscriber to Glenwood service 
at the new farm and did not intend to be served by 
Glenwood. However, a Glenwood line and drop 
were adjacent to the new residence and available to 
the applicant. This line had served the applicant’s 
predecessor, who had been a Glenwood customer. 
In Hartman, the evidence indicated that Glenwood’s 
loss of investment was $173.73. Glenwood was re- 
quired to remove 2/10 of a mile of line and LT&T to 
extend its line 4/10 of a mile to serve Hartman. The 
cost of such extension is not mentioned in the opin- 
ion. Hartman desired LT&T service so that he 
could call Guide Rock, Nebraska, without paying toll 
charges. Applicant still maintained his former 
farm residence, and he used the LT&T phone there 
to make calls to Guide Rock. The applicant 
intended to drop that service if the application was 
granted. 

On appeal by Glenwood, we affirmed the commis- 
sion’s determination that the applicant’s ‘‘com- 
munity of interest’’ was in Guide Rock and 
hence Hartman’s service was not reasonably ade- 
quate. Glenwood’s objection to the application in 
Hartman was based upon the claim that there were 
perhaps 20 to 30 other customers in a similar situa- 
tion who would want to be released if the Hartman 
application was granted. The commission and this 
court gave no weight to that contention. On the 
facts recited, we also held that no duplication of 
service resulted. 

The effect of our opinion in Schoen seems simply 
to be that we would define the terms of section 75- 
613, R. R. S. 1943, as we were confronted with the 
necessity of doing so and on a case-by-case basis; 
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that, under the facts of that case, no definition was 
necessary; that we would wait to see what the com- 
mission does in future cases and what the Legisla- 
ture might do by way of making changes in the law; 
and we would not anticipate technological develop- 
ments which might have a bearing in determining 
adequacy of service and economic soundness. 
Hartman seems to add that the removal of the lines 
of one company and replacing them with the lines of 
another does not result in duplication of facilities 
and that the concepts of inadequate service and 
community of interests are related considerations. 

We now turn to an examination of the evidence in 
the case before us. The evidence here shows Glen- 
wood has approximately 2,200 customers served by 
several different exchanges, including the Roseland 
exchange which serves the applicants. At present, 
Glenwood’s service to the applicants is by buried 
underground cable and each applicant has a one- 
party line. Glenwood’s basic rate for such service is 
$7.50 per month. An extension phone costs $1 per 
month. Franklin Reis and David Fredricks 
subscribe to what is described as optional calling 
service for which a $4 per month charge is made. 
This service permits the customer to make 60 min- 
utes per month of toll calls, within a radius of 25 
miles, without any additional charge during all the 
hours of the day except 8 a.m. to 12 noon, Monday 
through Friday. 

LT&T cannot presently provide the applicants 
with one-party service. The service to be furnished 
would be multiparty, or four to eight customers per 
line. LT&T’s service would permit the applicants to 
call Hastings, Nebraska, toll free. LT&T’s basic 
charges for multiparty service are $7.95 per month 
plus tax. An extension phone costs an additional 
$1.25. 

The complaints of Franklin Reis and David Fred- 
ricks concerning Glenwood’s service are the 
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following: They make most of their calls to Has- 
tings, Nebraska, and to do so must pay toll charges. 

The evidence indicates that the telephone bill of 
Franklin Reis, including the basic charges, optional 
calling, and the excess of toll charges is presently 
about $18 to $20 per month. Mrs. Franklin Reis has 
an additional complaint. She is a freelance court re- 
porter. Some of her customers have been unable to 
call her after Glenwood’s recent change to one-party 
service because the Reis telephone number has been 
changed, and the taped response which a caller 
hears when calling the old number is that it is no 
longer in service. The caller is then asked to con- 
sult the directory or ask the operator for assistance. 
Because of the fact that the Franklin Reises have an 
Ayr, Nebraska, mailing address, but are connected 
to the Roseland exchange, customers cannot find the 
Reis number in the Ayr portion of the directory. 
Witnesses for LT&T and Glenwood testified that 
LT&T furnishes the directory service for Glenwood, 
based upon an alphabetical listing of customers 
furnished by Glenwood to LT&T. Difficulties such 
as that described by Mrs. Reis should not occur if 
the caller asked the operator for assistance rather 
than merely consulting the directory. 

Ryal Reis does not reside at the location where his 
affected telephone is located. His Glenwood tele- 
phone is located on a pole in the feed yard. His 
number is unlisted and he uses the telephone only to 
make emergency calls, perhaps three or four times 
a month. The Ryal Reis feed yard is located be- 
tween the Franklin Reis’ and the David Fredricks’ 
residences. If Glenwood were to continue to serve 
Ryal Reis, then Glenwood’s underground line would 
remain in place and in use except for about 1/4 of a 
mile from the Ryal Reis feed yard to the Franklin 
Reis residence. 

An inference can be drawn from the evidence that 
five other subscribers of Glenwood could reason- 
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ably make the same claims of community of interest 
as are made by Franklin Reis and David Fredricks 
and could be as readily served by LT&T as can the 
applicants. 

The evidence on the issue of the economic sound- 
ness of the revision shows the following. The grant 
of the application in this case would make about 1 1/4 
miles of Glenwood’s underground cable useless in 
that only some small attachments could be sal- 
vaged and their value would be negligible. The 
commission found that the applicants, as a condition 
of being granted service, would be required to reim- 
burse Glenwood for the previously mentioned invest- 
ment loss of $2,980.67. In order to serve the appli- 
cants, LT&T would build either 1 1/2 or 1 3/4 miles of 
line, depending upon whether the applicants were to 
be served by the Hastings exchange or the Juniata 
exchange, an undetermined matter. The evidence 
does not disclose what the construction of the new 
line and installation of the phone service would cost; 
however, it does indicate that underground cable 
costs about $600 per mile in place. Other items of 
cost are not shown. Normally, LT&T extends their 
line for 1/2 mile without charge and the customer 
pays for the remainder. In addition, the customer is 
required to sign a maintenance contract to pay for 
some of the maintenance of the new line for a term 
of years. These charges are not shown by the evi- 
dence. The applicants testified that they are willing 
to reimburse Glenwood for the loss of investment as 
determined by the commission and agree to pay 
such construction and other charges as LT&T may 
impose for new construction to serve them. 

All of Glenwood’s assets are mortgaged to the 
United States in the principal amount of $3,754,553. 
Of that amount, $2,673,000 represents a recent addi- 
tion to indebtedness for the purpose of making im- 
provements, including the buried cable and the one- 
party service to the applicants and other customers. 
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These improvements are still in the process of being 
made. The interest on the loan is 2 percent. The 
Nebraska Public Service Commission authorized the 
borrowing and approved appropriate rates based 
upon a projected gross annual revenue of $416,208, 
projected assumed expenses, including debt service 
of $410,618, and a projected net income of $5,590 
when the improvements are completed. These pro- 
jections were founded upon an estimate of 2,455 sub- 
scribers. As noted, Glenwood had only 2,200 sub- 
scribers at the time of hearing. Until the projected 
number of customers is reached, there is a projected 
deficit of about $43,000 annually. Although the 
above figures are projections, there is no contradic- 
ting evidence. Glenwood’s investment per customer, 
including central plant, is $1,649. 

With the foregoing background, we turn to a con- 
sideration of the assignments of error made by Glen- 
wood, treating them in relation to conditions (1) 
through (4) of section 75-613, R. R. S. 19438. 

In both Schoen and Hartman, the applicants’ need 
for local rather than toll service to a particular 
community was treated as_ satisfying the re- 
quirement of lack of reasonably adequate ex- 
change service and the territorial community of in- 
terest requirements of the statute. The evidence in 
this case supports similar conclusions insofar as 
Franklin Reis and David Fredricks are concerned. 
The evidence here, however, clearly does not 
support the same finding as far as Ryal Reis is con- 
cerned. It is perfectly clear that he joined in the ap- 
plications merely to accommodate the other appli- 
cants and to eliminate the problems of duplication of 
facilities which would exist if Glenwood were to con- 
tinue to serve him while the other applicants were 
served by LT&T. In that situation there would have 
been a duplication of facilities within the meaning of 
the statute. We hold that the commission may in- 
clude in the service territory change an applicant 
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whose service is reasonably adequate when inclu- 
sion is necessary to avoid a duplication of facil- 
ities. 

In this case, Mrs. Franklin Reis has the additional 
complaint which we have earlier described concern- 
ing inadequate directory service. What considera- 
tion, if any, the commission gave .to this item we 
have no way of knowing, for no specific finding with 
reference thereto has been made. It appears clear- 
ly from the evidence, however, that this was a de- 
fect which could be easily cured by an addition to 
the taped response which would tell the caller that 
if, in consulting the directory, the party being called 
cannot be found, then operator assistance should be 
requested. As noted, LT&T was furnished by 
Glenwood with an alphabetical list of customers 
which would enable the operator to find the number 
irrespective of differences in the mailing address 
and the name of the exchange. We hold that such an 
easily correctible defect in service is not alone suf- 
ficient to support a finding of no ‘‘reasonably ade- 
quate’’ service within the meaning of section 75-613 
(1), R. R. 8. 1943. 

The findings of the commission in connection with 
certain terms of the second condition, namely, eco- 
nomic soundness and impairment of the capability 
of the telephone company affected to serve the re- 
maining subscribers, require discussion. We re- 
frained in the two previous cases from attempting 
any definition of these terms for the reason that the 
facts in those cases did not require or really permit 
a considered definition. Economic impact in each 
case was negligible. No customer who was being 
served was being lost by the protestant company. 
No substantial capital outlays were involved. It was 
not there possible to draw any conclusion that abil- 
ity to service debt would be impaired, nor that rev- 
enue decline would be so appreciable that ultimate- 
ly other customers of the protestant would have to 
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later bear rate increases to make up for the losses. 

It is plain enough that, when a public utility loses 
customers, its income is reduced and, if that reduc- 
tion is significant enough, then at some time the de- 
ficiency must be made up by rate increases to re- 
maining customers. It is also clear that when a 
public utility must abandon property and another 
utility must build additional lines or plant to serve 
the customer, the usual effect is that one suffers a 
loss of rate base and the other an increase in rate 
base, both of which will have some impact on re- 
turn of the affected companies the next time rates 
are to be determined. 

It cannot be said in this case that Glenwood’s fear 
that gradual erosion of its service territory and cus- 
tomers will affect its ability to service its present 
debt without substantial increases in rates is un- 
founded. This is particularly true where, as we 
have noted, other subscribers may be able to make 
the same claims as the present applicants. The 
problem of gradual erosion is a question which the 
commission must face in ruling on this or some 
future application. 

It is plain from the commission findings that in de- 
termining the issue of economic soundness it 
equated that concept with reimbursement for loss of 
investment. The commission said: ‘‘In view of the 
testimony that the applicants will compensate Glen- 
wood for its loss of investment, we conclude that the 
revision of exchange service areas is economically 
sound....’’ This finding is an apparent perversion 
of the meaning of the term as used in condition (2), 
for condition (4) mandates that in any event 
applicants be willing and required to reimburse the 
affected company for loss of investment. The lan- 
guage of the statute cannot possibly be read to 
mean that if the applicants are willing to reimburse, 
then the revision of service areas is economically 
sound. 
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We hold that in determining economic soundness 
the commission must consider the financial condi- 
tion of the protestant telephone company, the effect 
of the revision on its income and ability to service its 
debt, the likelihood that the revision will require 
future rate increases by the affected company, the 
fact that subscribers other than the applicants may 
have equally meritorious claims and the general 
effect of gradual erosion, as well as other matters 
which may be material and relevant to the issue of 
economic soundness. © 

The cause is remanded for further consideration 
in light of the principles we have announced. The 
commission should, of course, afford the parties, 
including LT&T, the opportunity to produce further 
evidence regarding condition (2) of section 75-6138, R. 
R. 8. 1943. 

REMANDED WITH DIRECTIONS. 


BEATRICE LUCILE WHITE, APPELLEE, V. WARREN D. 
WHITE, APPELLANT. 
274 N. W. 2d 546 


Filed January 24, 1979. No. 41796. 


1. Divorce: Parent and Child: Judgments. A decree fixing child 
support payments is not subject to modification in the absence of a 
material change in circumstances occurring subsequent to the 
entry of the decree requiring modifications in the best interests of 
the children. 

2. Divorce: Parent and Child: Property Settlement Agreements: 
Judgments. Where the trial court specifically rejects the child 
support provisions of a property settlement agreement and re- 
serves determination of the amount of child support, its subse- 
quent order pursuant to that reservation is an initial determina- 
tion, and not a modification of the original decree. 

3. Divorce: Parent and Child. In determining the amount of child 
support, all attendant circumstances including the status, situa- 
tion, and character of the parties must be considered. 


200 NEBRASKA REPORTS [VOL. 202 


White v. White 


Appeal from the District Court for Sheridan County: 
ROBERT R. Moran, Judge. Affirmed. 


Charles A. Fisher and Charles F’. Fisher, for ap- 
pellant. 


Michael T. Varn, for appellee. 


Heard before SPENCER, C. J.. PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

The parties were divorced on September 15, 1976. 
At the time of the original divorce the court ap- 
proved a settlement agreement between the parties, 
specifically disapproving, in the following language, 
a provision in the property settlement agreement 
which provided that the appellant Warren D. White 
was not required to pay child support: ‘‘* * * the 
Court specifically disapproves of the provision re- 
garding child support, but finds that no child support 
shall be awarded at the present time and that the 
Court will entertain an application at a later time to 
fix child support after notice to the Respondent.’’ 
The trial court made no findings regarding the 
ability of the appellant to pay child support, but took 
into consideration at that time the straitened finan- 
cial circumstances of the parties. On July 26, 1977, 
the appellee herein filed a ‘‘Petition to Modify 
Decree’’ and requested child support from the appel- 
lant. The child, Jason, was not the natural son of 
the appellant but had been adopted by him. At the 
hearing, evidence was introduced by appellee that 
because of necessary surgery, her current income 
was $207 per month together with $100 per month ali- 
mony paid by the appellant. The appellant’s income 
was approximately $520 per month. He had remar- 
ried and his present wife had an income of $600 per 
month. The appellant introduced evidence that he 
was indebted to his parents in the amount of approx- 
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imately $3,000 and that he was unable to pay any 
child support. The trial court concluded the appel- 
lant should pay the sum of $65 per month. The ap- 
pellant appeals. 

The appellant correctly points out that a decree 
fixing child support payments is not subject to modi- 
fication in the absence of a material change in cir- 
cumstances occurring subsequent to the entry of the 
decree requiring modifications in the best interests 
of the children. See Gray v. Gray, 192 Neb. 392, 220 
N. W. 2d 542. Appellant contends the court could not 
have found a material change of circumstances in 
this case. In fact, the court could have found a sub- 
stantial change in circumstances, as the evidence 
recited above indicates. However, it is sufficient to 
point out that in this case the court made no deter- 
mination of child support in the initial decree, other 
than its rejection of a provision exonerating the ap- 
pellant from child support obligations. It specifi- 
cally reserved until a later date the determination of 
whether, and how much, child support should be 
paid. In other words, this is an initial determination 
of the amount of child support, and change in cir- 
cumstances is not a relevant consideration. 

“In determining the amount of child support the 
status, situation, and character of the parties, and 
all attendant circumstances must be considered. 
The financial position of the husband as well as the 
estimated costs of support of the children must be 
noted.’’ Breiner v. Breiner, 195 Neb. 143, 236 N. W. 
2d 846. An examination of the record indicates a dif- 
ference in the relative earning power and capacity 
of the parties. The award of child support is not an 
abuse of discretion. 

The judgment of the trial court is affirmed. Ap- 
pellee is awarded an attorney’s fee in this court of 
$150. 

AFFIRMED. 
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WentTz HeEatTING & AIR CONDITIONING Co., EMPLOYER- 
APPELLANT, V. KENNETH D. KIENE, CLAIMANT-APPELLEE, 
AND GERALD E). CHIZEK, COMMISSIONER OF LABOR OF 

THE STATE OF NEBRASKA, APPELLEE. 
274 N. W. 2d 547 


Filed January 24, 1979. No. 42079. 


1. Labor and Labor Relations: Collective Bargaining: Statutes. 
A union workman’s refusal of a job offer because of a union rule 
prohibiting such acceptance as a result of the workman’s status on 
a union out-of-work list created solely by union action, is a fail- 
ure without good cause to accept suitable work within the mean- 
ing and purview of the Nebraska unemployment compensation 
statute, section 48-628, R. R. 8. 1943. 

—__: ___: ___. The provisions of section 48-628 (c) (2) (iii), 
R. R. S. 1943, refer to conditions attached to a job offer by an em- 
ployer and not to other conditions unilaterally imposed upon the 
employment process by a labor union. 


Appeal from the District Court for Lancaster 
County: WiLuiam C. Hastincs, Judge. Reversed 
and remanded with directions. 


William D. Sutter of Mattson, Ricketts, Davies, 
Stewart & Calkins, for appellant. 


Gerald E. Chizek, Commissioner of Labor, James 
R. Jones, and John W. Wynkoop, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Rist, District Judge. 


Rist, District Judge. 

This is an appeal from the action of the Nebraska 
Department of Labor Appeal Tribunal, affirmed by 
the District Court for Lancaster County, Nebraska, 
finding appellee, Kenneth D. Kiene, eligible for un- 
employment compensation benefits. 

Appellee Kiene is a sheet metal worker, a member 
of Sheet Metal Workers International Association, 
Local 541, and was employed by the appellant, 
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Wentz Heating & Air Conditioning Co., (hereinafter 
called Wentz), prior to January 14, 1977. In 1975, ap- 
pellee’s union entered into a collective bargaining 
agreement with the Sheet Metal & Air Conditioning 
Contractors’ National Association (SMACNA, Lin- 
coln Chapter, Inc.).. Wentz is a member of SMACNA. 
The agreement was in effect at the times material 
herein. 

On January 14, 1977, Kiene was laid off by Wentz 
and shortly thereafter applied for and received un- 
employment compensation benefits which were 
charged to Wentz’ experience account with the Com- 
missioner of Labor. 

On June 23, 1977, Wentz desired to reemploy Kiene 
and made a written offer of such employment to 
both Kiene and his union. Kiene, after consultation 
with the union, advised Wentz that he was 27th on 
the union’s out-of-work list and would not be avail- 
able for work until his name came up on that list. 
This was confirmed by the union who sent another 
union member having priority on the list to accept 
the job offer from Wentz and Wentz hired this mem- 
ber. 

Wentz then protested the continued payment of un- 
employment compensation benefits to Kiene. The 
protest was denied by the Nebraska Department of 
Labor Appeal Tribunal which found Kiene eligible 
for such continued benefits. This determination was 
affirmed by the District Court. 

Appellant appealed to this court. The Commis- 
sioner of Labor, State of Nebraska, is also an appel- 
lee and appeared in support of the trial court’s deci- 
sion. 

This matter is considered on appeal pursuant to 
section 48-640, R. R. S. 1943. 

The applicable statute involved in the determina- 
tion of this case is section 48-628, R. R. S. 1948, which 
provides in part: ‘‘An individual shall be disquali- 
fied for benefits: * * * (c) For any week of unem- 
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ployment in which he has failed, without good cause, 
* * * to accept suitable work when offered him, * * * 
no work shall be deemed suitable and benefits shall 
not be denied * * * to any otherwise eligible indivi- 
dual for refusing to accept new work under any of 
the following conditions: * * * (iii) if, as a condition 
of being employed, the individual would be required 
to join a company union or to resign from or refrain 
from joining any bona fide labor organization.”’ 

The basic issue to be decided is whether Kiene 
could refuse to accept the employment offer from 
Wentz because of the union work list rule and still be 
eligible for unemployment compensation benefits. 

We first examine the collective bargaining agree- 
ment and the evidence with respect to it to deter- 
mine whether Wentz agreed to or took any action 
with respect to the work list practice of the union 
such as might estop or prohibit it from challenging 
the continued payment of benefits. The only provi- 
sion of the agreement having any bearing on this is- 
sue is Article IV which provides: ‘‘The Union 
agrees to furnish upon request by the Employer, 
duly qualified journeyman and apprentice sheet 
metal workers in sufficient numbers as may be 
necessary to properly execute work contracted for 
by the Employer in the manner and under the condi- 
tions specified in this Agreement.’’ 

No provisions appear in the agreement with re- 
spect to the manner in which the union is to select 
the workers. In particular, there is no provision for 
the use by the union of a work list in determining 
which workers are to be furnished to the employer. 
The evidence reflects this is the first time in at least 
11 years that an employer who requested a specific 
worker was refused that request because of a union 
work list. It does reflect the testimony of the union 
representative that the union had had a work list for 
some years, but no evidence that Wentz had any 
knowledge of it or had agreed or acquiesced in its 
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use in the selection of workers. Moreover, the un- 
contradicted testimony of the president of Wentz 
was that traditionally it had been able to hire the 
specific workers it requested. We find nothing in 
either the collective bargaining agreement or in the 
acts and conduct of the employer and the union to 
justify a finding that the union’s work list rule was 
the hiring practice agreed to by both parties, 
especially with respect to an employer’s request for 
a specific worker. There is nothing in either the 
agreemént or the conduct of the employer and the 
union which would estop or prohibit the employer 
from raising the question of Kiene’s right to subse- 
quent unemployment benefits. 

We next consider whether the provisions of section 
48-628, R. R. 8. 1943, cited in part above, would, on 
the evidence, disqualify Kiene from benefits or 
whether there was a statutory justification for the 
refusal of the job offer. 

It is appellee’s position that if Kiene had accepted 
the work offer from Wentz, it would have violated 
the rules of his union and have an adverse impact 
upon his union membership. It is asserted he comes 
within the spirit if not the letter of the statutory pro- 
viso that work is not suitable if as a condition of it he 
would have to resign from or refrain from joining 
any bona fide labor organization. 

The record is silent as to what sanctions, if any, 
the union would have imposed upon Kiene had he ac- 
cepted the offer of employment, and there is no fac- 
tual basis for saying that he would have had to 
resign from the union or otherwise lose his union 
membership. 

Assuming, however, that Kiene would lose his 
union membership if he accepted the job offer, it is 
our conclusion his refusal would still bar him from 
receiving unemployment compensation benefits. In 
reaching this conclusion it must be remembered 
that we are not here involved with Kiene’s right to 
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union membership. There is no question but what 
he has that right. We are concerned only with his 
right to unemployment compensation benefits. 

We construe the limitations of section 48-628 (c) (2) 
(iii), R. R. 8. 1943, to refer to conditions attached to 
the job offer by the employer and not to possible 
consequences arising by virtue of union obligations 
and restrictions assumed by Kiene when he chose to 
become a union member and existing separate and 
apart from any action or agreement by the employer. 

Here the possibility of union sanction or loss of 
membership would exist as a result of union rules 
adopted solely by it and not by any action or restric- 
tion imposed by the employer. The right to unem- 
ployment compensation is defined and conditioned 
by statute and no party to the employment process 
may unilaterally attach other and different condi- 
tions to it. We conclude therefore that Kiene’s re- 
fusal of the job offer does not bring him within the 
statutory exceptions and that he refused suitable 
work without good cause, thereby disqualifying him 
from unemployment compensation benefits. 

This is a case of first impression in Nebraska, and 
while there is a division of authority in other juris- 
dictions with respect to the effect of union rules, we 
believe the more logical view, and it appears to be 
the majority view, is as we have stated it above. 

In those jurisdictions which have passed upon is- 
sues of similar import we note the following reason- 
ing with approval: In acase where a union member 
refused employment because to do so would violate 
a union rule and subject him to sanctions, and was 
therefore denied unemployment compensation under 
a statute substantially similar to that of Nebraska, 
the Ohio court held: ‘‘the interpretation of [the 
claimant worker] would make the operative effect 
of a refusal to work depend entirely upon the whim 
or caprice of an organization to which the applicant 
for unemployment compensation might belong * * * 
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Under such an interpretation, the right of the appli- 
cant for unemployment compensation would not be 
fixed or determined by the provisions of the statute 
but by rules adopted by organizations in which the 
applicant has membership. Such interpretation of 
the statute, and as a consequence its administration 
in conformity to such interpretation, is clearly un- 
tenable.’’ Chambers v. Owens-A.-K. Co., 146 Ohio 
St. 559, 67 N. E. 2d 439. 

The Pennsylvania court in like circumstances 
held: ‘‘We think it pertinent to say here that 
we are in no way interfering with the practice 
and procedure of collective bargaining or with 
a worker’s full freedom of association with his 
fellows in a labor or other lawful organization. Such 
considerations have no place here. We are called 
upon to decide merely whether or not under the facts 
presented claimant is eligible for compensation un- 
der the Unemployment Compensation Law. * * * it 
would be an absurdity to say that it was the intent to 
give an unemployed person ‘good cause’ to refuse 
acceptance of ‘suitable work’, and, therefore, to 
make him eligible for compensation, because of 
some contract he voluntarily entered into outside of 
his employment which, in his opinion, may prove 
more advantageous to him financially. * * * Claim- 
ant entered into membership in his union of his own 
volition because he felt that his best financial in- 
terests would be served thereby. His union had 
adopted by-laws [prohibiting its members from ac- 
cepting work under certain circumstances] under 
penalty of fine, suspension or expulsion. If claimant 
desires to retain his membership, he is bound by 
those by-laws, for as between himself and the union 
such by-laws are not unreasonable, * ** However, 
when such union member is unemployed because he 
refuses to accept [work in violation of the bylaws] 
he is not involuntarily unemployed but rather out of 
work through his own choosing. * * * retention of 
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{union] membership therein is not a surrender to 
circumstances of the kind and quality which will 
turn voluntary unemployment into involuntary un- 
employment. It would do great violence to the clear 
and unequivocal wording of the statute to hold that a 
labor or any other organization can control pay- 
ments of unemployment benefits to its members by 
merely forbidding them to work * * * with certain 
persons, or at certain places, or under certain condi- 
tions. * * *.”’ Barclay White Co. v. Unemp. Comp. 
Bd., 356 Pa. 48, 50 A. 2d 336. 

In a similar vein the Delaware Court held: ‘‘The 
question here is: Did the Legislature intend the 
Commission and the Court to give effect to union 
regulations in determining whether an individual 
has forfeited his right to receive benefits? * * * it is 
clear that the Legislature had no thought of strength- 
ening or weakening the power of unions. Its pur- 
pose was to protect all workmen involuntarily unem- 
ployed. Membership in a union gives an individual 
no greater rights under the Act than he otherwise 
has. Likewise a group of individuals cannot secure 
higher privileges merely by adopting a rule which 
binds themselves to a certain course of conduct. We 
cannot agree with a theory which would have the ef- 
fect of substituting a union rule for a statutory re- 
quirement.’’ (Emphasis supplied.) Bigger v. Un- 
emp. Comp. Comm., 43 Del. 553, 53 A. 2d 761. 

In Florida, that court held: ‘‘Respondents con- 
tend that the union has the judicially recognized 
right to adopt rules and regulations governing 
its members and the denial of unemployment 
compensation [where work was refused because 
of those rules] interferes with that right. We do 
not dispute the union’s right to adopt legal rules 
or impose sanctions upon its members for viola- 
tions of its rules. It, of course, has the right to 
adopt but it is not required to adopt a rule that will 
have the effect of denying to a member benefits to 
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which he would otherwise be entitled to receive 
under the law. When the union does so, it is the 
union and not the prospective employer or the State 
* * * which declares the work to be unsuitable and 
thereby forecloses the member’s right to unemploy- 
ment compensation if he chooses not to accept the 
union sanctions.’’ Auchter Co. v. Florida Dept. of 
Com., Indus. Rel. Com’n, 304 So. 2d 487 (Fla. App.). 

Finally, we note the obvious unfairness that would 
result if appellee’s position were sustained. First, it 
would mean that a union laborer would have pre- 
ferred status over a nonunion laborer because the 
latter would have to accept the job offer or be denied 
unemployment compensation while the former could 
refuse the offer and yet receive such benefits. Sec- 
ond, it would mean that the employer, as in this 
case, would have to hire and pay a new employee 
and also be charged for unemployment benefits to 
the worker to whom he had offered the job and who 
refused it. We are satisfied the Legislature did not 
intend either result under the statute. 

We believe the trial court was in error in suggest- 
ing this situation is solely between the employer and 
the union because they have a collective bargaining 
agreement. This case involves the rights and 
limitations to unemployment compensation which 
are not a part of any agreement between the em- 
ployer and the union but are created and defined by 
the statute. The case must be decided in that con- 
text. 

Accordingly, we find under the applicable law that 
there is no substantial evidence to sustain the trial 
court’s decision finding appellee Kiene qualified to 
receive unemployment compensation benefits after 
June 23, 1977, and that the evidence substantially 
shows Kiene, without good cause, refused an offer of 
suitable work on or about said date which disquali- 
fies him from receiving unemployment compensa- 
tion thereafter. 
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We therefore reverse the judgment of the trial 
court and remand the cause with directions that the 
Nebraska Department of Labor Appeal Tribunal de- 
termine the amount of unemployment compensation 
received by appellee Kiene subsequent to June 23, 
1977, which by the terms of this opinion he was not 
entitled to receive, and that he be ordered to repay 
the same to the Commissioner of Labor, State of Ne- 
braska, with appropriate credit to appellant’s unem- 
ployment compensation experience account with 
said commissioner. 

Costs herein are taxed to the Commissioner of 
Labor. 

REVERSED AND REMANDED WITH DIRECTIONS. 


STATE OF NEBRASKA, APPELLEE, V. RICHARD ROBINSON, 
APPELLANT. 
274.N. W. 2d 553 


Filed January 24, 1979. No. 42115. 


1. Criminal Law: Statutes: Due Process. In a penal statute it is 
not necessary that it be written as to be beyond the mere possibility 
of more than one construction. All the Due Process Clause re- 
quires is that the law give sufficient warning that men may con- 
form their conduct so as to avoid that which is forbidden. 

2. 3 3 . Although a penal statute is required to be 
strictly construed, it should be given a sensible construction and 
general terms therein should be limited in their construction and 
application so as not to lead to injustice, oppression, or an absurd 
consequence. 

3. Criminal Law: Constitutional Law. In neither the Constitution of 
the United States nor the Constitution of Nebraska is there any 
prohibition against successive prosecutions if the wrongful act is 
the cause of separate and distinct offenses. 

4. Criminal Law: Evidence. In determining if two charges consti- 
tute the same offense, the test to be applied is whether each charge 
Reales proof of additional facts or evidence. 

The general rule is that a defendant’s testimony 

at a former trial is admissible in evidence against him in later 

proceedings. 
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6. Criminal Law: Trial: Evidence: Verdicts. This court will not 
interfere on appeal with a conviction based upon evidence unless it 
is so lacking in probative force that the court can say as a matter 
of law that it is insufficient to support a verdict of guilt beyond a 
reasonable doubt. 

7. Criminal Law: Sentences: Appeal and Error. A sentence im- 
posed within statutory limits will not be disturbed on appeal unless 
there is an abuse of discretion. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 


Robert M. Brenner, for appellant. 


Paul L. Douglas, Attorney General, and Mel Kam- 
merlohr, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BrRoDKEY, and WHITE, JJ., and 
BuveE, District Judge. 


BuvgE, District Judge. 

On September 23, 1976, in the State of Wyoming, 
David Parker was shot with a shotgun, which re- 
sulted in his death within a short time. After the 
shooting, the defendant, Richard Robinson, stated, 
“‘T just wanted to get the body away from the house, 
and away from my mind.’’ The defendant loaded 
the body into the trunk of an automobile and drove 
the car until the gas gauge showed empty. He then 
drove off into a ditch, got out, and rode back home 
with his wife in another car. The automobile with 
the body of Parker was left at a point just east of the 
Wyoming-Nebraska state line. The defendant was 
charged with murder by Wyoming authorities, but 
was found not guilty on April 22, 1977. 

On September 2, 1977, in Scotts Bluff County, Ne- 
braska, defendant, Richard Robinson, was charged 
with a violation of section 28-1033, R. R. 8. 1943, in 
that he did, ‘‘unlawfully and feloniously throw away 
or abandon a dead human body in a place other than 
a regular place for burial and without the issuance 
of a proper death certificate.’’ He was also charged 
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with being an habitual criminal. Preliminary pre- 
trial motions were filed and overruled. A jury was 
waived, and the habitual criminal charge was dis- 
missed by the State. A trial was had on stipulated 
evidence, and the defendant was found guilty. A 
motion for new trial was overruled, and the defend- 
ant was sentenced to a term of 2 years in the Ne- 
braska Penal and Correctional Complex. 

The defendant has appealed and contends, among 
other things, that section 28-1033, R. R. 8. 1943, is so 
overbroad, vague, and indefinite as to violate the de- 
fendant’s due process of law rights under both the 
Nebraska and United States Constitutions. 

Section 28-1033, R. R. S. 1943, reads in its entirety 
as follows: ‘‘It shall be unlawful for any person or 
persons to throw away or abandon any dead human 
body, or any portion thereof, in any place other than 
a regular place for burial and under a proper death 
certificate issued under either section 71-182 or 71- 
605.”’ 

The terms the defendant complains of are ‘‘to 
throw away or abandon,’’ ‘‘dead human body or any 
portion thereof,’”’ ‘‘regular place for burial,’’ and 
‘‘proper death certificate’ issued under section 71- 
182 or 71-605. This court has said many times that it 
is not necessary for a penal statute to be written so 
as to be beyond the mere possibility of more than 
one construction. Although a penal statute is re- 
quired to be strictly construed, it should be given a 
sensible construction and general terms therein 
should be limited in their construction and applica- 
tion so as not to lead to injustice, oppression, or an 
absurd consequence. State v. Lewis, 184 Neb. 111, 
165 N. W. 2d 569 (1969); State v. Saltzman, 194 Neb. 
525, 233 N. W. 2d 914 (1975); State v. Nance, 197 Neb. 
257, 248 N. W. 2d 339 (1976). In the Lewis case de- 
fendant contended that the use of the terms ‘‘forcibly 
resist,”’ ‘‘use,’’ ‘‘deadly,’’ ‘‘dangerous,’’ and ‘‘weapon’”’ 
resulted in the statute being unconstitutional under 
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the ‘‘void for vagueness doctrine.’’ This court held 
in that case the meaning of these terms was not in 
doubt. 

It is apparent here, as in State v. Lewis, supra, 
that the terms which are challenged for vagueness 
are words of common usage and ordinarily such 
words need not be defined in the statute. State v. 
Holland, 183 Neb. 485, 161 N. W. 2d 862 (1968), and 
State v. Lewis, supra. As Chief Justice White stated 
in State v. Lewis, supra, ‘‘It might be said that they 
are words in common context that descend to the 
level of an irreducible minimum of definition.”’ 

Defendant cites State v. Adkins, 196 Neb. 76, 241 
N. W. 2d 655 (1976), and other cases in which this 
court has found that legislation was void for vague- 
ness. A reading of these cases readily shows that 
the statutory language in these cases cited by the de- 
fendant is quite different from the statutory lan- 
guage of section 28-1033, R. R. 8. 1943. 

We do not find the statute to be vague or indefinite. 
Even if there was some question about it, what we 
said in State v. Shiffbauer, 197 Neb. 805, 251 N. W. 2d 
359 (1977), and in State v. Briner, 198 Neb. 766, 255 N. 
W. 2d 422 (1977), would be appropriate. ‘“The prohi- 
bition against excessive vagueness does not invali- 
date every statute which a reviewing court believes 
could have been drafted with greater precision. All 
the Due Process Clause requires is that the law give 
sufficient warning that men may conform their con- 
duct so as to avoid that which is forbidden.’’ The 
statute here is sufficiently clear that a person of or- 
dinary intelligence has fair notice of exactly what is 
forbidden. The actions of the defendant were 
clearly prohibited under any reasonable construc- 
tion of the statute. Although hypothetical factual 
situations might be imagined where the application 
of the statute might raise constitutional issues, such 
imaginary factual situations do not help the defend- 
ant, nor make the statute unconstitutional. 
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Defendant also contends that his prosecution for 
abandoning the dead body of David Parker placed 
the defendant in double jeopardy, in that he has pre- 
viously been acquitted in Wyoming for the murder of 
David Parker. 

This court has held that a distinction exists be- 
' tween an offense and the unlawful act out of which it 
arises, it being possible that two or more distinct 
offenses may grow out of the same transaction or 
act; and the rule that a person cannot be twice put in 
jeopardy for the same offense has no application 
where two separate and distinct crimes are com- 
mitted by one and the same act, because the consti- 
tutional inhibition is directed to the identity of the of- 
fense and not to the act. Jeppesen v. State, 154 Neb. 
765, 49 N. W. 2d 611 (1951); State v. Goodloe, 197 Neb. 
632, 250 N. W. 2d 606 (1977). 

In State v. Pope, 192 Neb. 755, 224 N. W. 2d 521 
(1974), this court held that double jeopardy did not 
bar prosecution for two offenses, possession of 
heroin and possession of cocaine, because the same 
evidence would not have satisfied the requirements 
to convict for both offenses. 

In the present case it is obvious that the same evi- 
dence would not convict for both murder and for 
abandoning a dead body. 

The defendant cites Ashe v. Swenson, 397 U. S. 436, 
90 S. Ct. 1189, 25 L. Ed. 2d 469 (1970), in support of 
his contention that the doctrine of equitable estoppel 
applies to the second prosecution. That case involved 
an armed robbery of six poker players. The peti- 
tioner was charged with the robbery of one of the 
participants in the poker game, but was acquitted on 
that charge. Subsequently, the State brought the 
petitioner to trial on the charge of robbery of one of 
the other participants and he was convicted. The 
United States Supreme Court reversed the convic- 
tion, applying the doctrine of collateral estoppel to 
the second prosecution. As stated by the majority 
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in the Ashe case: ‘‘The question is not whether (the 
State) could validly charge the petitioner with six 
separate offenses for the robbery of the six poker 
players. It is not whether he could have received a 
total of six punishments if he had been convicted ina 
single trial of robbing the six victims. It is simply 
whether, after a jury determined by its verdict that 
the petitioner was not one of the robbers, the State 
could constitutionally hale him before a new jury to 
litigate that issue again.’’ Thus, it is clear to us that 
Ashe v. Swenson, supra, is not controlling in this 
case. 

The defendant was not placed in double jeopardy 
by the prosecution in Nebraska. 

The defendant also contends that his testimony in 
Wyoming should have been suppressed in the Ne- 
braska proceedings as self-incriminatory in viola- 
tion of the Nebraska Constitution and the United 
States Constitution. 

The general rule is that a defendant’s testimony at 
a former trial is admissible in evidence against him 
in later proceedings. Harrison v. United States, 392 
U.S. 219, 88S. Ct. 2008, 20 L. Ed. 2d 1047 (1968). The 
Supreme Court stated: ‘‘In this case we need not 
and do not question the general evidentiary rule that 
a defendant’s testimony at a former trial is admis- 
sible in evidence against him in later proceedings. A 
defendant who chooses to testify waives his privilege 
against compulsory self-incrimination with respect 
to the testimony he gives, and that waiver is no less 
effective or complete because the defendant may 
have been motivated to take the witness stand in the 
first place only by reason of the strength of the law- 
ful evidence adduced against him.’’ The Court of 
Appeals for the Eighth Circuit has applied this rule 
to a criminal proceeding. United States v. Cecil, 457 
F.. 2d 1178 (1972). Ata state trial against others who 
lived with him, Cecil testified in support of a defense 
motion to suppress evidence seized in a search of the 
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house. The court ruled that the testimony was given 
voluntarily in an effort to help his friends and was 
therefore admissible against him in a trial resulting 
in his conviction for possessing a short-barreled 
shotgun. 

In our case the defendant testified in the Wyoming 
trial because he was forming a defense for murder. 
He testified in order to help himself. Moreover, Mr. 
Robinson's testimony was given under the direction 
of counsel. 

Nevertheless, the question is not whether the de- 
fendant made a knowing decision to testify but why? 
Harrison v. United States, supra. In Harrison, the 
defendant’s conviction at his first trial was over- 
turned because illegally obtained confessions had 
been introduced. On remand the prosecution read 
to the jury the defendant’s testimony at the prior 
trial. The United States Supreme Court ruled that 
such testimony was the fruit of a poisonous tree be- 
cause it had been given by the defendant to counter 
the effect of the evidence which was wrongfully al- 
lowed at the first trial. In the present case the rec- 
ord is devoid of any indication that the defendant 
testified in order to counter any illegal government 
action at the murder trial. Therefore, the only in- 
ference which can be drawn is that he testified be- 
cause, with the advice of his counsel, he considered 
it to be in his own best interest to do so. Conse- 
quently, he is responsible for the results of such pub- 
lic statements, including their use as evidence in the 
instant case. 

The evidence clearly established each element of 
the offense prohibited by section 28-1033, R. R. S. 
1943. This court will not interfere on appeal with a 
conviction based upon evidence unless it is so 
lacking in probative force that the court can say as a 
matter of law that it is insufficient to support a ver- 
dict of guilt beyond a reasonable doubt. State v. Ol- 
son, 200 Neb. 341, 263 N. W. 2d 485 (1978); State v. 
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Sommers, 201 Neb. 809, 272 N. W. 2d 367 (1978). 

There is no merit to defendant’s claim of exces- 
sive sentence. A sentence imposed within statutory 
limits will not be disturbed on appeal unless there is 
an abuse of discretion. State v. McKenney, 198 Neb. 
564, 254 N. W. 2d 81 (1977); State v. Kerns, 201 Neb. 
617, 271 N. W. 2d 48. 

The judgment is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. THOMAS DALY, 
APPELLANT. 
274 N. W. 2d 557 


Filed January 24, 1979. No. 42129. 


Criminal Law: Searches and Seizures: Probable Cause: Police Of- 
ficers and Sheriffs: Motor Vehicles. Testimony that an officer 
smelled a strong odor of marijuana is sufficient to furnish prob- 
able cause to search a vehicle without a warrant, at least where 
there is sufficient foundation as to the expertise of the officer. 

Appeal from the District Court for Keith County: 
KEITH WINDRUM, Judge. Affirmed. 


Dennis L. Blewitt; Padley & Dudden, P.C. and 
David T. Schroeder, for appellant. 


Paul L. Douglas, Attorney General, and Paul W. 
Snyder, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Buv_E, District Judge. 


SPENCER, C. J., PRo TEM. 

Defendant, Thomas Daly, prosecutes this appeal 
from his conviction for possession of marijuana. 
His sole assignment of error is the denial of his mo- 
tion to suppress evidence seized from his motor ve- 
hicle. Essentially, the issue is whether the smell of 
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marijuana is sufficient to furnish probable cause for 
the warrantless search of a motor vehicle. We af- 
firm. 

At 8:55 p.m., on March 8, 1977, officer Byron R. 
Lane of the Nebraska State Patrol, while traveling 
west on Interstate Highway No. 80 approximately 
114 miles east of the Ogallala interchange, observed 
defendant’s vehicle traveling eastbound on the inter- 
state. Using a radar gun, the officer clocked the 
speed of defendant’s vehicle at 60 miles per hour, or 
5 miles over the maximum speed limit. Officer 
Lane made a U-turn, pursued the vehicle, and pulled 
it over to the side of the road. 

Lane met defendant near the left rear of defend- 
ant’s vehicle, a pickup with a fiberglass shell cover- 
ing the rear portion. He asked to see the driver’s li- 
cense and registration certificate of the defendant, 
which he produced. Lane then walked to the front of 
the pickup, accompanied by defendant, to check 
whether it had a front license plate. Lane testified 
while walking alongside the pickup he detected a 
faint odor of raw marijuana which he believed was 
coming from the rear of the vehicle. 

Lane directed defendant to take a seat in the pa- 
trol car. He issued a warning ticket for speeding 
and then asked defendant whether there was any 
marijuana in his vehicle. Defendant replied ‘‘No.’’ 
Lane then requested permission to look inside the 
vehicle, which defendant refused. At that time 
Lane advised defendant he had smelled marijuana 
in the vehicle. They left the patrol car and walked 
to the rear of defendant’s vehicle where Lane again 
advised defendant he could smell marijuana. He 
asked defendant to open the rear of the pickup. De- 
fendant asked what the procedure was. At that time 
Lane placed defendant under arrest and gave him 
the Miranda warnings. Defendant then opened the 
rear of the pickup. 

When the rear door of the pickup was opened, 
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Lane could smell a strong odor of marijuana. In- 
side he found several large boxes and a large plastic 
bag containing marijuana. The marijuana was in 
kilo form wrapped in cellophane and paper. The 
parties stipulated that 582 pounds of marijuana were 
removed from the vehicle. 

Officer Lane has been a member of the Nebraska 
State Patrol since November 1974. During basic 
training and on-the-job training he had received in- 
struction in drug recognition, including marijuana. 
He had also made approximately 50 prior arrests for 
possession of marijuana. All of these arrests fol- 
lowed stops for traffic violations and were made 
after the officer smelled marijuana. 

As previously stated, the sole issue is whether the 
smell of marijuana standing alone is sufficient to 
furnish probable cause for the warrantless search of 
a motor vehicle. We have held that it is. See State 
v. Benson, 198 Neb. 14, 251 N. W. 2d 659 (1977), where 
we held: ‘‘Testimony that an officer smelled a 
strong odor of marijuana is sufficient to furnish 
probable cause to search a vehicle without a war- 
rant, at least where there is sufficient foundation as 
to the expertise of the officer.” 

In State v. Benson, supra, we said: ‘‘The great 
majority of courts which have currently passed upon 
the issue have held that the smell of marijuana was 
alone sufficient to furnish probable cause to search a 
vehicle without a warrant, at least where there is 
sufficient foundation as to expertise. See, State v. 
Wood, 195 Neb. 353, 238 N. W. 2d 226; United States 
v. Soloman, 528 F. 2d 88 (9th Cir. 1975); People v. 
Cook, 13 Cal. 3rd 663, 119 Cal. Rptr. 500, 532 P. 2d 148 
(1975); Gordon v. State, 259 Ark. 134, 529 S. W. 2d 330 
(1976); United States v. Garza, 539 F. 2d 381 (5th 
Cir., 1976); United States v. Bowman, 487 F. 2d 1229 
(10th Cir., 1973); State v. Bidegain, 88 N. M. 384, 540 
P, 2d 864 (1975).”’ 

In United States v. Rankin, 572 F. 2d 503 (1978), 
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the Fifth Circuit Court of Appeals said: ‘‘The trial 
court also was correct in denying defendant’s 
motion to suppress the evidence obtained from the 
search of the automobile trunk. The initial stop was 
justified because this checkpoint is permanent, and 
the subsequent olfactory identification of the mari- 
juana gave the agent probable cause to search the 
trunk. See, e.g., United States v. Vale, 5 Cir., 1977, 
558 F. 2d 237.’’ Certiorari was denied by the United 
States Supreme Court. See 47 Law Week 3361 (No- 
vember 28, 1978). 

To the list of cases cited above we add State v. 
Kretchmar, 201 Neb. 308, 267 N. W. 2d 740 (1978), 
wherein we stated: ‘‘Subsequent to the stop, by the 
use of his senses the trooper became aware of the 
presence of marijuana. A trained officer should 
have no difficulty in smelling 460 pounds of mari- 
juana. At that time, under our law, the officer had 
probable cause to search the automobile for mari- 
juana without the necessity of relying on consent.’’ 

In State v. Romonto, 190 Neb. 825, 212 N. W. 2d 641 
(1973), we said: ‘‘An officer is entitled to rely on his 
senses in determining whether contraband is present 
in a vehicle. If contraband is seen or smelled, the 
officer is not required to close his eyes or nostrils, 
walk away, and leave the contraband where he sees 
or smells it. State v. Carpenter, 181 Neb. 639, 150 N. 
W. 2d 129. Probable cause may result from the use 
of any of the senses. State v. Connor, 189 Neb. 269, 
202 N. W. 2d 172.” 

The stop in this case was a valid stop. The de- 
fendant was exceeding the speed limit. The officer 
had a right to be where he was, and when he de- 
tected the odor of marijuana there was probable 
cause for the arrest and search. The judgment is 
affirmed. 

AFFIRMED. 
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STATE OF NEBRASKA, APPELLEE, V. JAMES BRADY, 
APPELLANT. 
274 N. W. 2d 559 


Filed January 24, 1979. No. 42162. 


1. Criminal Law: Constitutional Law: Probable Cause: Searches 
and Seizures. Under the Fourth Amendment to the Constitution 
of the United States the standard for determining probable cause 
for arrest and for search and seizure is the same. Probable cause 
exists in the Fourth Amendment sense where the facts and cir- 
cumstances, within the officers’ knowledge and of which they have 
reasonably trustworthy information, are sufficient in themselves to 
warrant a man of reasonable caution to believe that an offense 
has been or is being committed. 

2. Criminal Law: Statutes: Motions, Rules, and Orders: Searches 
and Seizures: Time. Section 29-822, R. R. S. 1943, provides that 
any person aggrieved by an unlawful search and seizure may move 
for return of the property so seized and to suppress its use as evi- 
dence. However, the motion must be filed at least 10 days before 
trial or at the time of arraignment, whichever is the later, unless 
otherwise permitted by the court for good cause shown. 

3. Criminal Law: Waiver: Evidence: Searches and Seizures: Time. 
A waiver of objections to evidence on the ground that it was seized 
in an unreasonable search occurs when no objection is made at 
least 10 days before trial. 

4. Criminal Law: Judgments: Evidence: Appeal and Error. This 
court will not interfere on appeal with a conviction based upon evi- 
dence unless it is so lacking in probative force that the court can 
say as a matter of law that it is insufficient to support a verdict of 
guilt beyond a reasonable doubt. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


T. Clement Gaughan, Lancaster County Public De- 
fender, and George R. Sornberger, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BoSLAUGH, 
McCown, CLINTON, BrRopkKfy, and WHITE, JJ., and 
BuvE, District Judge. 


SPENCER, C. J., PRo TEM. 
Defendant, James Brady, appeals his conviction 
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and sentence for the felony of petit larceny, second 
offense. The case was tried to the court after de- 
fendant waived a jury trial. Defendant raises two 
assignments of error: (1) The court erred in receiv- 
ing evidence over objection which was procured pur- 
suant to an illegal arrest; and (2) the evidence is 
insufficient to sustain the conviction. We affirm. 

At approximately 5 p.m., on August 20, 1977, a Lin- 
coln police officer, Thomas Wilson, was dispatched 
to the home of Lou Ann Loos to investigate a domes- 
tic disturbance between Mrs. Loos and her brother, 
the defendant. The defendant departed before the 
officer arrived. During the investigation Mrs. Loos 
told the officer the defendant had bragged to her a 
number of times that he had stolen several items. 
Two of the items mentioned were a porch swing and 
a beanbag chair. Mrs. Loos also told the officer 
where defendant was staying. 

Subsequent to his conversation with Mrs. Loos, of- 
ficer Wilson went to the address given to him by de- 
fendant’s sister. He walked up to the front of the 
house and observed a porch swing and a beanbag 
chair lying on the floor of the screened-in front 
porch. He entered the porch and knocked on the 
front door. The door was opened by defendant and a 
Terry Milke. The officer told defendant he was 
there to investigate some larcenies, and asked him 
to step outside. The officer placed defendant under 
arrest for suspicion of larceny. He then seized the 
porch swing, the beanbag chair, a hammock, and 
several house plants. 

At approximately 7 p.m., officer Wilson met with 
defendant alone in the interview room at police 
headquarters. He read the Miranda warnings to de- 
fendant, who stated he understood them. Defendant 
stated he would only answer those questions he 
wanted to answer. Officer Wilson then related to 
defendant what he had been told by Mrs. Loos. De- 
fendant admitted he had stolen the items which had 
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been seized. The porch swing was subsequently 
identified by its rightful owner, who testified it had 
been stolen from her residence on July 14, 1977. 

The basis for defendant’s objection to the testi- 
mony of officer Wilson was that his confession was 
the result of an illegal arrest. Section 29-404.02, R. 
R. S. 1948, provides: ‘‘A peace officer may arrest a 
person without a warrant if the officer has reason- 
able cause to believe that such person has com- 
mitted: 

‘*(1) A felony; or 

‘“(2) A misdemeanor, and the officer has reason- 
able cause to believe that such person either (a) will 
not be apprehended unless immediately arrested; 
(b) may cause injury to himself or others or damage 
to property unless immediately arrested; (c) may 
destroy or conceal evidence of the commission of 
such misdemeanor; or (d) has committed a misde- 
meanor in the presence of the officer.’’ 

In State v. Donald, 199 Neb. 70, 256 N. W. 2d 107 
(1977), we held: ‘‘Under the Fourth Amendment to 
the Constitution of the United States the standard for 
determining probable cause for arrest and for 
search and seizure is the same. Probable cause 
exists in the Fourth Amendment sense where the 
facts and circumstances, within the officers’ knowl- 
edge and of which they have reasonably trustworthy 
information, are sufficient in themselves to warrant 
a man of reasonable caution to believe that an of- 
fense has been or is being committed.”’ 

Officer Wilson was acting upon the information 
given to him by the defendant’s sister, when he went 
to her home to investigate the domestic disturbance 
complaint involving her brother. Her knowledge of 
possible crimes was based upon information sup- 
plied to her by her brother, the defendant. Two of 
the items she specifically mentioned to the officer 
were the porch swing and a beanbag chair. When 
the officer arrived at the address furnished him to 
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visit with defendant, he observed the beanbag chair 
and the porch swing on the porch. The porch swing 
had not been hung up but was lying on the floor. 
This observation would tend to confirm the informa- 
tion given to him that the defendant had stolen a 
porch swing and a beanbag chair. 

At that time the officer would not have had reason 
to suspect that other than a misdemeanor had 
occurred. It was the fact of a previous conviction 
which raised the misdemeanor to a felony. How- 
ever, the officer had talked to the defendant about 
possible larcenies. If officer Wilson had not ar- 
rested defendant, but had gone back to the station to 
procure a warrant, it would have been possible for 
the defendant to have concealed the evidence which 
was then in plain sight on the porch near where the 
officer was interviewing the defendant. 

Section 29-822, R. R. S. 1943, provides that any per- 
son aggrieved by an unlawful search and seizure 
may move for return of the property so seized and to 
suppress its use as evidence. However, the motion 
must be filed at least 10 days before trial or at the 
time of arraignment, whichever is the later, unless 
otherwise permitted by the court for good cause 
shown. No pretrial motion was made by the defend- 
ant to suppress evidence. This constitutes a waiver 
of objection to the evidence on the ground that it was 
seized in an unreasonable search. See State v. Don- 
ald, supra, in which we held: ‘‘A waiver of objec- 
tions to evidence on the ground that it was seized in 
an unreasonable search occurs when no objection is 
made at least 10 days before trial * * *.” 

Defendant .did object to the introduction of the 
statements which he made admitting the theft of the 
property after he had been given the Miranda warn- 
ings. He is relying on Brown v. Illinois, 422 U. S. 
590, 95 8S. Ct. 2254, 45 L. Ed. 2d 416 (1975), which held 
that the Miranda warnings by themselves do not as- 
sure that statements given by an accused are of suf- 
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ficient free will as to purge the primary taint of an 
unlawful arrest. He contends the confession is in- 
voluntary because it was obtained by exploitation of 
an illegal arrest. In Brown, the United States Su- 
preme Court stated: ‘‘The Miranda warnings are 
an important factor, to be sure, in determining 
whether the confession is obtained by exploitation of 
an illegal arrest. But they are not the only factor to 
be considered. The temporal proximity of the ar- 
rest and the confession, the presence of intervening 
circumstances * * * and, particularly, the purpose 
and flagrancy of the official misconduct are all rele- 
vant.” 

Brown v. Illinois, supra, is not applicable herein. 
There was no flagrant official misconduct. The trial 
court could have found the arrest was not per se an 
illegal arrest. It was within the ambit of section 29- 
404.02, R. R. S. 1943, permitting a police officer to 
make an arrest without a warrant. The information 
received by the officer from a close relative of the 
defendant, when corroborated by the presence of the 
articles in plain sight on the porch of the home 
where defendant was staying, in such condition as to 
indicate that they had recently been placed there, 
would be sufficient to warrant a man of reasonable 
caution to believe that probable cause existed. Con- 
sidering the fact the officer had explained the reason 
for his presence to the defendant, exigent circum- 
stances existed to make the arrest without the 
necessity to leave the scene to secure an arrest war- 
rant. 

While the officer’s testimony concerning state- 
ments made by defendant’s sister are hearsay as to 
the defendant, they are admissible on the issue of 
probable cause. The articles found in defendant's 
possession were sufficiently identified as having 
been stolen. The defendant admitted, after having 
been fully apprised of his rights, that he alone had 
stolen the articles. 
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The verdict is sustained by sufficient evidence. 
This court will not interfere on appeal with a convic- 
tion based upon evidence unless it is so lacking in 
probative force that the court can say as a matter of 
law that it is insufficient to support a verdict of guilt 
beyond a reasonable doubt. State v. Olson, 200 Neb. 
341, 263 N. W. 2d 485 (1978). 

The judgment is affirmed. 

AFFIRMED. 
White, J., concurring in result. 

I concur in the result only. Defendant has 
waived any right to object to an alleged unlawful 
search and seizure by failing to file a motion to sup- 
press at least 10 days before trial or at the time of 
the arraignment. Any statements by the majority 
relating to the admissibility of the seized evidence 
are unnecessary to a determination of this case. 

McCown and Cuiinton, JJ., join in this concurrence. 


DELOR Royce TILDEN, APPELLANT, V. DIANE SUE TILDEN, 
APPELLEE. 
274 N. W. 2d 860 


Filed January 30,1979. No. 41714. 


1. Divorce: Parent and Child: Minors. A decree for the payment 
of child support may be modified only when a subsequent change 
in circumstances requires such modification in the best interests 
of the children. 

2. H . The amount of child support ordered to 
be maid by a parent should be determined according to the status, 
situation, and character of the parties; the anticipated needs of the 
eects and the financial position and ability of both parents. 

3. : . The determination of an amount of child 
support should be reasonable according to the discretion of the 
court in view of the circumstances; there is no mathematical form- 
ula for the calculation of such amount. 


Appeal from the District Court for Platte County: 


JoHN C. WHITEHEAD, Judge. Reversed and re- 
manded with instructions. 
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Winkle & Brock, for appellant. 
Robak & Geshell, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BoSLAUGH, 
McCown, CLINToNn, and Bropkey, JJ., and Kuns, Re- 
tired District Judge. 


Kuns, Retired District Judge. 

This is an appeal from an order of the District 
Court for Platte County, Nebraska, modifying the 
provisions of a divorce decree for the support of two 
minor children of Delor Royce Tilden, the appellant, 
and Diane Sue Tilden, the appellee. We reverse and 
remand the order. 

In a suit for divorce, instituted by the appellant, a 
decree of absolute divorce was entered on February 
4, 1972, with provisions for the custody and support 
of said children. On September 28, 1972, the court 
modified the previous decree granting custody to the 
appellee and fixing the amount of support to be paid 
by appellant at $100 per month for both children. In 
1977, appellant filed a motion to secure added rights 
of visitation; appellee thereupon showed that appel- 
lant was $3,700 in arrears in child support payments 
and moved that he be cited for contempt. She fur- 
ther moved for a modification of the previous order 
increasing the amount of the child support. Follow- 
ing a hearing, the trial court made new provisions 
for visitation by appellant and ordered that the 
amount of child support be increased to $100 per 
month for each child. Appellant assigns error in 
that the judgment is not supported by the evidence. 
No other issues are presented on this appeal. 

The bill of exceptions contains all of the testimony 
at the original trial and at each of the modification 
hearings. Neither party ever submitted a detailed 
family budget. In September 1972, the appellee had 
remarried; her husband had a monthly income of 
$600. At that time, the appellant had a monthly 
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income of $900 and was responsible for the support 
of four children by a previous marriage. The evi- 
dence did not show the amount of support he was 
actually paying. In June 1977, appellee had been 
again divorced and had remarried. Her present 
husband had an income of $1,100 per month and was 
supporting four children by a previous marriage in 
the family home. The appellant was earning $733.64 
per month; his four children had been adopted by 
others and he had been relieved of responsibility for 
their support. At the time of the original decree, he 
had debts amounting to approximately $3,350; the 
evidence does not show whether this indebtedness 
still existed in addition to the arrears of child sup- 
port. The appellee testified that the needs of the 
children were as follows: (1) Groceries for both, 
approximately $50 per month; (2) tuition for both, 
$150 per year; (8) clothing for two, $50 for an un- 
stated period; (4) anticipated medical expenses for 
a tonsillectomy for the son, and frequent changes of 
glasses for the daughter, approximately $40 to $60 
per month. Their needs in 1972 were not stated. 

In order to show a basis for the modification of a 
previous order for the payment of child support, the 
evidence must show that there has been such a ma- 
terial change in circumstances that the best inter- 
ests of the child require such a modification. Wal- 
ters v. Walters, 177 Neb. 731, 131 N. W. 2d 166; Gray 
v. Gray, 192 Neb. 392, 220 N. W. 2d 542. The evi- 
dence summarized above is insufficient to show the 
circumstances as they existed in 1972, and the extent 
to which such circumstances had changed by 1977. It 
is entirely conjectural whether the best interests of 
the children required a change in the provisions for 
their support or whether the appellant could or 
should be required to pay a larger amount for such 
support. 

In determining an amount of child support, either 
in the first instance or by modification, considera- 
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tion must be given to the status, situation, and char- 
acter of the parties; the anticipated needs of the 
children; and the financial position and ability of 
both parents. Breiner v. Breiner, 195 Neb. 143, 236 
N. W. 2d 846. The court should consider the circum- 
stances and exercise its discretion reasonably in 
view thereof; there is no mathematical formula for 
the calculation of an appropriate amount of support. 
Hupke v. Hupke, 195 Neb. 363, 238 N. W. 2d 229. 
When the future needs of the children involve nonre- 
curring items or charges not susceptible of accurate 
advance estimation, such as some medical expenses, 
the trial court may, in its discretion, direct that such 
items be paid by a parent when and if they are in- 
curred. Berigan v. Berigan, 194 Neb. 185, 231 N. W. 
2d 131. The evidence in this record fails to show the 
necessary circumstances, particularly with refer- 
ence to the situation of each of the parties. A trial 
court should not be required to speculate in fixing 
amounts of child support. 

The modification order is reversed as to the provi- 
sions for the payment of child support and remanded 
with instructions to the trial court to allow both 
parties to offer evidence in addition to that intro- 
duced at previous hearings. The court will then de- 
termine whether a material change in circum- 
stances, since the previous modification, and the 
best interests of the children require a further modi- 
fication, and, if so, the amount thereof. 

REVERSED AND REMANDED WITH INSTRUCTIONS. 
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CHRYSLER Motors CORPORATION, A CORPORATION, 
APPELLANT, V. THE NEBRASKA MOTOR VEHICLE INDUSTRY 
LICENSING BOARD; R. JAMES PEARSON, MEMBER AND 
CHAIRMAN; HERBERT G. ANDREWS; MARLIN O. 

ARMBRUSTER; Forest F. Comps; Francis HANNA; 
ROBERT B. KRAMER, SR.; WALTER R. Loults; 
Jutius Novak; DALE F. SaILors; and DoNaLD DRoup, 
MEMBERS OF SAID BOARD; AND GILMAN MOTOR COMPANY, 
A CORPORATION, AND STATE OF NEBRASKA, APPELLEES. 
274 N. W. 2d 862 


Filed January 30, 1979. No. 41718. 


1. Administrative Law: Statutes: Appeal and Error. In an appeal 
to this court from an order of the Nebraska Motor Vehicle Industry 
Licensing Board denying an application to terminate a dealers 
franchise agreement, under the provisions of section 84-918, R. R. S. 
1943, we determine only whether the District Court and the board 
applied the proper criteria and if there was substantial evidence 
to support the findings and orders of the board. 

2. Administrative Law: Statutes. Section 60-1429, R. R. S. 1943, pro- 
vides that good cause to terminate a motor vehicle dealer fran- 
chise cannot be established on the sole fact that the franchisor 
desires further penetration of the market. 


Appeal from the District Court for Lancaster 
County: WILLIAM D. Buus, Judge. Affirmed. 


Denzel R. Busick of Fraser, Stryker, Veach, 
Vaughn, Meusey, Olson & Boyer, P.C., for appellant. 


James R. Hancock of Hancock & Shaver, for ap- 
pellee Gilman Motor Co. 


Heard before SpENcER, C. J., PRO TEM., BosLauGH, 
McCown, CLINTON, BRopKEY, and WHITE, JJ., and 
COLWELL, District Judge. 


COLWELL, District Judge. 

Plaintiff, Chrysler Motors Corporation, appeals 
from the order of the Nebraska Motor Vehicle Indus- 
try Licensing Board (board) denying plaintiff’s ap- 
plication to terminate the Dodge dealer franchise of 
defendant, Gilman Motor Company, a corporation 
(Gilman), of Scottsbluff, Nebraska. 
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On December 12, 1975, plaintiff filed with the 
board an application to terminate Gilman’s fran- 
chise alleging that Gilman had a continuous history 
of unsatisfactory sales performance, failed to main- 
tain competitive facilities, failed to comply with its 
franchise agreements, and that the public (con- 
sumer) is harmed thereby. § 60-1424, R. R. S. 1943. 
After a full evidentiary hearing, the board on June 9, 
1976, found no good cause had been shown and plain- 
tiff’s application was denied. 

Pursuant to section 84-917, R. R. S. 1943, plaintiff 
appealed to the District Court for Lancaster County, 
Nebraska. Issues were joined, and upon hearing on 
the record, including the full transcript of the board 
hearing, the District Court affirmed the order of the 
board. 

Plaintiff assigns as error: (1) The decision was 
not sustained by the evidence and it is contrary to 
law. (2) The board’s decision was arbitrary and 
capricious. Other errors were assigned, but not 
argued. Our de novo review, section 84-918, R. R. 8. 
1943, is limited in this case to a determination of 
whether the District Court and the board applied the 
proper criteria and if there was substantial evidence 
to support the findings and orders of the board. The 
20’s, Inc. v. Nebraska Liquor Control Commission, 
190 Neb. 761, 212 N. W. 2d 344. 

In this proceeding to terminate the franchise of a 
motor vehicle dealer, pursuant to sections 60-1420 to 
60-1435, R. R. S. 1948, the franchisor has the burden 
to prove both good cause for termination and that 
upon termination another franchise in the same line- 
make will become effective in the same community. 

Gilman is a family owned business incorporated in 
1964, having been an authorized dealer in Dodge autos 
and trucks in Scottsbluff, Nebraska, since 1931. Glen 
Gilman, the present corporate vice president and 
general manager, has been active in the business 
since 1949. In 1964 a 1-year Term Sales Agreement 


232 NEBRASKA REPORTS [VoL. 202 


Chrysler Motors Corp. v. Nebraska Motor Vehicle Industry Licensing Bd. 


was executed whereby Gilman’s franchise was con- 
tinued and Gilman agreed to make improvements in 
the physical plant, maintenance, and in sales per- 
formance. Full compliance was never reached, al- 
though this agreement was regularly renewed 
through 1969. In 1970 Chrysler and Gilman entered 
into a Direct Dealer Agreement for the sale of 
Dodge cars and trucks. In 1972 there was a similar 
Direct Dealer Agreement for the sale of Dodge Colt 
compact cars. Both of these contracts were in force 
at the time of these proceedings. 

Plaintiff also manufactures a line of companion 
Chrysler and Plymouth cars. Scottsbluff does not 
now have a Chrysler-Plymouth agency. The last 
two attempts to establish such a line by a dealer in 
Scottsbluff failed. In 1975 Gilman requested the 
Chrysler-Plymouth line be combined with the Gil- 
man Dodge agency. Chrysler refused. There is no 
competent, specific evidence in the record that 
plaintiff would provide another effective dealer fran- 
chise in Scottsbluff. 

The present Gilman physical plant was built in 
stages beginning in 1947 at West 27th Street between 
Avenue D and HE, in a busy commercial area, in- 
cluding a used car lot display area, showroom area, 
parts department, new car display area, and offices. 
In 1974 plaintiff requested Gilman to either build a 
new facility, or update its present buildings, pre- 
ferably on the edge of Scottsbluff. Although Gilman 
had the financial capabilities to do so, it declined for 
the reason that the required additional investment 
was not warranted. There were no reliable estimates 
as to such cost, but the record suggests a minimum 
of $200,000 would be required. A part of the evi- 
dence includes photographs of the Gilman buildings, 
both exterior and interior, and photographs of six lo- 
cal, major competing auto retail facilities. The 
present Gilman facilities are both competitive and 
adequate. 
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Throughout the past 15 years, there was continual 
dissatisfaction on the part of plaintiff with both the 
physical appearance of the Gilman facility and the 
failure of Gilman to improve its gross sales by ‘‘pen- 
etrating the market.’’ Gilman regularly agreed to 
improve the physical facilities by window washing, 
painting, redecorating, sweeping, and generally im- 
proving the physical appearance; however, Gilman 
never fully complied with plaintiff’s standards and 
requirements. Gilman also agreed that it would in- 
crease its efforts in penetrating the market. 

Included in the 1970 and 1972 agreements was the 
provision that Gilman would attain minimum sales 
responsibility (MSR) which was a substitute form- 
ula to their prior reference to ‘‘penetrating the mar- 
ket.’”’ Briefly MSR is the number of cars that a 
dealer was required to sell to equal the product ac- 
ceptance in terms of sales obtained in the Chrysler- 
Denver zone area. The basic element for MSR is 
the number of new car registrations obtained from 
the county records as collected and prepared by the 
R. L. Polk Co., a national commercial company pro- 
viding such statistics for manufacturers. There is 
conflict in the record as to the reliability of such 
data. 

Plaintiff claims that the combined MSR for Gil- 
man for the period 1971-75 shows progressive per- 
centage decline as follows: 


Year MSR Sales Accomplishment 
1971 124 103 83.1% 
1972 147 116 78.9% 
1973 198 125 63.1% 
1974 224 141 62.9% 
1975 (11 mo.) 180 91 50.6% 


Gilman’s evidence was that its share of the new 
cars sold and delivered in the Scottsbluff area is 
about the same during this period. 

Section 60-1429, R. R. S. 1943, provides that good 
cause to terminate a franchise cannot be established 
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on the sole fact that the franchisor desires further 
penetration of the market. 

Although the record shows that Gilman neglected 
physical appearances, it also shows: (1) Gilman 
Motor Company and its family owners enjoy a 
strong financial credit reputation in the Scottsbluff 
community. (2) It was competitive in the retail 
auto and truck sales market. (3) It maintained an 
above average inventory of parts and repairs and it 
gave priority to service and repairs of both autos 
sold by it and of such service to other customers. 
(4) The customer service was directed to encourag- 
ing repeat business and Gilman had a reputation for 
providing good service. (5) The Gilman employees 
were qualified to provide the respective services re- 
quired of them. (6) Glen Gilman, as manager, de- 
voted about 80 hours a week to the business affairs 
of Gilman. (7) The advertising program included a 
60-second spot radio commercial each morning. Al- 
though Gilman’s advertising program was not in 
strict compliance with Chrysler’s standards, it was 
adequate. (8) Gilman had been a continuing suc- 
cessful stable representative of Chrysler as a Dodge 
dealer for 41 years. (9) Other Dodge dealers in the 
Denver zone also failed to meet their MSR require- 
ments. 

Plaintiff argues that American Motors Sales Corp. 
v. Perkins, 198 Neb. 97, 251 N. W. 2d 727, is disposi- 
tive in this case. That claim is without merit. In 
Perkins there was a total failure and refusal on the 
part of Perkins to meet even the minimal franchise 
requirements of a new car dealer as to facilities, 
inventory, supplies, and sales performance. 

From a review of the entire record, we conclude 
that the issue of good cause was properly considered 
by the board as provided in section 60-1433, R. R. S. 
1943, that the decision of the board was neither arbi- 
trary nor capricious, and there is substantial com- 
petent material evidence to support its decision. 
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The order of the District Court was correct and is 
affirmed. 
AFFIRMED. 


Epwarpb Louis McCurry, APPELLANT, V. LAUREN 
MARIE McCurRRY, APPELLEE. 
274. N. W. 2d 865 


Filed January 30, 1979. No. 41740. 


1. Divorce: Parent and Child: Minors. In determining the ques- 
tion of who should have the care and custody of a child upon the 
dissolution of a marriage, the paramount consideration must be 
the best interests and welfare of the child. 

2. Divorce: Parent and Child: Minors: Appeal and Error. The 
determination of the trial court with respect to awarding or chang- 
ing the custody and support of minor children is subject to re- 
view but will not ordinarily be disturbed on appeal unless there is a 
clear abuse of discretion or it is clearly against the weight of the 
evidence. 

3. Divorce: Courts: Property: Appeal and Error. A division of 
property rests in the sound discretion of the District Court, and in 
the absence of an abuse of discretion will not be disturbed on appeal. 


Appeal from the District Court for Douglas County: 
James A. Buck.Ley, Judge. Affirmed. 


Jarve L. Garrett, for appellant. 
Vincent P. Sutera of Sutera & Sutera, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRoDKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


McCown, J. 

This is a proceeding for dissolution of marriage. 
The District Court dissolved the marriage, granted 
custody of the three minor children to the wife, 
ordered the husband to pay child support, and made 
a property division. The husband has appealed. 

The parties were first married in 1966, divorced in 
1972, and remarried on June 18, 1973. At the time of 
the decree in this case, in the fall of 1977, the children 
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were 11/2, 10, and 11 years old. In the fall of 1976 
the wife moved out of the family home, taking the 
infant girl with her and leaving the two older chil- 
dren with the husband. 

The husband filed his petition in this case on Jan- 
uary 25, 1977, seeking dissolution of the marriage 
and custody of the children. The wife, by answer 
and cross-petition, sought dissolution of the mar- 
riage, custody of the children, and support for her- 
self and the children. On March 2, 1977, the District 
Court granted temporary custody of the two older 
children to the husband and custody of the infant 
daughter to the wife, and ordered the husband to pay 
temporary support for the wife and infant daughter. 
The monthly amount of temporary support was later 
reduced from $150 to $60 per month because the. 
husband had been disabled and was unable to work. 

The case was tried on August 29, 1977. At time of 
trial the husband was a 32-year-old construction 
worker. His take-home pay, when working, was 
$884 per month. His income had been reduced 
during 1977 because of an injury to his knee. He ad- 
mitted that he was an alcoholic and that he still 
drank on occasion, although he had completed a re- 
habilitation course for alcoholics at a local institu- 
tion. The wife testified that her husband had not 
been cured of alcoholism, still drinks, and would not 
be a proper person to have custody of the children. 
She testified to acts of violence against her and the 
children, some of which the husband admitted. 

The wife was 28 years old at the time of trial and 
was employed by Northwestern Bell Telephone 
Company. She had a gross income of $710 per 
month. The testimony of the social worker ap- 
pointed by the court to investigate the care of the 
children was that both the wife and the husband 
could adequately care for the children. The trial 
judge questioned the two older children in chambers. 
The girl preferred to live with her mother. The boy 


VoL. 202] JANUARY TERM, 1979 237 


McCurry v. McCurry 


preferred to live with his father. 

The decree of the District Court dissolved the mar- 
riage and granted the wife custody of the three 
minor children, subject to reasonable visitation 
rights by the husband. The husband was ordered to 
pay child support of $50 per month per child until he 
was able to return to work, and $100 per month per 
child thereafter until each of the children reached 
the age of majority, married, or otherwise became 
emancipated, whichever occurred first. The decree 
also provided that the wife should have exclusive 
possession of the family home until such time as 
both of the two older children reach majority, die, or 
become emancipated, whichever combination of 
events occurred first. The wife was required to 
make the monthly mortgage payments on the house, 
and the court directed that upon sale of the home 
any net equity realized should be divided equally 
between the parties. The court also awarded the 
wife the household furnishings and fixtures in the 
family home and a Volkswagen automobile. Any 
other personal property was awarded to the party in 
possession. The husband has appealed. 

The husband contends that he, rather than the 
wife, should have been awarded custody of the chil- 
dren or, at least, of the two older children. The rule 
is well established in this court that in determining 
the question of who should have the care and cus- 
tody of a child upon the dissolution of a marriage, 
the paramount consideration must be the best inter- 
ests and welfare of the child. Schinkel v. Schinkel, 
199 Neb. 1, 255 N. W. 2d 851. 

The determination of the trial court with respect 
to awarding or changing the custody and support of 
minor children is subject to review, but the deter- 
mination of the trial court will not ordinarily be dis- 
turbed on appeal unless there is a clear abuse of dis- 
cretion or it is clearly against the weight of the evi- 
dence. Schmer v. Schmer, 197 Neb. 800, 251 N. W. 
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2d 167. The evidence in the case now before us sup- 
ports the action of the trial court. The evidence is 
persuasive that the best interests of the children will 
be better served by awarding custody to the wife. 
There was no abuse of discretion here. 

The husband also contends that the trial court 
erred in awarding the use of the family home to the 
wife, and also in awarding her various items of furn- 
iture and personal property. A division of property 
rests in the sound discretion of the District Court, 
and in the absence of an abuse of discretion will not 
be disturbed on appeal. Schmer v. Schmer, supra. 
There was no abuse of discretion in the case now be- 
fore us. 

The judgment of the District Court was correct 
and is affirmed. The wife is awarded the sum of 
$250 for the services of her attorney in this court. 

AFFIRMED. 


THE OMAHA NATIONAL BANK, A NATIONAL BANKING 
ASSOCIATION, APPELLEE, V. CONTINENTAL WESTERN 
CORPORATION ET AL., APPELLEES, IMPLEADED WITH 
DAVE BENNETT, INC., A CORPORATION, AND 
M & S GRaDING, INC., A CORPORATION, APPELLANTS. 
274. N. W. 2d 867 


Filed January 30, 1979. No. 41812. 


1. Property: Mechanic’s Liens. An architect who furnishes plans 
and specifications for an improvement on real estate is entitled to 
a mechanic’s lien upon such real estate. 

2. Contracts: Mechanic’s Liens: Time: Limitations of Actions. 
Where labor or material has been furnished by a party under dis- 
tinct contracts, the claim for a mechanic’s lien under each con- 
tract must be filed within the time limited by the statutes for that 
purpose. 

3. Mechanic’s Liens. The mechanic’s lien statutes require a liberal 
construction so as to effectuate their objects, and they should en- 
force the equitable principle that everyone who, by his labor and 
materials, contributes to the enhancement of the property of an- 
other should be compensated. 
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Appeal from the District Court for Sarpy County: 
RaymonpD J. Case, Judge. Affirmed in part, and in 
part reversed and remanded with directions. 


Jon 8S. Reid of Kennedy, Holland, DeLacy & Svo- 
boda, for appellant Dave Bennett, Inc. 


James E. Lang of Marer, Venteicher, Strasheim, 
Seidler, Laughlin, Lazer & Murray, P.C., for appel- 
lant M & S Grading, Inc. 


Zwieback, Brady, Kasher, Festersen & Pavel, 
P.C., and Gary M. Burton, for appellee Omaha Na- 
tional. 


Hunter, Houlihan & Katz, for appellee First Na- 
tional of Council Bluffs. 


Finlayson, McKie & Fisk and Louis M. Bruckner, 
for appellee Bank of Millard. 


Heard before Krivosna, C. J., BosLaucH, and Brop- 
KEY, JJ., and Ronin and NorrTon, District Judges. 


Ronin, District Judge. 

This is a real estate mortgage foreclosure action 
commenced by the appellee, The Omaha National 
Bank, by filing its petition to foreclose its mortgage 
upon two tracts of real estate in Sarpy County, Ne- 
braska. The Continental Western Corporation (Con- 
tinental) was the owner of the tract of land involved 
in this appeal. Both Continental and Antilles Corpo- 
ration, the owner of the other tract, along with Dave 
Bennett, Inc., a corporation, (Bennett) and M&S 
Grading, Inc., a corporation (M & S) as mechanic’s 
lien holders, were named defendants in the fore- 
closure action. Both Bennett and M & S answered 
appellee’s petition and separately cross-petitioned 
for the foreclosure of their mechanic’s liens which 
had been filed on the subject real estate. 

After conferences and hearings in the District 
Court for Sarpy County, Nebraska, the parties en- 
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tered into a stipulation which was filed on December 
13, 1976, and which became binding on all the parties. 
This stipulation resolved many of the issues, but left 
the remaining issues as to the validity and priority 
of the mechanic’s liens of Bennett andM &S8. Trial 
was held on March 15, 1977, and, after final submis- 
sion of the issues, the court, on May 31, 1977, entered 
its memorandum opinion finding: 

1. That the lien claim of Bennett was filed outside 
the statutory time limit and should be disallowed, and 

2. That the contract of M & S was ‘‘too indefinite 
in its terms and requirements to be binding and is 
insufficient to support a mechanic’s lien herein,’’ 
and the lien claim should be disallowed. 

On September 13, 1977, the District Court entered 
its decree of foreclosure which included the provi- 
sions of its memorandum opinion. Bennett and M & 
S filed motions for new trial, which were overruled. 
Appellants and cross-petitioners, Bennett and M & 8, 
filed separate appeals from the decree of the Dis- 
trict Court disallowing their separate mechanic’s 
lien claims. 

The facts relating to the Bennett mechanic’s lien 
claim are these. On September 9, 1971, appellee, 
The Omaha National Bank, made a loan in the 
amount of $1,000,000 to the landowners, Continental 
and Antilles Corporation, evidenced by a promissory 
note secured by a mortgage executed by them on 
each of their tracts of farmland real estate. The 
documents were duly recorded on September 10, 
1971, and that property is the subject of this fore- 
closure action. The intended use of the tract owned 
by Continental was for development of a residential 
subdivision with two 18-hole golf courses, known as 
the Coronado subdivision of Sarpy County, Nebraska. 

Continental employed the engineering firm of 
Lamp, Rynearson (Lamp) to design and lay out the 
entire Coronado subdivision. In July 1972, Lamp 
contacted Bennett, whose primary business was to 
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design golf courses. Bennett started work as a sub- 
contractor for Lamp in October 1972, under an oral 
agreement which was later reduced to writing on 
January 27, 1973. Bennett prepared complete pre- 
liminary plans for both golf courses and detailed 
construction specifications for the north golf course. 
The grading work with M & §S started in June 1973, 
and the irrigation system work was inspected by 
Bennett until all construction work was finally 
stopped in December 1973, because Continental was 
unable to continue to make payments. 

In March 1974, a new written contract was entered 
into between Bennett and Continental. This con- 
tract replaced the previous contract between Lamp 
and Bennett. All the construction work on Coronado 
had been performed under the Lamp contract. The 
only services performed by Bennett after execution 
of the new written contract with Continental were 
rendered in April 1974, amounting to $577.28, and a 
separate bill for services and expenses for a trip to 
Nebraska in June 1974, in the sum of $187.27. Ben- 
nett filed its mechanic’s lien on September 17, 1974, 
in the sum of $17,970.55 on the Coronado subdivision 
based on the written contract with Continental of 
March, 1974. 

The law in Nebraska is clear that an architect who 
furnishes plans and specifications for an improve- 
ment on real estate is entitled to a mechanic’s lien 
upon such real estate. VonDorn v. Mengedoht, 41 
Neb. 525, 59 N. W. 800 (1894). 

The time for filing a mechanic’s lien cannot be ex- 
tended by tacking two or more contracts together. 
In Henry & Coatsworth Co. v. Halter, 58 Neb. 685, 79 
N. W. 616 (1899) our court stated: ‘‘Where labor or 
material has been furnished by a party under dis- 
tinct contracts, the claim for a mechanic’s lien 
under each contract must be filed within the time 
limited by the statute for that purpose.’”’ See, also, 
La Puzza v. Prom Town House Motor Inn, Inc., 191 
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Neb. 687, 217 N. W. 2d 472 (1974); § 52-102, R. R. S. 
1943. Bennett’s mechanic’s lien makes no reference 
to any contractual relationship with Lamp. All the 
services of Bennett, except the two billings for April 
and June of 1974, were rendered under the contract 
of January 23, 1973. No lien claim of Bennett for 
services under the Lamp subcontract was filed un- 
der that contract in accordance with the statutory 
requirements of section 52-102, R. R. 8. 1948, and 
therefore it cannot be allowed on a lien claim based 
on the later separate and distinct written contract of 
March 1974, with Continental. 

Services were performed by Bennett in June 1974, 
which were separately billed in the sum of $187.27 
because Continental desired Bennett to consult with 
another subcontractor who had refused to continue 
working since payments were not made to him on 
his billings and Continental was in financial difficul- 
ties. This service was not related to the March 1974 
contract and was not a proper item to be included in 
its mechanic’s lien. The record is clear that there 
was no construction work of any kind on the Coro- 
nado project after December 1973. There is a pre- 
sumption that where more than-60 days intervene 
between the performance of work items in a me- 
chanic’s lien account, the last item performed was 
furnished under a separate contract. See Gatchell 
v. Henderson, 156 Neb. 1, 54.N. W. 2d 227 (1952). Our 
court held in Occidental Savings and Loan Assn. v. 
Cannon, 184 Neb. 659, 171 N. W. 2d 166 (1969) that: 
‘“‘The time for filing a lien cannot be delayed by per- 
forming minor labor or furnishing minor items of 
materials.’’ The court finds that the separately 
billed item of $187.27 for services rendered by appel- 
lant Bennett did not sufficiently relate to the written 
agreement of March 1974, and that the trial court 
was correct in its finding that the entire lien claim of 
appellant Bennett was filed outside the statutory 
time limit and must be disallowed. 
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All the remaining parties have stipulated that ap- 
pellee, The Omaha National Bank, is the first 
mortgage holder, including its later advancement of 
$87,800. The judgment of the District Court is also 
affirmed in determining that the remaining balance 
due appellee, The Omaha National Bank, has prior- 
ity over all other liens of the parties in this action. 

The facts relating to the mechanic’s lien of M&S 
for grading of the Colorado subdivision are generally 
not in dispute. The sole and only issue is whether, 
under these undisputed facts, M & S has a valid me- 
chanic’s lien. The written stipulation filed on De- 
cember 13, 1976, provides that Continental is in- 
debted to M & S in the amount of $36,873.14 plus ac- 
crued interest in the amount of $18,208.22 to Novem- 
ber 30, 1976, with interest accruing at the rate of 
$9.09 thereafter per day until paid, and that valid 
consideration was given. The two-page written 
memorandum contract between Continental and M 
& S was executed on June 2, 1973, and was received 
in evidence as exhibit 1 (B). Exhibit 1 (A) is the 
mechanic’s lien filed by M & S on January 24, 1974, 
together with 20 pages attached thereto listing the 
dates and itemization of the grading work performed 
by M & S with the charges specified for each item. 
The record is undisputed that M & S commenced its 
grading work on Coronado on June 11, 1973, with the 
last work being performed on November 1, 1973. The 
mechanic’s lien filed by M & S on January 24, 1974, 
is based on the written contract between the parties 
dated June 2, 1973. 

The testimony of Clair Morgan, president of appel- 
lant M & S, is also undisputed that the entire Coro- 
nado subdivision was graded, which included all the 
lots and both golf courses. Exhibit 8 was received in 
evidence and is a partial release, dated April 2, 1974, 
of the mechanic’s lien of M & S as to the Coronado 
subdivision except for lots 1 through 402, inclusive. 
Section 52-101, R. R. S. 1943, provides: ‘‘Any per- 
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son who shall perform any labor or furnish any ma- 
terial * * * (2) for grading, * * * by virtue of an open 
running account or a contract or agreement, ex- 
pressed or implied, with the owner thereof or his 
agents, shall have a lien to secure the payment of 
the same upon * * * the lot of land upon which * * * 
the work is performed * * *.’” (Emphasis supplied.) 

Our court in Peters v. Halligan, 182 Neb. 51, 152 N. 
W. 2d 103 (1967), expressly held that our Nebraska 
mechanic’s lien statutes required a liberal construc- 
tion so as to effectuate their objects, and that they 
should enforce the equitable principle that everyone 
who, by his labor and materials, contributes to the 
enhancement of the property of another should be 
compensated. 

In Peters v. Halligan, supra, our court stated: 
‘“‘The statute does not require any particular degree 
of performance of a contract, but simply uses the 
term ‘by virtue of a contract or agreement.’ It is in- 
ferable from the language of the statute itself that a 
person is entitled to a lien for the reasonable value 
of the benefit confined upon the property * * *.’’ 

The aforesaid mechanic’s lien statute does not re- 
quire how definite or what terms the contract must 
contain. The record establishes that the parties 
themselves prepared the two-page written agree- 
ment of June 2, 1974, and entitled it as a ‘‘contract.’’ 
The document, exhibit 1 (B), establishes there was a 
meeting of the minds of Continental and M & S, that 
M & S would perform the grading work in Coronado, 
and that the hourly rate for the various grading 
equipment was agreed upon. The written agree- 
ment further provided that the cost of the first 18- 
hole golf course grading expense would not exceed 
$90,000, that the hourly report of time spent by M&S 
would be provided Continental weekly, and that 
there would be monthly draws by M & S based on 
the listed cost schedule. Clair Morgan, president of 
M & S, explained in detail the terms of the written 
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contract. The amount of the debt owed M & S has 
never been disputed. 

We find the written contract of June 2, 1973, be- 
tween M & S and Continental is sufficiently definite 
to comply with the mechanic’s lien statute, that the 
trial court was in error in disallowing the M & S me- 
chanic’s lien, and that its lien is valid and sufficient 
in all respects on lots 1 to 402, inclusive, Coronado’s 
subdivision, Sarpy County, Nebraska, as of the time 
and amount set forth herein. 

The judgment of the District Court is affirmed as 
to the appellant Dave Bennett, Inc., a corporation; 
the judgment is reversed as to the appellant M & S 
Grading, Inc., a corporation; and the cause re- 
manded with directions to enter a judgment in ac- 
cordance with this opinion. 

AFFIRMED IN PART, AND IN PART REVERSED 
AND REMANDED WITH DIRECTIONS. 


CAROLYN M. F'LEHARTY, APPELLEE, V. EDGAR C. 
FLEHARTY, APPELLANT. 
274 N. W. 2d 871 


Filed January 30, 1979. No. 41824. 


1. Divorce: Parent and Child: Minors: Infants. The best interests 
of the children is the paramount consideration in determining 
issues of custody. 

2. Divorce: Parent and Child: Minors: Infants: Statutes. No 
preference in awarding custody of children shall be given either 
parent on account of the sex of such parent, and there is no 
presumption that either parent is more fit than the other to have 
such custody. § 42-364, R. S. Supp., 1976. 

8. Divorce: Appeal and Error. This court will give weight to the 
fact that the trial court saw and observed the witnesses and evalu- 
ated the parents as custodians. Its findings will not be reversed on 
appeal unless shown to be clearly against the weight of the evi- 
dence or the result of an abuse of discretion. 


Appeal from the District Court for Burt County: 
WALTER G. Huser, Judge. Affirmed. 
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Ronald J. Palagi, for appellant. 
William C. Stanek, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BoSLAUGH, 
McCown, CLINTON, BRODKEY, and WHuHiITE, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

This is an action for dissolution of marriage 
brought by Carolyn M. Fleharty, petitioner-appellee, 
against Edgar C. Fleharty, respondent-appellant, in 
the District Court for Burt County, Nebraska. The 
decree, in part, awarded the custody of two minor 
children of the parties to the appellee. Appellant 
assigns error against this provision. We affirm the 
judgment. 

Appellant argues that the award of custody is not 
supported either by the evidence or the law. The 
record shows that the parties were married in Lima, 
Ohio, on March 5, 1965. Two children were born to 
the marriage, a daughter, Tracy G., on July 3, 1970, 
and a son, Eric Todd, on August 11, 1973. The family 
moved to Nebraska in 1974. Suit for dissolution was 
filed in 1977. During the pendency thereof, the 
appellee returned to Ohio with her children, 
occupying an apartment in Beaverdam, Ohio, near 
other members of her family. She was receiving 
ADC at the time of trial, but was hopeful of securing 
employment. She described at length both her living 
arrangements and the provisions she had planned 
and made for the care of the children. When 
pressed on cross-examination, about having illicit 
relations and living with another man, she explicitly 
and unequivocally denied the charge. The appellant 
testifed that, if custody were granted to him, he 
would live with the children in the previous family 
home and that he would secure help from his mother 
and friends in caring for the children while he was at 
work. He said he was going to have the children 
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baptized and would attend church regularly. He 
planned to make special arrangements for education 
and tutoring of the children and also for therapy of 
their speech defects. He conceded that in May 1977, 
he wrote a letter to his children telling them that 
their mother was sleeping with another man and 
giving a bad impression of her as a woman and a 
mother. 

Appellant also called a private investigator and a 
clinical psychologist. The investigator testified 
about his observations of the appellee in July 1977, 
when he saw her in company with another man at 
her apartment and concluded that they were living 
together. The psychologist testified he had adminis- 
tered tests to the appellant and considered him to be 
above average in stability for the purpose of exer- 
cising custody of the children. He also expressed an 
opinion, based upon hearing the testimony at the 
trial, that he had some question about the ability of 
the appellee to provide love and care for the children 
and to educate them. 

Our attention has been directed both to the statutory 
provisions found in section 42-364, R. S. Supp., 1976, 
and to numerous statements of the law found in 
previous decisions of this court. There is no question 
but that the best interests of the children constitute 
the paramount consideraton in determining issues of 
custody. § 42-364, R. S. Supp., 1976; Boroff v. Bor- 
off, 197 Neb. 641, 250 N. W. 2d 613; Broadstone v. 
Broadstone, 190 Neb. 299, 207 N. W. 2d 682. Section 
42-364, R. S. Supp., 1976, further provides that the 
court in awarding custody of children shall not give 
any preference to either parent based upon the sex 
of such parent and that there is no presumption that 
either parent is more fit than the other to have 
custody. A comprehensive statement of the factors 
involved in determining the issue of custody is found 
in Christensen v. Christensen, 191 Neb. 355, 215 N. W. 
2d 111: ‘‘The judgment concerning the custody of 
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children is necessarily quite subjective in nature. 
Many factors may be considered in light of the par- 
ticular circumstances of each individual case. The 
general considerations of the moral fitness of the 
parents, of respective environments offered by each 
parent, the emotional relationship between the 
children and their parents, their age, sex, and 
health, the effect on the children of continuing or 
disrupting an existing relationship, the attitude and 
the stability of character of each parent, and the 
capacity to furnish the physical care and education 
and needs of the children are some of many factors 
for the court to consider. In evaluating the general 
concept of the best interests and welfare of the 
children it is settled and fundamental law that this 
court will give weight to the fact that the trial judge 
saw and observed the witnesses and the attitude of 
the parents at the trial.”’ 

The only point upon which the evidence is in 
conflict is the attack upon the moral conduct of the 
appellee. The trial court resolved this conflict in 
favor of the appellee. Each party introduced 
favorable opinions as to their fitness to be awarded 
custody. They testified about their family life, the 
conditions under which the children had been 
raised, and their intentions and plans for the future. 
An adverse factor to the prayer of appellant for 
custody is found in his letter of May 1977, 
denigrating the appellee to the children. Even 
though written in good faith and with full belief in 
the truth of the statements made therein, its obvious 
purpose could only have been to alienate the 
children from the appellee and to impair, if not 
destroy, their respect and affection for her. Ap- 
pellant seems not to have realized the possibility 
of permanent psychological damage to the children 
and failed to display the attitude and stability of 
character as a parent, which would incline a court to 
look favorably upon a request for custody. Any 
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repetition of conduct of this type might be a ground 
to restrict visitation. 

The trial court had the opportunity to hear the wit- 
nesses and to weigh their testimony. From 
observing and hearing the parties, the court was 
able to evaluate their relative fitness to have 
custody of the children. From an examination of the 
entire record, it appears that the trial court 
observed both the statutory requirements and 
judicial standards in determining the issues. The 
assignment of error by appellant is without merit. 

The judgment of the trial court is affirmed, The 
appellee is allowed an attorney’s fee in this court of 
$250. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. WILLIAM J. WELSH 
III, APPELLANT. 
275 N. W. 2d 54 


Filed January 30, 1979. No. 42041. 


1. Criminal Law: Sentences: Appeal and Error. A sentence im- 
posed within statutory limits will not be disturbed upon appeal 
unless there appears to be an abuse of discretion. 

2. Criminal Law: Legislature: Death Penalty. In adopting sec- 
tions 29-2521.01 to 29-2522, R. S. Supp., 1978, the Legislature in- 
tended to establish a procedure whereby the death penalty would 
be applied uniformly throughout the state. That procedure is not 
called into play where the death penalty is not imposed. 


Appeal from the District Court for Lancaster 
County: WiLuiam C. Hastincs, Judge. Affirmed. 


Patrick W. Healey and Healey, Healey, Brown & 
Wieland, for appellant. 


Paul L. Douglas, Attorney General, and Patrick T. 
O’Brien, for appellee. 


Heard before SPENcER, C. J., PRo TeEM., BosLauGH, 
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McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Buuge, District Judge. 


WHITE, J. 

This is an appeal from a jury verdict of man- 
slaughter. The defendant was charged and tried on 
one count of first degree murder of his wife, 
Christine C. Welsh, on June 1, 1977. Defendant 
assigns as error that the sentence was excessive and 
he should have been placed on probation. The trial 
court sentenced the defendant to a term of 10 years 
in the Nebraska Penal and Correctional Complex. In 
effect, the sentence was for a term of from 1 to 10 
years. 

The defendant at the time of the homicide was a 
Lincoln police officer and a Vietnam war veteran 
with numerous commendations and citations. The 
victim was a dispatcher in the Sheriff’s Department 
of Lancaster County, Nebraska. For some time 
prior to the victim’s death, the parties had marital 
difficulties. Divorce was contemplated, discussed, 
and mentioned to other parties. When the defendant 
arrived at his home on June 1, 1977, he confronted 
his wife with his suspicions of her interest in another 
man and, according to the defendant, the victim 
stated, immediately prior to the incident, that she 
was having an affair with another member of the 
Lancaster County Sheriff’s Department. The 
evidence discloses that the victim died of multiple 
gunshot wounds from the defendant’s privately 
owned pistol, which he was in the habit of carrying 
with him while he was off duty. 

The punishment for the offense created by statute 
is left to the discretion of the court to be exercised 
within certain prescribed limits. The guiding prin- 
ciple in this court is that a sentence imposed within 
such limits will not be disturbed on appeal unless 
there appears to be an abuse of discretion. See State 
v. Atwater, 193 Neb. 669, 228 N. W. 2d 876. 
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During the course of the sentencing proceeding, 
the trial court expressed the opinion that the defend- 
ant had been given ‘‘an enormous break’’ by the 
jury when it returned a verdict of manslaughter 
instead of first degree murder. From that 
statement, the defendant concludes that the decision 
on sentencing was influenced by a disregard for the 
findings of the jury. We do not agree that the state- 
ment supports such a conclusion. The judge went on 
to say that: ‘‘* * * my sole reason in imposing 
imprisonment in this case, is because * * *, I think 
that a lesser sentence would serve to depreciate 
from the seriousness of the offense and hold the law 
in disrespect.’’ The statement complained of, 
standing alone, does not indicate an abuse of 
discretion. 

A related argument concerns section 29-2260 (3), R. 
R. 8. 1943. That section lists 11 factors to be accord- 
ed weight in favor of probation. The defendant al- 
leges that the trial court failed to consider those 
factors and thus abused its discretion. First, it 
should be noted that, according to that same section, 
those 11 factors serve as guidelines and do not 
control the discretion of the court. Second, although 
the judge did not specifically comment on each of 
the 11 factors, there is strong indication that they 
were indeed considered in his deliberations. He ac- 
knowledged that there was little likelihood that the 
defendant would ever again commit such a crime. 
He also acknowledged the favorable background and 
abilities of the defendant. However, those consider- 
ations were not enough to outweigh his opinion that a 
lesser sentence in this case would serve to 
‘‘depreciate the seriousness of the offender’s crime 
or promote disrespect for law’’ within the meaning 
of section 29-2260 (2), R. R. 8. 1943. That being the 
case, he was required to reject the request for 
probation. Again, we are unable to find that his 
decision constituted an abuse of discretion. 
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Because of the unfortunate possibility that a form- 
er police officer might suffer physical abuse at the 
hands of fellow inmates at the penal complex in his 
own state, the trial court recommended that the de- 
fendant be transferred to serve his sentence in 
another jurisdiction. Defendant contends this would 
not protect him from such abuse since the inmates 
of the foreign institution are likely to discover his 
former occupation. The bottom line in such an argu- 
ment amounts to a plea for special treatment because 
of the defendant’s former status as a police officer. 
That plea must be rejected, for it would create the 
appearance of a privileged class and thus breed the 
disrespect for law sought to be avoided by section 
29-2260 (2), R. R. S. 1948. Although the case of State 
v. Savin, 195 Neb. 501, 238 N. W. 2d 911, was different 
in many respects from the case at bar, what was 
said there is not inapplicable: ‘‘The equal protec- 
tion argument is based on the theory the defendant 
was dealt with more harshly because he was a 
lawyer. The fact the defendant was a lawyer and 
callously abused the trust that had been placed in 
him justified a greater sentence than might have 
been imposed upon a person not occupying the pro- 
fessional status of the defendant. We find no merit 
in the contention the trial court should have dis- 
regarded the defendant’s status and treated him as a 
person not schooled in the law and sworn to uphold 
it.’’ The defendant here is a police officer sworn to 
uphold the law and to protect the public. The trial 
court is not in error in taking into account during 
sentencing his status and responsibilities and the 
profession previously engaged in by the defendant. 

Finally, defendant asserts that it is our duty to 
compare the sentence imposed in this case with the 
sentence imposed in each and every other man- 
slaughter case for the purpose of assuring that it is 
no greater than those other sentences. He cites L. 
B. 711, Laws 1978, now found at sections 29-2521.01 to 
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29-2522, R. S. Supp., 1978, as authority for that 
proposition. It is true that section 29-2521.03, R. S. 
Supp., 1978, states that this court upon appeal shall 
“determine the propriety of the sentence in each 
case involving a criminal homicide by comparing 
such case with previous cases involving the same or 
similar circumstances.’’ However, to quote that 
sentence out of context is to mistake the intention of 
the Legislature. 

A reading of the legislative history of L. B. 711, 
Laws 1978, and of the bill as a whole indicates con- 
clusively that it was the intention of the introducer 
and the members of the Legislature to establish a 
system whereby the imposition of a death penalty in 
any given case would be compared to the failure to 
impose the death penalty in any other case in which 
first degree murder was charged. 

The legislative findings which prompted adoption 
of the bill are found in section 29-2521.01, R. S. Supp., 
1978: ‘‘(1) Life is the most valuable possession of a 
human being, and before taking it, the state should 
apply and follow the most scrupulous standards of 
fairness and uniformity; 

‘“(2) The death penalty, because of its enormity 
and finality, should never be imposed arbitrarily nor 
as a result of local prejudice or public hysteria; 

(3) State law should be applied uniformly 
throughout the state and since the death penalty is a 
statewide law and offense which would not result in 
a death sentence in one portion of the state should 
not result in death in a different portion; * * *.” 

At the meeting of the Judiciary Committee held on 
July 24, 1978, the following exchange took place be- 
tween Senator Chambers and Senator Stoney: 
‘“‘Senator Stoney: I was just wondering what could 
be accomplished if most of them (cases wherein the 
death sentence is imposed) are being appealed and 
reviewed by the Supreme Court anyway? 

‘“‘Senator Chambers: But they are not reviewed to 
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be compared for the propriety of the sentence where 
the sentence is death. That is the only place where 
the comparison could occur.’’ 

During the floor debates on March 8, 1978, Senator 
Chambers explained: ‘‘ ‘ * * * Once cases have been 
decided, they become the precedence (sic) on which 
future cases are decided. Once this study of these 
cases has been undertaken, it will not be necessary 
to go through them again and again. The Supreme 
Court as each case wherein death is imposed, when 
one of these cases comes before the Supreme Court, 
it can measure the circumstances of the case where 
death was imposed against these other cases which 
have already been studied by the court and a fair 
and equitable imposition, if such a thing is possible, 
of the death penalty will occur in this state. * * *.’ ”’ 
Later on April 4, 1978, in floor debates, Senator 
Chambers said: 

‘“«*# ** Tt would compare all of the criminal 
homicides which have occurred and see if some type 
of uniformity can be arrived at in the imposition of 
the death penalty * * *.’ ”’ 

It is clear that the Legislature’s purpose in 
adopting sections 29-2521.01 to 29-2522, R. S. Supp., 
1978, was to insure that the death penalty not be 
imposed in an irrational or inconsistent manner. 
That purpose would not be served by giving it the 
construction sought by the appellant and we decline 
to do so. 

Finding no abuse of discretion in the sentence, we 
affirm. ; 


AFFIRMED. 
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MARILYN R. NEAMAN, APPELLANT, V. NORTHWESTERN 
BELL TELEPHONE COMPANY AND GERALD E. CHIZEK, 
CoMMISSIONER, NEBRASKA DEPARTMENT OF LABOR, 
DIVISION OF EMPLOYMENT, APPELLEES. 

275 N. W. 2d 57 
Filed January 30, 1979. No. 42108. 


Administrative Law: Appeal and Error. The Department of Labor 
Appeal Tribunal exercises quasi-judicial power as distinguished 
from legislative power. Consequently, the statutory provision for 
a trial de novo is valid. 


Appeal from the District Court for Douglas County: 
THEODORE L. RICHLING, Judge. Affirmed. 


Marilyn Neaman, pro se. 
Ruth M. Moore, for appellee Northwestern Bell. 


James R. Jones and John W. Wynkoop, for appel- 
lee Chizek. 


Heard before SpENncER, Retired Justice, BosLauGn, 
CLINTON, and WuitTe, JJ., and Bartu, District Judge. 


SPENCER, Retired Justice. 

Petitioner-appellant, Marilyn R. Neaman, appeals 
from a decision of the District Court affirming the 
decision of the Nebraska State Appeal Tribunal of 
the State of Nebraska Department of Labor, denying 
certain unemployment benefits. We affirm. 

Neaman was employed by Northwestern Bell Tel- 
ephone Company from January 2 to May 2, 1974, as 
an order clerk typist. She contends she left her em- 
ployment because she felt her supervisor was 
harassing her and treating her in a manner which 
was biased and discriminatory. 

The evidence disclosed that the company was ini- 
tiating a new procedure and was attempting to train 
and give experience to employees, including the 
petitioner. Said employees were under the super- 
vision of an employee-supervisor. Part of the train- 
ing included the monitoring of each employee by the 
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supervisor so that additional guidance and training 
could be given on an individual basis to those 
employees needing it. The petitioner’s error ratio 
was higher than the average of the other employees 
working under that supervisor. In the opinion of the 
supervisor, it was ‘‘extremely high.’’ Neaman con- 
tends she was singled out and subjected to har- 
assment by the supervisor and was required to have 
personal interviews with said supervisor. Neaman 
failed to report for work on May 2, 1974. Later in the 
day, when the supervisor and her supervisor 
contacted petitioner by phone, petitioner advised 
them she was terminating her employment. 

The issue involved in this case is whether or not 
the petitioner voluntarily left her employment with- 
out good cause. Neaman alleges that the treatment 
accorded her by her superiors made her tense, un- 
comfortable, and frustrated. This she contends gave 
her good cause for terminating her employment. 

The appeal to the District Court from the Nebras- 
ka State Appeal Tribunal is de novo upon the record. 
§ 48-639, R. R. S. 1948. However, this section pro- 
vides the parties may offer additional evidence 
under certain conditions. The record was intro- 
duced, and both parties adduced additional evidence 
in the District Court. The court, upon what was a 
trial de novo, determined that no just cause existed 
for the petitioner’s voluntary termination of her 
employment. The court found the voluntary 
termination of the employment was the result of the 
high sensitivity of Neaman, sustained the finding of 
the State Appeal Tribunal, and dismissed the 
petition. 

In Strauss v. Chizek, 201 Neb. 571, 270 N. W. 2d 917 
(1978), we held the Department of Labor Appeal 
Tribunal exercises quasi-judicial power as distin- 
guished from legislative power. Consequently, the 
statutory provision for a trial de novo is valid. Upon 
the record made in the District Court, on appeal we 
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find that Neaman wholly failed to sustain her claim 
by a preponderance of the evidence. The weight of 
the evidence is clearly otherwise. Her termination 
was of her own volition. 

The judgment is affirmed. 


AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DOYLE RUZICKA, 
APPELLANT. 
274 N. W. 2d 873 


Filed January 30, 1979. No. 42157. 


1. Criminal Law: Probable Cause: Searches and Seizures. An odor 
of marijuana is sufficient to furnish probable cause to search a ve- 
hicle without a warrant if the expertise of the officer is shown. 

2. Criminal Law: Evidence. Evidence that material submitted for 
analysis was sent to a laboratory in a sealed envelope by registered 
mail and received at the laboratory in sealed condition where it 
was opened by the chemist performing the analysis is sufficient to 
establish a chain of custody. 


Appeal from the District Court for Red Willow 
County: Jack H. HeENprRix, Judge. Affirmed. 


John P. Murphy and Ruff & Murphy, for appellant. 


Paul L. Douglas, Attorney General, and Paul W. 
Snyder, for appellee. 


Heard before Krivosna, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BOSLAUGH, J. 

On separate informations the defendant was con- 
victed of possession of methamphetamine and LSD, 
and possession of less than 1 pound of marijuana. 
He was sentenced to 1 year imprisonment on the 
first charge and 7 days in jail on the second charge, 
the sentences to run concurrently. He has appealed 
and contends that the trial court erred in failing to 


258 NEBRASKA REPORTS [VOL. 202 


State v. Ruzicka 


sustain his motion to suppress, that certain exhibits 
were received in evidence without sufficient found- 
ation evidence, and that the sentences imposed were 
excessive. 

The evidence shows that on December 3, 1977, the 
defendant’s truck was stopped by a state patrolman 
because the truck had a broken taillight. The patrol- 
man asked the defendant for his driver’s license. 
While the defendant was looking in the truck for his 
license, the patrolman noticed the odor of burned 
marijuana coming from the driver’s compartment. 
The patrolman asked for permission to search the 
truck which was refused by the defendant. The pa- 
trolman then searched the truck and found two 
plastic bags containing marijuana, a packet of meth- 
amphetamine, and a packet containing LSD. Sev- 
eral other items relating to drug use were discovered 
in the search. The defendant was arrested and 
taken to the patrol office at McCook, Nebraska. The 
defendant was questioned at the patrol office and ad- 
mitted that the items seized belonged to him. 

The defendant contends that the search of the 
truck was illegal because the odor of burned mari- 
juana coming from the driver’s compartment of the 
truck was not sufficient to establish probable cause 
to search the truck. 

In a number of cases we have held that the odor of 
marijuana coming from a vehicle is sufficient to 
furnish probable cause for a search of the vehicle. 
In State v. Daly, ante p. 217, 274 N. W. 2d 557, we 
reviewed the cases on this subject and held that an 
odor of marijuana is sufficient to furnish probable 
cause to search a vehicle without a warrant if the 
expertise of the officer is shown. The evidence in 
this case showed that the officer was very familiar 
with the odor of marijuana and there is no claim 
that he lacked expertise. 

We know of no reason why there should be a 
distinction between the odor of burned and unburned 
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marijuana in this type of situation. The evidence 
here established probable cause and the ruling on 
the motion to suppress was correct. 
_ The defendant contends that evidence as to the 
chemical analysis of the materials seized was 
improperly admitted because the State failed to 
establish a chain of custody concerning the mate- 
rials submitted for analysis. The evidence was that 
the materials were placed in a sealed envelope by a 
patrolman and sent by registered mail to the State 
Health Department Laboratory in Lincoln, Nebras- 
ka. The envelope was received by an employee of 
the laboratory and taken to the laboratory office 
where it was logged in by a secretary. A drug 
chemist employed by the laboratory then received 
the sealed envelope and made an analysis of the 
materials contained in the envelope. A report of the 
analysis was placed in the envelope and returned 
with the tested materials to the patrol office. The 
envelope, the receipt for the registered mail, and the 
report of the chemist were identified and received in 
evidence. This was sufficient foundation evidence to 
establish a chain of custody, and testimony as to the 
analysis of the materials was properly admitted. 

The defendant, who is a resident of Kansas, is 24 
years of age, married, and employed as a laborer on 
an oil rig. He also farms part of the year in Kansas. 
He has no criminal record other than traffic offenses 
and a conviction for felony possession of cannabis in 
Colorado in 1974. The defendant was on probation 
for the Colorado offense at the time of his arrest. 

The presentence report indicates that the 1974 
Colorado offense involved 18 bags of marijuana with 
some indication that the defendant and _ his 
codefendants intended to sell it. The Colorado 
probation order required the defendant to abstain 
from the use of narcotics. 

The sentence which was imposed for the felony 
count was the minimum provided by statute. In view 
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of the defendant’s previous offense and probation we 
are unable to say that the sentence imposed was 
excessive. 

The judgment is affirmed. 


AFFIRMED. 


STATE oF NEBRASKA, APPELLEE, V. TARA ENTERPRISES, 
INnc., AND ZACHARY PRODUCTIONS, LTD., APPELLANTS. 
274 N. W. 2d 875 


Filed January 30, 1979. No. 42161. 


1. Criminal Law: Searches and Seizures. A warrant which author- 
izes a search for and seizure of films specifically named and 
described, and items of equipment or material aiding or used in 
the exhibition or dissemination of those films, is not a general war- 
rant authorizing an exploratory search of the premises for evi- 
dence of any crime. 

2. Criminal Law: Searches and Seizures: Evidence. Where items 
unspecified in the warrant are seized in a valid search, the fact 
that the unspecified items are not admissible in evidence does not 
require suppression of property seized in accordance with the war- 
rant. 

3. Criminal Law: Constitutional Law: Searches and Seizures. When 
materials are seized in violation of the First Amendment to the 
Constitution of the United States, the appropriate remedy is return 
of the seized property. 

4. Criminal Law: Juries. A six-member jury provides an adequate 
and representative cross section of the community which is suf- 
ficient to determine and apply community standards in obscenity 
cases. 


Appeal from the District Court for Lancaster 
County: Dae E. F'auRNpRucH, Judge. Convictions 
and sentences affirmed as to all counts except count 
IV which is reversed and cause dismissed. 


J. Steven Beckett of Reno, O’Byrne & Kepley, and 
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Douglas L. Kluender of Healey, Healey, Brown, Wie- 
land & Glynn, for appellants. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Buv_E, District Judge. 


McCown, J. 

In three consolidated cases, the defendants, Tara 
Enterprises, Inc., and Zachary Productions, Ltd., 
were found guilty by a six-member jury on 21 counts 
of distributing, exhibiting, or promoting obscene 
material. Five counts involved magazines and 
sixteen counts involved films. The county court of 
Lancaster County imposed the maximum fine of 
$1,000 on each count. The District Court, on appeal, 
affirmed the judgment and sentence on each count. 

Storefront premises in downtown Lincoln, Nebras- 
ka, are jointly occupied by the defendants who 
operate two businesses in the same building. A book 
store and coin-operated arcade called ‘‘Adult Book & 
Cinema’’ are owned and operated by the defendant, 
Tara Enterprises, Inc., and a minitheater designa- 
ted ‘‘Cinema X’’ is owned and operated by the 
defendant, Zachary Productions, Ltd. Inside the 
entrance to the premises is a sign restricting 
admission to adults and requiring a 50-cent 
browser’s fee. Magazines are displayed in racks in 
the main room of the storefront. The arcade area 
contains a number of individual viewing booths with 
coin-operated 8-millimeter projectors. The 
minitheater has approximately 36 theater-type 
seats, with a large screen on one wall where 
16-millimeter movies are shown. 

For a period of several weeks in March and April 
of 1977, various detectives of the Lincoln, Nebraska, 
police department entered the defendants’ premises, 
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purchased several magazines, and viewed numerous 
films. An affidavit submitted in support of the 
issuance of a search warrant on April 20, 1977, 
identified nine films by title or by location in the 
numbered viewing booths, and described in detail the 
actions depicted in the films and their general and 
specific content. The affidavit requested a warrant 
authorizing search of the premises of the defendants 
for the named and described films and for ‘‘any 
other item or items which constitute evidence of the 
knowing, willfull (sic) and unlawful exhibition and 
dissemination of said films by persons or 
corporations, including papers, books, records, and 
any other data pertaining to and constituting 
evidence of ownership, management, financial 
interest, promotion, or control of the corporate 
entities hereinabove described or of the movie films 
hereinabove described, * * * including any equip- 
ment, fixtures, signs, displays, or other material 
promoting, advertising, aiding or used in the 
exhibition, diplay (sic), portrayal, or dissemination 
of said films, * * *.”’ 

The county court of Lancaster County issued a 
search warrant on April 20, 1977, authorizing the 
search of the defendants’ premises for the items 
specifically described and set forth in the affidavit 
attached. The warrant was executed on April 20, 
1977. The inventory of property seized, in addition to 
various papers and records, included two rolls of 
16-millimeter films, which were named and 
described in the affidavit, and two 16-millimeter 
projectors; thirty-seven 8-millimeter films, which 
included eight films particularly named and 
described in the affidavit, and thirty-seven 8-milli- 
meter projectors and thirty-eight coin boxes and 
coin mechanisms. 

On April 25, 1977, an information was filed charg- 
ing the defendant, Tara Enterprises, Inc., with nine 
counts of exhibiting obscene material, the films 
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described in the affidavit and seized under the war- 
rant, and five counts of distributing obscene maga- 
zines, previously purchased by police and graphically 
described in an affidavit for issuance of summons. 

On April 28, 1977, another affidavit was filed in 
support of the issuance of a search warrant. That 
affidavit described two 16-millimeter films in detail 
as to content, and specifically by title. On the same 
date the county court of Lancaster County issued a 
search warrant authorizing a search of the 
defendants’ premises for the two specific motion 
pictures. Under this warrant officers seized the two 
named films and two take-up reels. On May 38, 1977, 
the defendants were charged on two counts of 
exhibiting the obscene material described in the 
affidavit and seized under this search warrant. 

After further investigations another affidavit was 
filed in support of ‘a search warrant on May 26, 1977. 
The affidavit explicitly described the content of six 
8-millimeter films. Four of them were also 
described by title, and two untitled ones by their 
location in numbered exhibition booths in the 
arcade. The affidavit requested authorization to 
search for and seize the specifically described and 
allegedly obscene films, as well as ‘‘any other item 
or items which constitute evidence of unlawful pos- 
session and operation of mechanical amusement 
devices without first obtaining a license and permits 
therefore (sic) and paying the tax thereon * * * 
including photographs of said mechanical amuse- 
ment devices in place and labels, signs, advertising 
material, or promotional material showing the 
occupation of said premises by corporations or indi- 
viduals, the operation of said mechanical amuse- 
ment devices by said corporations or individuals, 
and the ownership of mechanical’ amusement de- 
vices by corporations or individuals, * * *.”. ~ 

The District Court for Lancaster County issued a 
warrant on May 26, 1977, authorizing a search for 
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the items particularly described in the affidavit. 
The warrant was executed the same day. The in- 
ventory of property seized under this warrant 
included 40 films and 40 projectors. Five films des- 
cribed in the affidavit and seized under the warrant 
were the basis for the five counts of a third 
information filed on May 31, 1977, charging Tara 
Enterprises, Inc., with exhibiting obscene materials. 

The three cases filed on April 25, May 3, and May 
31, 1977, were consolidated for trial over defendants’ 
objections. Prior to trial defendants filed motions to 
quash the search warrants, .suppress all evidence 
seized, and return all items. All 21 counts in the 
3 cases involve films specifically identified by affi- 
davit and seized under a search warrant specifically 
identifying them, or magazines purchased and later 
specifically identified by affidavit. No other ma- 
terial seized or purchased was offered in evidence, 
nor is there any evidence as to its disposition. The 
defendants’ motions to suppress the evidence on the 
21 counts involved were overruled. 

Following trial to a six-member jury in the county 
court, the jury found the defendant, Zachary 
Productions, Ltd., guilty on two counts of exhibiting 
obscene material, and the defendant, Tara Enter- 
prises, Inc., was found guilty on five counts of dis- 
tributing obscene material and fourteen counts of 
exhibiting obscene material. The court sentenced 
the defendants to pay the maximum fine of $1,000 on 
each count. 

Upon appeal to the District Court for Lancaster 
County, following oral argument and submission of 
briefs, the District Court affirmed the conviction and 
sentence on each count. The defendants’ post-trial 
motion for judgment of acquittal or new trial on 
each count was overruled and this appeal followed. 

Defendants’ major assignments of error center 
around the contention that the search and seizure 
procedures involved in this case violated the defend- 
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ants’ constitutional rights. Their basic position is 
that the language of the search warrants was so 
broad and general that it authorized a general 
search of the premises for evidence of any crime. 
They assert that the language of the warrants was 
interpreted too broadly, and that the officers execut- 
ing the warrants exceeded the scope of the search 
and seizure authorized. They also argue that the 
films specifically described in the warrants cannot 
be separated from the other items seized, but are 
only part of a general invalid seizure. They contend, 
therefore, that the films specifically described and 
authorized to be seized under the warrants must be 
suppressed. At this point it should be noted that the 
8-millimeter films were locked into individual coin- 
operated projectors at the time of the seizure. The 
defendants’ arguments are ingenious, but the record 
does not support their conclusions. 

The affidavits involved in this case named and 
described in detail specific films. Authorization for 
seizure of other items was limited to items constitut- 
ing evidence of the unlawful exhibition and dis- 
semination ‘‘of said films’’ or of ‘‘films hereinabove 
described.’’ Authorization to seize equipment was 
also limited to equipment or material aiding or used 
in the exhibition or dissemination ‘‘of said films.’’ If 
the officers interpreted the authorization of the 
warrants too broadly and seized items outside the 
scope authorized, that conduct should not require the 
suppression of items specifically authorized to be 
seized. The warrants here authorized a search for 
particular evidence of exhibiting or disseminating 
obscenity, and not a general exploratory rummaging 
for evidence of fruits of any and all crimes. The 
warrants were not general warrants, and the 
evidence sought to be suppressed in this case was 
specifically described in the warrants, and related to 
the specific crimes with which defendants were 
charged. See, In re Search Warrant, 572 F. 2d 321 
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(D. C. Cir., 1977); United States v. Jacobs, 513 F. 2d 
564 (9th Cir., 1975); United States v. Wild, 422 F. 2d 
34 (2d Cir., 1969). 

The language of the court in United States v. Fer- 
nandez, 430 F’. Supp. 794 (N. D. Cal., 1976) is appro- 
priate. ‘‘(T)he clear rule of law is that, in the 
ordinary case, the seizure of some items beyond 
those specified in a search warrant does not result in 
the suppression of those items which were validly 
seized.’’ Where items unspecified in the warrant are 
seized in a valid search, the fact that they are not 
admissible in evidence does not require suppression 
of property seized in accordance with the warrant. 
See, State v. Tidyman, 30 Or. App. 537, 568 P. 2d 666; 
People v. Greathouse, 173 Colo. 103, 476 P. 2d 259; 
People v. Young, 543 P. 2d 1302 (Colo. App.). 

The defendants also contend that seizure of films 
not specifically described in the search warrants 
constituted an invalid prior restraint in violation of 
First Amendment rights. In United States v. 
Sherwin, 539 F. 2d 1 (9th Cir., 1976) the court noted 
in dictum: ‘‘When materials are seized in violation 
of the first amendment, the appropriate remedy is 
return of the seized property * * *.’’ See, also, Heller 
v. New York, 413 U. 8S. 483, 93 S. Ct. 2789, 37 L. Ed. 2d 
745; United States v. Womack, 509 F. 2d 368 (D. C. 
Cir., 1974). 

Defendants also contend that the affidavits for 
issuance of search warrants were insufficient to 
permit the court to ‘‘focus searchingly’’ on the issue 
of obscenity. That contention is unsupported by the 
record. The descriptions contained in the affidavits 
were detailed and graphic enough to permit the 
issuing magistrate to focus searchingly on the issue 
of obscenity and to establish probable cause to 
believe that the films described were obscene. Much 
less explicit descriptions have been held sufficient. 
See United States v. Christian, 549 F. 2d 1369 (10th 
Cir., 1977). 
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The defendants’ contention that a twelve-person 
jury is required for the determination and applica- 
tion of community standards in obscenity cases has 
been foreclosed. See, Williams v. Florida, 399 U. S. 
78, 90 S. Ct. 1893, 26 L. Ed. 2d 446; Ballew v. Georgia, 
435 U. S. 223, 98 S. Ct. 1029, 55 L. Ed. 2d 234. A six- 
member jury provides an adequate and representa- 
tive cross section of the community which is suf- 
ficient to determine and apply community standards 
in obscenity cases. 

The defendants’ contention that expert testimony 
is necessary to establish the relevant community 
standard in an obscenity case, and that the 
Nebraska obscenity statutes are unconstitutional, 
are likewise without merit. See, Miller v. California, 
413 U.S. 15, 93 S. Ct. 2607, 37 L. Ed. 2d 419; Hamling 
v. United States, 418 U. S. 87, 94S. Ct. 2887, 41 L. Ed. 
2d 590. 

It is tacitly conceded that virtually all films and 
magazines furnishing the basis for the counts here 
might be found to be obscene by a representative 
jury under the terms of the Nebraska obscenity stat- 
utes. The defendants do contend, however, that the 
magazine which furnishes the basis for count IV 
does not depict or describe sexual conduct, nor is it 
obscene within the definitions of the Nebraska 
obscenity statutes. The content of this magazine 
does not fall within the definitions proscribed by the 
statutues, where dissemination is limited to adults. 
The conviction and sentence on count IV must, 
therefore, be reversed. 

Defendants’ contention that the fines imposed in 
these cases were excessive is also without merit. 
The rule is well established in this court that a sen- 
tence imposed within the limits prescribed by stat- 
ute will not be disturbed on appeal in the absence of 
an abuse of discretion in the sentencing court. 
There was no abuse of discretion here. 

The conviction and sentence on count IV is revers- 


268 NEBRASKA REPORTS [ VOL. 202 


State v. Joseph 


ed and the cause dismissed. The convictions and 
sentences on all the remaining 20 counts are 
affirmed. Costs taxed to the defendants. 


CONVICTIONS AND SENTENCES AFFIRMED 
AS TO ALL COUNTS EXCEPT COUNT IV 
WHICH IS REVERSED AND CAUSE DISMIS- 
SED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN W. JOSEPH JR., 
APPELLANT. 
274 N. W. 2d 880 


Filed January 30, 1979. No. 42178. 


1. Criminal Law: Prosecuting Attorneys: Indictments and Informa- 
tions. An agreement that charges will be dropped if an accused 
person passes a polygraph test is not binding unless it has been 
approved by the trial court. 

2. Criminal Law: Police Officers and Sheriffs. The determination 
as to whether identification procedures conducted by the police 
were unnecessarily suggestive and conducive to a substantial like- 
lihood of irreparable mistaken identification is to be made by a 
consideration of the totality of the circumstances. 


Appeal from the District Court for Douglas County: 
JAMES M. MurpuHy, Judge. Affirmed. 


J. Joseph McQuillan, for appellant. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellee. 


Heard before Krivosua, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BOosLAUGH, J. 

The defendant was found guilty of robbery, unlaw- 
ful use of a firearm in the commission of a felony, 
and shooting with intent to kill, wound, or maim. 
He was sentenced to imprisonment on count I for 13 
to 20 years, on count II for 3 to 5 years, and on count 
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III for 13 to 20 years. The sentences on counts I and 
III run concurrently. The sentence on count II runs 
consecutively to the other sentences. 

The defendant has appealed to this court and his 
assignments of error relate to the sufficiency of the 
evidence, a polygraph examination consented to by 
the defendant, and the identification evidence. 

The robbery occurred at a service station at 58th 
and Redick Streets in Omaha, Nebraska, at about 
12:15 a.m., on October 16, 1977. The attendant at 
the station at the time of the robbery was Linda 
Larson. The defendant and a companion, Terri 
Cranon, entered the station office, ostensibly to use 
the telephone. The defendant, who was carrying a 
sawed-off shotgun, stationed himself in the back 
room. When the attendant entered the station office 
the defendant came out of the back room, pointed 
the gun at the attendant’s head, and demanded the 
money. The attendant gave the defendant all the 
money she had. The defendant then demanded that 
the attendant open the safe while he counted to 
three. When the attendant was unable to open the 
safe by the count of three the defendant shot the 
attendant in the head, the shot entering her right eye 
and passing through the side of her head. 

As the defendant and his companion were leaving 
the station office a customer, Maxine Gosier, and a 
companion were walking toward the station office. 
The defendant told Maxine there was no one in the 
office. Maxine entered the office and found the 
attendant lying on the floor. 

During the police investigation following the 
robbery, the police showed a number of photographs 
to both the attendant and Maxine. Both the 
attendant and Maxine’ observed lineups’ on 
December 7, 1977, which included the defendant. 

During the investigation of the robbery the 
defendant was arrested and questioned by the police 
and asked to take a polygraph examination. At the 
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hearing on his motion to dismiss the defendant testi- 
fied in response to a leading question that the police 
had said they would let him go if he ‘‘passed’’ the 
test. The test was administered and the examiner 
concluded the defendant had answered the questions 
truthfully. The defendant was then discharged from 
custody. Later a complaint was filed charging the 
defendant with the crime and this prosecution 
followed. 

The defendant contends it was a violation of due 
process to charge him with the crime after he had 
consented to a polygraph examination upon a repre- 
sentation that he would be discharged if he passed 
the test and he had passed the test successfully. 
The only evidence that the defendant would be dis- 
charged was the testimony of the defendant. The 
evidence of the State was that the police do not 
decide whether a defendant will be charged, but that 
the results of the test are forwarded to the county 
attorney who then determines whether charges will 
be filed. 

An agreement that charges will be dropped if an 
accused person passes a polygraph test is not 
binding unless it has been approved by the trial 
court. State v. Sanchell, 191 Neb. 505, 216 N. W. 2d 
504. The evidence of the State is that the police 
advised the defendant that the determination as to 
whether charges would be filed would be made by 
the county attorney. There is no claim the county 
attorney made any representation to the defendant 
as to whether charges would be dropped or that the 
trial court had approved such an agreement. Under 
these circumstances we find no error in the order of 
the trial court overruling the defendant’s motion to 
dismiss. 

During the investigation of the robbery the police 
showed a number of photographs to the attendant in 
an effort to identify the person who had committed 
the robbery. The attendant was unable to identify 
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any of the photographs as being a photograph of the 
robber although one photograph looked similar. At 
a lineup consisting of three persons on December 7, 
1977, the attendant identified the defendant as the 
robber but stated she could not be positive. At the 
trial the attendant made a positive identification of 
the defendant. 

Maxine Gosier, the witness who saw the defendant 
and his companion leave the station, was unable to 
identify the defendant from photographs shown to 
her by the police. At a two-person lineup on De- 
cember 7, 1977, she stated that the defendant ‘‘did 
look a lot like the man that I saw;’’ but she was not 
sure that he was the same man. At the trial she 
made a positive identification of the defendant based 
upon her recollection of how he appeared at the 
scene of the robbery. 

The defendant contends his motions to suppress 
the identification testimony of the attendant and 
Maxine Gosier should have been sustained because 
the lineups were conducted in a manner which was 
so unnecessarily suggestive and conducive to irrep- 
arable mistaken identification as to amount to a 
denial of due process of law. The determination as 
to whether the identification procedures were un- 
necessarily suggestive and conducive to a substant- 
tial likelihood of irreparable mistaken identification 
is to be made by a consideration of the totality of the 
circumstances surrounding the procedures. 

On both occasions the police stated they had a 
suspect in custody. This does not destroy the reli- 
ability of the lineup because it is implicit in a lineup 
that one or more of the persons being shown to the 
witness is a person whom the police believe may 
have committed the offense. See State v. Bolden, 
196 Neb. 388, 243 N. W. 2d 162. 

The lineup which was viewed by Maxine Gosier 
consisted of only two persons. Although the persons 
at both lineups were black and of similar height and 
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weight, one person wore a turban or a similar 
covering over his hair. This was unfortunate 
because hair was one of the features upon which the 
witnesses based their identification. However, upon 
a consideration of the totality of the circumstances 
we find no error in the ruling of the trial court that 
the identification procedures were not unnecessarily 
suggestive and conducive to a mistaken identifi- 
cation. 

There is an additional fact in this case which tends 
to minimize the importance of the identification tes- 
timony of the attendant and Maxine Gosier. The de- 
fendant’s companion at the time of the robbery, 
Terri Cranon, testified as a witness for the State 
under a grant of immunity. She testified in detail as 
to the planning of the robbery, what happened at the 
service station, and what she and the defendant did 
after they left the station. Her testimony, if 
believed, is conclusive as to the guilt of the 
defendant. 

The evidence was clearly sufficient to sustain a 
finding of guilt beyond a reasonable doubt. The 
judgment of the District Court is affirmed. 

AFFIRMED. 

WHITE, J., concurs in result. 


THELMA LISTON, APPELLANT, V. REGINALD M. 
BRADSHAW ITI, APPELLEE. 
275 N. W. 2d 59 


Filed February 6, 1979. No. 41682. 


1. Motor Vehicles: Negligence: Words and Phrases. Failure to 
stop before entering an intersection, as directed by a traffic signal 
or stop sign, is not, when standing alone, sufficient to constitute 
gross negligence. 

2. Motor Vehicles: Negligence: Words and Phrases: Statutes. 
Several acts of negligence may, in combination, amount to gross 
negligence within the meaning of the automobile guest statute. 
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3. Motor Vehicles: Negligence: Verdicts: Juries. In an action 
based on gross negligence under the Nebraska guest statute, courts 
cannot hesitate in directing a verdict where the conviction is clear 
that negligence: ina very high degree is not present. 

4. . However, if there is adequate 
proof of negligence, a verdict should only be directed where the 
court can clearly say that it fails to approach the level of negli- 
gence ina very high MERIEE under the circumstances. 

In all other cases, it must be left 

to the jury to determine whether it amounts to gross negligence or 

to mere ordinary negligence. 

6. Motor Vehicles: Negligence: Evidence: Words and Phrases. In 
the determination of whether all the evidence in a specific case is 
sufficient to submit the issue of gross negligence to the jury, the 
presence of imminent danger visible to, known by, or made known 
to a driver, together with a persistence in negligence heedless of 
the consequences, are factors to be given material, if not con- 
trolling, consideration. 

7. Motor Vehicles: Negligence: Words and Phrases: Statutes. 
“Gross negligence’ within the meaning of the automobile guest 
statute is great and excessive negligence, or negligence in a very 
high degree. It indicates the absence of even slight care in the per- 
formance of a duty. 


Appeal from the District Court for Douglas Coun- 
ty: DonaLp J. Hamitton, Judge. Affirmed. 


Dennis T. Chapman, for appellant. 


Joseph K. Meusey of Fraser, Stryker, Veach, 
Vaughn, Meusey, Olson & Boyer, P.C., for appellee. 


Heard before SPENCER, C. J., Pro Tem., BosLauGuH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Rist, District Judge. 


BRODKEY, J. 

This case involves an action filed by Thelma Lis- 
ton to recover damages for personal injuries sus- 
tained by her while riding as a guest passenger in an 
automobile driven by the defendant, Reginald M. 
Bradshaw III. Plaintiff brought her action against 
the defendant under the Nebraska guest statute, sec- 
tion 39-6,191, R. R. S. 1943, and her amended petition 
alleges gross negligence on the part of the defend- 


274 NEBRASKA REPORTS [VoL. 202 


Liston v. Bradshaw 


ant. At the conclusion of the plaintiff’s evidence at 
the trial of the matter, defendant moved for a dis- 
missal of the amended petition, and the trial court 
sustained the motion to dismiss on the ground that 
the plaintiff had failed to sustain her burden of proof 
to establish gross negligence on the part of the de- 
fendant. Plaintiff has appealed that order to this 
court, and the issue on appeal is whether the plain- 
tiff presented sufficient evidence to present a jury 
question as to the gross negligence of the defendant 
under the Nebraska guest statute. 

In the instant case, the plaintiff claims that the de- 
fendant was negligent in three particulars, to wit: 
(1) That he drove his automobile into the intersec- 
tion against a red light; (2) that he drove his auto- 
mobile at that time at an unlawful and unreasonable 
rate of speed; and (3) that he failed to maintain a 
proper lookout. Plaintiff contends that, considered 
together, these three alleged acts of negligence on 
the part of the defendant constituted gross negli- 
gence and justified the submission of the case to the 
jury and the failure of the trial court to do so consti- 
tuted reversible error. In resolving the question be- 
fore us it will be helpful to summarize the evidence 
adduced by the plaintiff in her case-in-chief, prior to 
the dismissal of the action by the court. Plaintiff’s 
evidence consisted of her own testimony and also the 
testimony of one other witness, Alfred C. Ludwig, 
Jr. Also introduced in evidence on her behalf were 
certain admissions against interest taken from the 
deposition of the defendant, Reginald M. Bradshaw 
III. 

Most of the factual background before the occur- 
rence of the accident itself is not in dispute and will 
be summarized at the outset in order to afford a 
better understanding of what transpired. The acci- 
dent in question occurred in the early morning hours 
of July 7, 1973, at the intersection of St. Mary’s Ave- 
nue and 28th Street in Omaha, Nebraska. As previ- 


° 


VoL. 202] JANUARY TERM, 1979 275 


Liston v. Bradshaw 


ously stated, plaintiff was riding as a guest passen- 
ger in defendant’s automobile at that time. The ac- 
cident occurred in the intersection involving the 
Bradshaw automobile which was traveling north, 
and an automobile driven by one Albert Brown, 
which was traveling in a westerly direction. The 
record establishes that the intersection at 28th Street 
and St. Mary’s Avenue is controlled by traffic lights 
and that St. Mary’s is a one-way westbound street, 
four lanes in width. The record also establishes that 
the speed limit on 28th Street at the time of the colli- 
sion was 25 miles per hour. Earlier in the evening, 
both plaintiff and defendant had been at the Walking 
Cane Tavern and both had been drinking, although 
there is no claim or evidence in the record that ei- 
ther of the parties was intoxicated. The defendant, 
plaintiff, her sister, and her niece had left the tavern 
and were going to defendant’s home for breakfast. 
It was arranged that plaintiff would ride with the de- 
fendant and the other parties would follow in an- 
other automobile. The defendant drove his car from 
a lot near the tavern, proceeded eastbound on 
Leavenworth, and then turned north at the intersec- 
tion of Leavenworth and 28th Streets. He continued 
in this direction until the accident occurred. 
Plaintiff's first witness was one Alfred C. Ludwig, 
Jr., who was an eyewitness to the accident. He was 
going west on St. Mary’s Avenue at the time and ob- 
served the traffic lights at the intersection of 28th 
Street and St. Mary’s Avenue when he was near the 
intersection; he estimated about one-quarter of a 
block away. The Brown automobile was in the lane 
to his right and about two car lengths ahead of him. 
Ludwig testified that as he approached the intersec- 
tion the lights were green, and as they came to the 
intersection, the Bradshaw car darted in front of 
him from the south and hit the Brown automobile. 
On cross-examination, Ludwig testified there was a 
Catholic school and church on the southeast corner 
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of the intersection. He was asked if the view to the 
left was completely blocked, and he replied: ‘I 
don’t know if it is completely blocked, but it’s ob- 
structed. I think there is a wall there or some- 
thing.’’ Ludwig testified he did not see the car com- 
ing from the south until it was actually in the inter- 
section and collided with the Brown vehicle. Lud- 
wig was not asked and did not testify relative to the 
speed of the Bradshaw automobile nor as to the 
manner in which it was being driven. 

The plaintiff, Thelma Liston, then testified in her 
own behalf. She testified that as they drove north 
on 28th Street, approaching St. Mary’s Avenue, she 
observed the car coming from the east, and ‘‘I just 
glanced out the window and I knew at the rate of 
speed he was coming he was going to hit our car.”’ 
She stated at that time she warned Bradshaw the 
car wasn’t going to stop, looked across at him, and 
noticed he was looking straight ahead. They were 
hit by the Brown car immediately thereafter. She 
testified she did not know the speed at which Brad- 
shaw was traveling as he approached the intersec- 
tion, but stated he did not slow down. On cross- 
examination, she testified she was a licensed driver 
and had been driving for many years. There was 
nothing about Bradshaw's driving when they left the 
tavern that caused her any concern. She stated: 
‘“‘He seemed to be driving all right to me, but I was 
watching for my sister.’’ She did not notice any- 
thing about the speed at which Bradshaw was driv- 
ing that caused her any concern. She admitted she 
did not see the car Mr. Brown was driving until 
Bradshaw and she were actually in the intersection. 
She was questioned at some length about the color of 
the traffic lights when Bradshaw drove into the in- 
tersection, and testified: ‘I honestly do not know 
what the -- color the lights were. I saw a yellow 
light. I don’t know whether it was a stop light or 
what it was, whether it was some other yellow light. 
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I don’t know whether it was just before impact or 
right after, but I did see a yellow light.’’ She was 
then asked: ‘‘You never saw a red light at all, did 
you?’’ and she replied ‘‘No, I didn’t.’’ It should also 
be noted that the record reveals that prior to the fil- 
ing of the action against defendant Bradshaw, plain- 
tiff had filed an action against Brown; and in her pe- 
tition in that action, had alleged that Brown had en- 
tered the intersection against the red light. 

Other than the testimony of the two witnesses, as 
summarized above, the other evidence adduced for 
the plaintiff were admissions from defendant’s depo- 
sition which, so far as they pertain to the question of 
liability, were as follows: ‘‘ ‘How fast would you 
say your car was going through this period of time 
approaching the intersection?’ Answer: ‘Twenty- 
five to thirty.’ Question: ‘Did you slow down as 
you approached the intersection?’ Answer: ‘No.’ 
Question: ‘Did you make any observations as to the 
cars to your right on St. Mary’s Avenue as you ap- 
proached the intersection?’ Answer: ‘There was a 
car stopped in the far right-hand lane over -- or 
north curb line.’ * * * ‘Do you remember what kind 
of car hit you?’ Answer: ‘At the time I didn’t 
know. I know what kind of car it is now.’ Question: 
‘Did you see that car at all prior to the impact?’ 
Answer: ‘If I did it was just before it hit me.’ ”’ 
The above is, we believe, a fair summary of ali the 
testimony adduced by the plaintiff at the trial in sup- 
port of her claim that the defendant was guilty of 
gross negligence. It appears the matter is in dis- 
pute as to whether the defendant or Brown had the 
green light when they drove into the intersection. 
Even resolving this factual dispute in favor of the 
plaintiff herein, we have held in Sacco v. Gau, 188 
Neb. 808, 199°N. W. 2d 605 (1972), that a violation of a 
stoplight, standing alone, is not sufficient to prove 
gross negligence. Plaintiff contends, however, that 
in addition to the stoplight violation, there is also 
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evidence of excess speed on the part of the defend- 
ant, and of failure to keep a proper lookout. With 
respect to speed, it is true the speed limit in effect 
on 28th Street was 25 miles per hour, and defendant 
admitted he was traveling at a rate of from 25 to 30 
miles per hour. There is no evidence to the con- 
trary. We believe a possible violation of the speed 
limit of 5 miles per hour in the early morning hours, 
with no showing of heavy traffic on either street, 
would not, alone, amount to gross negligence, al- 
though possibly it might be considered evidence of 
ordinary negligence. With respect to plaintiff’s 
claim that defendant failed to keep a proper lookout, 
her sole testimony in this regard is that after they 
had entered the intersection, she had looked at the 
defendant and noticed he was looking straight 
ahead. There is no evidence in the record as to 
what observations he made to the right prior to en- 
tering the intersection, as to whether his view to the 
right was obstructed by the church and school at the 
southeast corner of the intersection, nor as to the ex- 
tent to which the view was obstructed, if any. 

What we have here, it seems, are three alleged 
items of negligence, each of which might well be 
considered ordinary negligence, but which clearly, 
considered individually, would not amount to gross 
negligence. Plaintiff correctly points out, however, 
that several acts of negligence may, in combination, 
amount to gross negligence within the meaning of 
the automobile guest statute. Olson v. Shellington, 
167 Neb. 564, 94 N. W. 2d 20 (1959). The question is 
whether the evidence in the record supporting the 
claimed acts of negligence of the defendant is of suf- 
ficient magnitude to constitute gross negligence un- 
der our guest statute. The problem involved was 
well analyzed and discussed in an opinion by John- 
sen, J., in Thompson v. Edler, 138 Neb. 179, 292 N. 
W. 236 (1940). In that case, Judge Johnsen stated: 
‘Tt must be borne in mind, always, that no decision 
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on gross negligence can constitute an absolute prec- 
edent in any other case. Each case necessarily dif- 
fers somewhat in its particular facts and circum- 
stances, and in the composite which results from 
them. A dissection of the individual facts may, 
therefore, be misleading, because, in the attempted 
segregation, part of their real significance may be- 
come lost. While it may be regrettable that no per- 
fect yardstick for measuring gross negligence has 
ever been devised, the numerous decisions, which 
the guest statutes have produced, seem rather clear- 
ly to demonstrate that this is as close as it is pos- 
sible to come to a judicial solution. If the tapeline of 
past decisions seems at times to be somewhat inac- 
curately applied, and the processes of logic to be a 
bit variable in their result, this may be largely be- 
cause the observer is looking at the facts in isolation 
and not in context. Here, both the bench and the 
profession must be on guard. Courts cannot hesitate 
in directing a verdict where the conviction is clear 
that negligence in a very high degree is not present. 
But, if there is adequate proof of negligence, a ver- 
dict should only be directed where the court can 
clearly say that it fails to approach the level of negli- 
gence in a very high degree under the circum- 
stances. In all other cases, it must be left to the 
jury to determine whether it amounts to gross negli- 
gence or to mere ordinary negligence.’’ (Emphasis 
supplied.) In sustaining defendant’s motion to dis- 
miss, the trial court stated as follows: ‘‘Well, I 
have, during the one recess, glanced at two cases 
which indicate to me the proposition that has been 
advanced by the defendant here, that momentary 
negligence at an intersection does not constitute 
gross negligence, even though there is more than 
one act of negligence upon which evidence has been 
adduced. Taking it as a whole, it must rise to the 
proposition that it is something more than slight. I 
can cite you Sandrock v. Taylor, 185 Nebraska 106, 
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and Pavlicek v. Cacak, 155 Nebraska 454. Both of 
those cases involve collisions in which the evidence 
indicated separate violations, that is violations of 
law more than just one act in which the Court indi- 
cated that in most situations they did not rise to that 
degree of negligence which would require submit- 
ting the issue to a Jury.’’ He then concluded that 
the evidence in the instant case did not amount to 
gross negligence, and therefore sustained the de- 
fendant’s motion for dismissal. 

In Botsch v. Reisdorff, 193 Neb. 165, 226 N. W. 2d 
121 (1975), we stated: ‘In the determination of 
whether all the evidence in a specific case is suffi- 
cient to submit the issue of gross negligence to the 
jury we have consistently held that the presence of 
imminence of danger visible to, known by, or made 
known to a driver, together with a persistence in neg- 
ligence heedless of the consequences, are factors to 
be given material, if not controlling, consideration. 
Zoimen v. Landsman, 192 Neb. 561, 223 N. W. 2d 49 
(1974); Thorpe v. Zwonechek, 177 Neb. 504, 129 N. W. 
2d 483, (1964); Gummere v. Mudd, 139 Neb. 370, 297 
N. W. 622 (1941).’’ We agree with the trial judge that 
the negligence in this case was, at the most, momen- 
tary negligence, and that in this case there was no 
‘persistence in negligence heedless of the conse- 
quences.’’ While there may have been individual 
acts of negligence on the part of the defendant under 
the evidence in this case, we agree with the trial 
court that even conjunctively they did not amount to 
“gross negligence’ within the meaning of the auto- 
mobile guest statute, which has been defined as great 
and excessive negligence, or negligence in a very 
high degree, and indicates the absence of even slight 
care in the performance of a duty. See NJI No. 7.51. 

The trial court was correct in affirming defend- 
ant’s motion to dismiss plaintiff’s petition, and its 
action must be affirmed. 

AFFIRMED. 
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Davin H. STAHMER ET AL., APPELLANTS, V. FRANK 
MarsH, STATE TREASURER, ET AL., APPELLEES, and 
ScHOoOOL District No. 9 or BooNE COUNTY ET AL., 
INTERVENORS-APPELLEES, AND FLOYD BELIK 
ET AL., INTERVENORS-APPELLANTS. 
275 N. W. 2d 64 


Filed February 6, 1979. No. 41756. 


1. Parties: Standing. Before any party can invoke the jurisdiction 
of the court he must have standing to sue. He must have some real 
interest in the cause of action, or a legal or equitable right, title, or 
interest in the subject matter of the controversy. 

2. Parties. A plaintiff must have some remedial interest which the 
law of the forum can recognize and enforce. 

In order to maintain an action to enforce private rights the 
plaintiff must show that he will be benefited by the relief to be 
granted. 

4. Parties: Declaratory Judgments. It is a fundamental require- 
ment of the right to declaratory relief that there be a justiciable is- 
sue between the parties. 

5. Parties: Declaratory Judgments: Standing. A requisite prece- 
dent condition for obtaining declaratory relief is that the parties 
seeking declaratory relief have a legally protectible interest or 
right in the controversy. 

6. Courts: Declaratory Judgments. The granting of declaratory 
relief is discretionary with the trial court. 


Appeal from the District Court for Douglas Coun- 
ty: Joun E. Murpny, Judge. 


Appeal for Intervenors Belik Dismissed. Judg- 
ment Dismissing Petition of Plaintiffs Affirmed. 


Wright & Simmons, for appellants. 


J. Patrick Green of Hisenstatt, Higgins, Kinna- 
mon, Okun & Stern, P.C., for appellees. 


Heard before Spencer, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BRODKEY, and Whiter, JJ., and 
Kuns, Retired District Judge. 


BOSLAUGH, J. 
This is a suit for a declaratory judgment brought 
by David H. Stahmer, Barbara Stahmer, and Elec- 
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trical Development Company, Inc., who are resi- 
dents and taxpayers of the city of Omaha, Nebraska, 
and the school district of Omaha, a Class V school 
district. They bring the action for the benefit of all 
persons in the Omaha school district who are sim- 
ilarly situated. 

The defendants are the State Treasurer, the State 
Commissioner of Education, the Director of the De- 
partment of Administrative Services, the State 
Board of Education, the Superintendent of Public In- 
struction and the County Treasurer of Douglas Coun- 
ty, Nebraska, the Douglas County Committee for the 
Reorganization of School Districts, the school dis- 
trict of Omaha, School District Nos. 11, 27, and 54 of 
Douglas County, the school district of Lincoln, and 
School District No. 94 of Dodge County, Nebraska. 

Floyd Belik and Kathleen Belik, residents and tax- 
payers in School District No. 39 of Holt County, Ne- 
braska, a Class I district, are intervenors. Addition- 
al intervenors are School District No. 9, a Class I 
district in Boone County, Nebraska, and other Class 
I school districts in Howard County, McPherson 
County, Wayne County, and Douglas County, and 
residents and taxpayers in the respective districts. 

The petition of the plaintiffs sought a declaration 
that the classification of all Class I school districts 
was an unconstitutional classification. The petition 
further sought an apportionment of the assets of all 
Class I school districts among other Class II, III, IV, 
and V school districts. The petition of the inter- 
venors Belik prayed for similar relief. 

The case was heard upon demurrers to the petition 
of the plaintiffs filed by the State Treasurer, Com- 
missioner of Education, Director of Administrative 
Services, State Board of Education, and School Dis- 
trict No. 27 of Douglas County, Nebraska, and School 
District No. 9 of Boone County, Nebraska, and other 
intervenors, and demurrers to the petition of inter- 
vention of the intervenors Belik filed by School Dis- 
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trict No. 27 of Douglas County, Nebraska, and School 
District No. 9 of Boone County, Nebraska, and other 
intervenors. 

On September 19, 1977, all demurrers were sus- 
tained except the demurrers of School District No. 9 
and other intervenors. The plaintiffs were granted 
leave to plead further but the petition of intervention 
of the intervenors Belik was dismissed without prej- 
udice. On October 11, 1977, the plaintiff’s petition 
was dismissed with prejudice. On October 14, 1977, 
the petition of the intervenors Belik was dismissed 
with prejudice. Notices of appeal were filed by the 
plaintiffs and the intervenors Belik on October 21, 
1977. 

Since the petition of the intervenors Belik was dis- 
missed without prejudice on September 19, 1977, 
their notice of appeal filed on October 21, 1977, was 
not filed within the time required by section 25-1912, 
R. R. S. 1943. Consequently, this court obtained no 
jurisdiction of the appeal of the intervenors Belik. 

Under present statutes school districts in Nebras- 
ka are divided into six classifications. § 79-102, 
R. R. 8. 1943. A Class I district is any school district 
that maintains only elementary grades under the di- 
rection of a single school board. Classes II through 
V are school districts which maintain both ele- 
mentary and high school grades but are divided into 
separate classifications on the basis of population. 
A Class VI district is a school district that maintains 
only a high school. 

The plaintiffs concede that population may be a 
proper basis for the classification of school districts, 
but they contend that there are no circumstances un- 
der which it might be reasonable to classify sepa- 
rately those school districts which maintain only ele- 
mentary grades. 

A discussion of some of the early history of school 
district legislation in Nebraska may be found in 
Gaddis v. School District, 92 Neb. 701, 1389 N. W. 280. 
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Under the first act relating to common schools in the 
territory, adopted in 1855, the corporate power of the 
district was placed in the electors assembled in the 
school meeting. This is basically the form of or- 
ganization provided for Class I districts. Later acts 
provided for the government of districts in cities and 
villages by boards of education. Thus, historically, 
the Class I districts have been for the most part 
rural districts with relatively small population 
which were not considered able to maintain a high 
school. The other districts were primarily urban 
- districts in areas of greater population where it 
would not be practical to conduct the affairs of the 
district at a town meeting. While such a classifica- 
tion may not be perfect, the historical facts suggest 
that the classification which was adopted by the 
Legislature was reasonable. 

One of the grounds alleged in the demurrers was 
that the plaintiffs lacked standing to sue. The trial 
court held that the plaintiffs were not entitled to 
declaratory relief because they had not alleged an 
injury personal to them which would be cured by the 
effect of the declaration. 

Before any party can invoke the jurisdiction of the 
court he must have standing to sue. He must have 
some real interest in the cause of action, or a legal 
or equitable right, title, or interest in the subject 
matter of the controversy. See 59 Am. Jur. 2d, Par- 
ties, § 26, p. 374. A plaintiff must have some 
remedial interest which the law of the forum can 
recognize and enforce. Dafoe v. Dafoe, 160 Neb. 
145, 69 N. W. 2d 700; Davies v. De Lair, 148 Neb. 395, 
27 N. W. 2d 628. In order to maintain an action to 
enforce private rights the plaintiff must show that he 
will be benefited by the relief to be granted. 

It is a fundamental requirement of the right to 
declaratory relief that there be a justiciable issue 
between the parties. A requisite precedent condi- 
tion for obtaining declaratory relief is that the par- 
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ties seeking declaratory relief have a legally pro- 
tectible interest or right in the controversy. Beri- 
gan Bros. v. Growers Cattle Credit Corp., 182 Neb. 
656, 156 N. W. 2d 794; Nebraska Seedsmen Assn. v. 
Department of Agriculture & Inspection, 162 Neb. 
781, 77 N. W. 2d 464; Slosburg v. City of Omaha, 183 
Neb. 839, 165 N. W. 2d 90. 

The plaintiffs here have alleged that the taxpayers 
and residents in Class I districts are treated differ- 
ently than the taxpayers and residents in other dis- 
tricts, including Class V districts. The fact that 
there are differences in the applicable laws between 
the districts does not establish that the plaintiffs 
have been discriminated against to their injury. But 
more importantly, the plaintiffs have not demon- 
strated how they would benefit from a declaration 
that one or more of the laws applicable to Class I 
districts is invalid. In short, the pleadings show 
they have no standing to bring the suit. We con- 
clude the demurrers were properly sustained. 

One further matter should be mentioned. We 
have held that the granting of declaratory relief is 
discretionary with the trial court. Svoboda v. Hahn, 
196 Neb. 21, 241 N. W. 2d 499. There is no absolute 
mandate that compels the District Court to exercise 
its jurisdiction to grant such relief. 

It is<unnecessary to discuss the other contentions 
of the parties. 

The appeal of the intervenors Belik is dismissed. 
The judgment of the District Court dismissing the 
petition of the plaintiffs is affirmed. 

APPEAL OF INTERVENORS BELIK DISMISSED. 
JUDGMENT DISMISSING PETITION 
OF PLAINTIFFS AFFIRMED. 
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DENVER Woop PRopucts COMPANY, A COLORADO 
CORPORATION, APPELLANT, V. KENNETH 
FRYE ET AL., APPELLEES. 

275 N. W. 2d 67 


Filed February 6, 1979. No. 41777. 


1. Statutes. The general saving statute, section 49-301, R. R. S. 1943, 
relates to substantive and not procedural law. 

2. Limitations of Actions: Statutes. A change in a statute of limita- 
tions which does not impair existing substantive rights but only al- 
ters the procedural enforcement of those rights operates on all pro- 
ceedings instituted after its passage, whether the rights accrued 
before or after that date. 

3. Statutes. The simultaneous repeal and reenactment of substantial- 
ly the same statutory provisions is ordinarily construed to be an 
affirmation or continuance of the original provisions rather than a 
true repeal. 

Where a statute has been repealed and substantially reen- 
acted with additions or changes, the additions or changes are 
treated as amendments effective from the time the new statute 
goes into effect. 

5. Limitations of Actions: Statutes. Laws prescribing the time 
within which particular rights may be enforced relate to remedies 
only and not substantive rights. 


Appeal from the District Court for Scotts Bluff 
County: Rosert O. Hippe, Judge. Judgment re- 
versed with directions. 


Jim L. Zimmerman of Atkins, Ferguson, Hahn & 
Zimmerman, for appellant. 


Wright & Simmons and John A. Selzer, for appel- 
lees. 


Heard before Spencer, C. J., Pro Tem., BosLaucu, 
McCown, CLINTON, BRODKEY, and WuiTe, JJ., and 
Kuns, Retired District Judge. 


McCown, J. 

This is an action to foreclose a mechanic’s lien. 
Following trial the District Court specifically found 
that the purported mechanic’s lien was not timely 
filed and dismissed plaintiff's petition. The plaintiff 
has appealed. 
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The evidence in this case is essentially uncontra- 
dicted. On May 5, 1975, the defendants, Loyd Reisig 
and Ruth B. Reisig, entered into a written contract 
with Kenneth Frye, a contractor, who was to supply 
all labor and materials and build a house for the Rei- 
sigs. On May 30, 1975, Frye ordered various ma- 
terials from the plaintiff to be used in the construc- 
tion of the Reisig house. The total invoice price of 
the materials ordered was $3,927.80. The materials 
were delivered to Frye at the Reisig house site on 
June 10, 1975. On July 10, 1975, Frye’s wife went to 
plaintiff’s place of business, ordered, and picked up 
a door priced at $78.75. The door was taken to the 
Frye residence. Frye was building several houses 
at the time and the evidence does not establish 
which job the door was intended for. The door was 
not delivered to the site of the Reisig house until 
sometime after October 31, 1975. 

The claim of mechanic’s lien against the property 
was filed by the plaintiff on September 29, 1975, for 
the sum of $4,006.55. The claim included both the 
materials delivered to the site on June 10, 1975, and 
the door which, at that time, had not been delivered 
to the site. 

On August 24, 1975, an amendment to section 
52-102, R. R. S. 1948, (Laws 1975, L.B. 196), became 
effective. The only change in section 52-102, R. R. 8. 
1943, was to extend the time for filing a claim of me- 
chanic’s lien to 4 months from the date of furnishing 
labor or materials, instead of 3 months. The claim 
of lien in this case was filed more than 3 months af- 
ter the materials were furnished on June 10, 1975, 
but less than 4 months thereafter. 

The District Court found generally in favor of the 
defendants and specifically found that the purported 
mechanic’s lien filed by the plaintiff was not timely 
filed and dismissed plaintiff’s petition. The plaintiff 
has appealed. 

Plaintiff contends that the amendment to section 
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§2-102, R. R. 8S. 1948, was applicable in this case. 
The defendants contend that the amendment did not 
operate retroactively and that the time for filing the 
mechanic’s lien here expired on September 10, 1975. 
Defendants also assert that the door involved in this 
case was not delivered to the site nor used in the 
building until many weeks after the claim of lien 
was filed on September 29, 1975. 

The defendants rest their argument on section 49- 
301, R. R. S. 1948, which provides: ‘‘Whenever a 
statute shall be repealed, such repeal shall in no 
manner affect pending actions founded thereon, nor 
causes of action not in suit that accrued prior to any 
such repeal, except as may be provided in such re- 
pealing statute.’’ Assuming that it is applicable, 
this court has consistently held that the general sav- 
ing statute, section 49-301, R. R. S. 1943, relates to 
substantive and not procedural law. Lindgren v. 
School Dist. of Bridgeport, 170 Neb. 279, 102 N. W. 2d 
599. 

A change in a statute of limitations which does not 
impair existing substantive rights but only alters the 
procedural enforcement of those rights operates on 
all proceedings instituted after its passage, whether 
the rights accrued before or after that date. See 
Educational Service Unit No. 3 v. Mammel, O., S., 
H. & S., Inc., 192 Neb. 431, 222 N. W. 2d 125. 

The Supreme Court of the United States, in an 
early case, held that a statutory extension of time 
for creation and enforcement of mechanic’s liens 
was not an alteration of a substantive right but was 
simply an alteration of procedure where the right to 
claim the lien had not yet expired under the old act 
at the time the new act became effective. The court 
determined that under such circumstances the ex- 
tension of time under the new statute was not retro- 
active but was prospective in its operation. The 
court said: ‘‘[T]he mere enlargement of the time in 
which to commence the action, at least in a case 


VoL. 202] JANUARY TERM, 1979 289 
Denver Wood Products Co. v. Frye 


where the time had not yet arrived in which to file 
any statement of the plaintiff’s claim for a lien, does 
not affect any right or remedy provided for in the 
old act.’’ Bear Lake Irrigation Co. v. Garland, 164 
U.S. 1, 1758S. Ct. 7, 41 L. Ed. 327. 

The amendment of section 52-102, R. R. 8S. 1948, 
which became effective on August 24, 1975, did not 
alter or enlarge the right to claim a mechanic’s lien, 
nor did it change or enlarge the remedy of fore- 
closure. It merely extended the time for filing a 
claim of lien. For all practical purposes it was 
identical to extending the time in a specific statute 
of limitations. 

The simultaneous repeal and reenactment of sub- 
stantially the same statutory provisions is ordinarily 
construed to be an affirmation or continuation of the 
original provisions rather than a true repeal. Where 
a statute has been repealed and substantially reen- 
acted with additions or changes, the additions or 
changes are treated as amendments effective from 
the time the new statute goes into effect. See 73 
Am. Jur. 2d, Statutes, § 391, p. 509. 

The general rule is that laws prescribing the time 
within which particular rights may be enforced re- 
late to remedies only and not substantive rights. A 
person has no vested right in the running of a statute 
of limitations unless it has completely run and 
barred the action before the new limitation becomes 
effective. See 51 Am. Jur. 2d, Limitation of Actions, 
§ 40, p. 622. 

The case of Wisbey v. American Community 
Stores Corporation, 288 F’. Supp. 728 (D. Neb., 1968), 
confirms that analysis. Judge Van Pelt, in applying 
an extended statute of limitations, quoted with ap- 
proval from the case of Gahling v. Colabee 8. S. Co., 
37 F. Supp. 759 (E. D. Pa., 1941): ‘‘The amendatory 
statute did not create a new right nor revive a right 
that had been extinguished. The plaintiff had a 
right of action he could exercise any time before Oc- 
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tober 7, 1940. Before this right was extinguished 
Congress extended the time within which the plain- 
tiff could exercise his existing right. This affects 
merely his remedy and not his right.’’ 

The amendment of section 52-102, R. R. S. 1948, ef- 
fective on August 24, 1975, extending the time for fil- 
ing a claim of mechanic’s lien to 4 months from the 
date of furnishing the labor or materials was appli- 
cable to plaintiff's cause of action here, and the fil- 
ing of plaintiff’s lien claim on September 29, 1975, 
was valid and timely as to the materials furnished 
and delivered on June 10, 1975. 

Plaintiff contends that the claim of lien filed on 
September 29, 1975, was also valid and timely as toa 
door priced at $78.75 and ordered by the contractor 
on July 10, 1975. The evidence establishes, however, 
that the door had not been furnished to the defend- 
ants Reisig nor delivered to the construction site by 
September 29, 1975, and whatever delivery might 
have been made later was not made by the plaintiff. 
While the plaintiff may have had a right to file a 
separate lien after the subsequent delivery of the 
door, it did not have a valid claim of mechanic’s lien 
for the door prior to its delivery at the construction 
Site. 

The claim of lien in the sum of $3,927.80 for the 
materials delivered to the construction site on June 
10, 1975, was timely filed and the plaintiff was enti- 
tled to foreclosure of that portion of its claim. That 
portion of the claim in the sum of $78.75 for the door 
was improper and should be disallowed. 

The judgment of the District Court is reversed 
with directions to enter judgment in accordance 
with this opinion. 

JUDGMENT REVERSED WITH 
DIRECTIONS. 
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Hupson Foops, INc., APPELLANT, v. L & B 
CORPORATION ET AL., APPELLEES. 
IN RE ESTATE OF RoY FRANKLIN CLARK, DECEASED. 
Hupbson Foops, INc., APPELLANT, V. ESTATE OF Roy - 
FRANKLIN CLARK, DECEASED, APPELLEE. 
275 N. W. 2d 70 
Filed February 6, 1979. Nos. 41788, 41786. 


1. Trial: Judgments. The judgment of a trial court in an action at 
law where a jury has been waived has the effect of a jury verdict 
and it will not be set aside on appeal unless clearly wrong. 

. Where trial is to the court, a general finding that 

the judgment should be for a certain party warrants the conclusion 

that the trial court found in his favor on all issuable facts. 


Appeals from the District Court for Douglas Coun- 
ty: DonaLp J. Hamitton, Judge. Affirmed. 


Michael G. Helms of Schmid, Ford, Mooney, 
Frederick & Caporale, for appellant. 


John R. Douglas of Cassem, Tierney, Adams & 
Gotch, for appellees L & B Corporation et al. 


Paul E. Watts and Gerald E. Moran, Robert C. 
Sigler, and Julianne M. Dunn, for appellee Estate of 
Roy Clark. 


Heard before SPpENcER, C. J., Pro Tem., BosLauGuH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


McCown, J. 

These negligence actions were brought by plaintiff 
against the defendants to recover for damages sus- 
tained by the plaintiff when a liquid ammonia pipe 
broke in a cold storage room of the warehouse prem- 
ises leased by the plaintiff, Hudson Foods, Inc., from 
the defendant, L & B Corporation. The two cases 
were: consolidated for trial and a jury was waived. 
The. District Court found for the defendants and the 
plaintiff has appealed. 

The plaintiff, Hudson Foods, Inc., at the times 
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material here, was the lessee of certain cold storage 
warehouse space owned by the defendant, L & B 
Corporation. The cold storage room involved was 
equipped with a single evaporator refrigeration unit 
located near the ceiling of the room. The unit had 
been purchased from Preston Refrigeration Com- 
pany, and installed by Roy Franklin Clark, who also 
provided the pipe for the installation. The re- 
frigeration equipment was installed in 1967 and had 
been in regular operation since. 

On the morning of May 22, 1974, a leak was discov- 
ered in the pipe carrying liquid ammonia leading to 
the refrigeration unit in the space leased to the 
plaintiff. All witnesses subsequently agreed that the 
leak resulted from a fracture in the pipe. The am- 
monia and ammonia odor from the fractured pipe 
contaminated a quantity of meat and poultry stored 
in the room. Plaintiff’s alleged loss, after salvage, 
was approximately $50,000. The lessor was respon- 
sible for providing and maintaining the cooling 
equipment on the premises. 

The evidence established that the lessor made a 
daily and also a weekly inspection of the warehouse 
rooms and refrigeration units and completely serv- 
iced the units every 30 days. The evidence also es- 
tablished that it was not uncommon for ice to ac- 
cumulate on pipes carrying liquid ammonia and the 
lessor periodically chipped the ice off when it be- 
came too thick. 

The plaintiff relied on expert testimony to estab- 
lish the cause of the break. One expert testified that 
the break in the pipe was the result of a fatigue frac- 
ture which, in his opinion, was caused by vibrations 
induced in the pipe from operation of the refrigera- 
tion unit, and by pipe supports which were not 
strong enough to hold the pipe firmly. The second 
expert testified that, in his opinion, the pipe frac- 
tured because it was overstressed and that the 
amount of ice surrounding the pipe added to the 
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stress. He also testified that a heavy-duty pipe 
should have been used rather than the regular pipe 
which was used. In his opinion the fracture could 
have been a cyclic loading fatigue, a vibratory fa- 
tigue, or it could have been a miniscule crack that 
opened at that time for reasons unknown. The third 
expert witness believed that the fracture in the pipe 
resulted from overstressing at the point where the 
pipe entered a bushing, and that it was caused by 
the weight of ice surrounding the pipe. This witness 
stated that the type of pipe used in this installation 
was the type normally used in cooling systems in the 
area. All three experts agreed that there was no 
test or inspection which the lessor could have per- 
formed which would indicate that the pipe was about 
to break. 

Plaintiff filed one action against L & B Corpora- 
tion and Preston Refrigeration Company. After dis- 
covery plaintiff later filed an action against the es- 
tate of Roy Franklin Clark. The cases were subse- 
quently consolidated. The consolidated cases were 
tried to the court without a jury and are consolidated 
on this appeal. 

Plaintiff alleges that the defendants negligently in- 
stalled the refrigeration unit, negligently used pipe of 
insufficient strength to withstand stresses imposed, 
and were also negligent in failing to properly inspect 
and maintain the units. The District Court found in 
favor of all the defendants and dismissed plaintiff's 
action. 

The plaintiff contends that the evidence is insuffi- 
cient to support the judgment of the District Court. 
We disagree. The determination of whether or not 
the defendants were guilty of negligence which prox- 
imately caused the damage here was clearly a ques- 
tion of fact. The trial court determined those factu- 
al issues in favor of the defendants and the evidence 
is sufficient to support that determination. 

Although the testimony was produced largely from 
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plaintiff’s witnesses, they did not agree as to what 
caused the break in the pipe, and the evidence fails 
to establish any negligence on the part of the defend- 
ants which proximately caused the damage. 

The judgment of a trial court in an action at law 
where a jury has been waived has the effect of a 
jury verdict and it will not be set aside on appeal 
unless clearly wrong. Where trial is to the court, a 
general finding that the judgment should be for a 
certain party warrants the conclusion that the trial 
court found in his favor on all issuable facts. Han- 
sen v. Circle Lake Development Corp., 199 Neb. 678, 
260 N. W. 2d 609. 

The evidence supports the judgment of the District 
Court. 

AFFIRMED. 


THE TRAVELERS INDEMNITY COMPANY, A CORPORATION, 
ASSIGNEE, APPELLANT, V. THE CENTER BANK, 
A CORPORATION, APPELLEE. 


275 N. W. 2d 73 
Filed February 6, 1979. No. 41811. 


1. Banks and Banking: Negotiable Instruments: Negligence. Be- 
fore a bank is liable in negligence to a maker for accepting a check 
from an agent or employee of the maker who has obtained the 
check from the maker by giving to the maker the name of the 
payee, not intending the payee to have any interest in the check, it 
must appear that the bank either was placed on such notice as 
would justify one in believing that further investigation was neces- 
sary or otherwise in some manner acted, in accepting the check, in 
a commercially unreasonable manner. 

2. Negligence. One is not negligent in failing to perform an act which 
it did not in the first instance have a duty or obligation to perform. 

3. Negligence: Words and Phrases. ‘‘Proximate cause,"’ as used in 
the law of negligence, is that cause which in the natural and con- 
tinuous sequence, unbroken by an efficient intervening cause, pro- 
duces the injury and without which the injury would not have oc- 
curred. 
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4. Negligence. Even where conduct is negligent, it is still required 
that the conduct be a substantial factor in bringing about the harm. 
Causation in this sense inevitably involves the idea of responsi- 
bility, and it is not enough that the harm would not have occurred 
had the individual defendant not been negligent. 


Appeal from the District Court for Douglas Coun- 
ty: Joun C. Burke, Judge. Affirmed. 


Daniel J. Duffy and Patrick B. Donahue of Cas- 
sem, Tierney, Adams & Gotch, for appellant. 


Ronald H. Stave, Michael P. Cavel, and Lee H. 
Hamann of the Law Offices of Emil F. Sodoro, P.C., 
for appellee. 


Heard before KrivosHa, C. J., BostaucH, and 
BRODKEY, JJ., and Ronin and Norton, District 
Judges. 


KrivosnHa, C. J. 

This is an action based upon the alleged negli- 
gence of the appellee bank in failing to know or as- 
certain the identity and authority of its depositor es- 
tablishing an account with it under a corporate 
name. In response to the appellant’s first amended 
petition, the appellee filed a demurrer. The trial 
court sustained the demurrer and dismissed appel- 
lant’s petition. Appellant thereafter appealed to this 
court. We affirm. 

Appellant alleged in its first amended petition that 
it was the assignee of the Nebraska Consolidated 
Mills Company (Nebraska Consolidated). The peti- 
tion alleged that in June of 1969 a certain checking 
account was established at the appellee bank by one 
William Piper in the name of C. C. Leasing Com- 
pany. It was further alleged that at that time, said 
William Piper was an employee of Nebraska Con- 
solidated and his duties included handling Nebraska 
Consolidated’s leasing program in relation to the 
fixed asset area. The petition alleged, however, 
that Piper was not acting as an agent or employee of 
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Nebraska Consolidated in establishing said account. 

Subsequently, it was alleged that the said Piper in- 
duced Nebraska Consolidated to issue certain checks 
made payable to a third party and further induced 
Nebraska Consolidated to deliver the same to Piper. 
Thereupon, without authority, Piper supplied the en- 
dorsements of the third party-payee (C. C. Leasing 
Co.) and deposited said checks in the defendant bank 
checking account opened by Piper in the name of C. 
C. Leasing Co. The petition further alleged that in 
turn he, Piper, transferred the money out of said ac- 
count and used the funds for his own personal ven- 
tures, none of which were authorized by Nebraska 
Consolidated nor were for the benefit of Nebraska 
Consolidated. 

Finally, the petition alleged that the appellee ‘‘by 
its negligence, proximately caused Nebraska Con- 
solidated Mills Company to suffer the loss of said 
funds by its negligence hereinafter more fully set 
out: (A) Its failure to make reasonable and 
proper inquiry as to Piper’s authority to make use of 
such checks of Nebraska Consolidated Mills Com- 
pany; [and] (B) to make reasonable and proper in- 
quiry of Piper’s authority to act for the payee named 
on each of said checks.”’ 

Appellant acknowledges that under the provisions 
of section 3-405, U. C. C., the appellee bank is ab- 
solved of all liability for accepting the endorsement 
of Piper on the Nebraska Consolidated checks. Sec- 
tion 3-405, U. C. C., provides: ‘‘(1) An endorse- 
ment by any person in the name of a named payee is 
effective if * * * (c) an agent or employee of the 
maker or drawer has supplied him with the name of 
the payee intending the latter to have no such in- 
terest.” 

Appellant maintains that although the above re- 
ferred to provisions of the Uniform Commercial 
Code absolve the bank under normal conditions, 
nevertheless, the bank may still be liable to Nebras- 
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ka Consolidated for an action sounding in tort based 
upon the bank’s negligence. 

It is true that there are cases which may be found 
to the effect that the protection of section 3-405, U. C. 
C., does not overcome the negligence of a bank. 
Notwithstanding the provisions of section 3-405, U. C. 
C., a bank may nevertheless be liable to a drawer 
when it, the bank, has acted negligently. However, 
a reading of those cases discloses that before such 
negligence may arise there must be some showing 
that the bank was either placed on such notice as to 
require further investigation or acted in a manner 
which was commercially unreasonable. Employers’ 
Liability Assurance Corp., Ltd., v. Hudson River 
Trust Co., 250 App. Div. 159, 294 N. Y. S. 698; Wright 
v. Bank of California, 276 Cal. App. 2d 485, 81 Cal. 
Rptr. 11; Scottsbluff Nat. Bank v. Blue J Feeds, 
Inc., 156 Neb. 65, 54 N. W. 2d 392; American Surety 
Co. v. Smith, Landeryou & Co., 141 Neb. 719, 4 N. W. 
2d 889. 

In the absence of such facts, a bank is not consid- 
ered negligent in accepting deposits with forged en- 
dorsements where the agent or employee of the 
maker or drawer has supplied the maker or drawer 
with the name of the payee intending the latter to 
have no such interest. 

The justification for such rule is set out in note 
four following section 3-405, U. C. C., as follows: 
“Paragraph (c) is new. It extends the rule of the 
original subsection 9 (3) to include the padded pay- 
roll cases, where the drawer’s agent or employee 
prepares the check for signature or otherwise fur- 
nishes the signing officer with the name of the 
payee. The principle followed is that the loss should 
fall upon the employer as a risk of his business en- 
terprise rather than upon the subsequent holder or 
drawee. The reasons are that the employer is nor- 
mally in a better position to prevent such forgeries 
by reasonable care in the selection or supervision of 
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his employees, or, if he is not, is at least in a better 
position to cover the loss by fidelity insurance; and 
that the cost of such insurance is properly an ex- 
pense of his business rather than of the business of 
the holder or drawee.”’ 

Appellant alleges that Nebraska Consolidated suf- 
fered a loss by reason of the bank’s negligence in 
failing to make reasonable and proper inquiry as to 
the Nebraska Consolidated agent’s authority to 
make use of such checks. This is the very situation 
contemplated by section 3-405, U. C. C., and in the 
absence of any allegation that the bank either had 
actual notice or facts sufficient to put it on construc- 
tive notice, or in some manner acted in a commer- 
cially unreasonable manner, no duty arises which 
requires the bank to make further investigation. 
One cannot, therefore, be negligent in failing to per- 
form an act which it did not in the first instance 
have a duty or obligation to perform. Braswell 
Motor Freight Lines, Inc. v. Bank of Salt Lake, 28 
Utah 2d 347, 502 P. 2d 560; Prudential Ins. Co. v. Ma- 
rine Nat. Exch. Bank of Milwaukee, 371 F. Supp. 
1002 (E. D. Wis., 1974); Fair Park Nat. Bank v. 
Southwestern Inv. Co., 541 S. W. 2d 266 (Tex. Civ. 
App.). We must, therefore, accordingly hold an al- 
legation that the appellee bank failed to make rea- 
sonable and proper inquiry as to the maker agent’s 
authority to make use of such checks, without more, 
fails to allege the violation of any duty owed by the 
bank to the maker, and therefore cannot constitute 
an allegation of negligence. 

Likewise, the appellant’s second claim of negli- 
gence must also fail. Appellant alleges that the 
Center Bank by its negligence proximately caused 
Nebraska Consolidated to suffer a loss in that the 
bank negligently failed ‘‘To make reasonable and 
proper inquiry of Piper’s authority to act for the 
payee named on each of said checks.’’ (Emphasis 
supplied.) While it may be true that in an appropri- 
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ate case a bank may owe a duty to a payee to in- 
quire as to one’s authority to act on behalf of the 
payee, the claim made herein does not give rise to 
such duty. In essence the appellant here is claiming 
that by reason of the bank’s failure to fulfill an al- 
leged duty owed to the payee, the maker was caused 
to suffer a loss. 

For there to be an action for negligence, the al- 
leged act must be the proximate cause of the injury 
suffered. ‘‘Proximate cause,”’ as used in the law of 
negligence, is that cause which in the natural and 
continuous sequence, unbroken by an efficient inter- 
vening cause, produces the injury and without which 
the injury would not have occurred. Warren v. Bos- 
tock, 170 Neb. 203, 102 N. W. 2d 55. Even where con- 
duct is negligent, it is still required that the conduct 
be a substantial factor in bringing about the harm. 
Causation in this sense inevitably involves the idea 
of responsibility. It is not enough that the harm 
would not have occurred had the individual defend- 
ant not been negligent. Landmesser v. Ahlberg, 184 
Neb. 182, 166 N. W. 2d 124. 

In the case of Daniels v. Andersen, 195 Neb. 95, 237 
N. W. 2d 397, we had occasion to review the basic re- 
quirements in establishing proximate cause. We 
there said the first requirement is that the negli- 
gence be such that ‘‘ ‘without which the injury would 
not have occurred,’ commonly known as the ‘but for’ 
rule.’’ While it is true that inquiry made by the ap- 
pellee bank to the payee may have uncovered the 
fraud, certainly such failure to call did not create the 
mechanism by which the injury to Nebraska Consoli- 
dated first occurred. The injury came about by rea- 
son of Nebraska Consolidated’s failure to employ an 
honest employee and to verify its own payables. What- 
ever may be said with regard to the bank’s failure to 
call the payee can be said with equal force in connec- 
tion with the maker’s failure to ascertain the validity 
of the statement for which the checks were drawn. 
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The second basic requirement in establishing 
proximate cause is that the injury be the natural and 
probable result of the negligence. Daniels v. Ander- 
sen, supra. There is no allegation in the petition, 
nor are there any facts in the petition, from which it 
can be said that the injury was the natural and prob- 
able result of the negligence. It may well be that 
such an allegation could have been made. On that 
point we do not pass. Such an allegation, however, 
was not made. The mere claim that the bank failed 
to ‘‘make reasonable and proper inquiry” of the 
payee is not sufficient to allege any fact from which 
it can be concluded that the maker’s loss was the 
‘natural and probable result’’ of such failure. 
Again, without passing upon the matter, it may be 
said that the payee could have made such claim. 
Certainly that claim is not available to the maker. 

The third requirement referred to in Daniels v. 
Andersen, supra, is not relevant for the purpose of 
examining the sufficiency of a petition and therefore 
need not be discussed. Nevertheless it is clear from 
the facts as alleged in the petition that the bank’s 
failure to make inquiry of the payee, if such duty ex- 
isted, did not proximately cause appellant’s injury. 
That being the case, the appellant failed to allege 
facts upon which relief could be granted. The trial 
court therefore was correct in sustaining the de- 
murrer. The judgment is affirmed. 

AFFIRMED. 


NORTHERN NaTuRAL GAS COMPANY, A CORPORATION, 
APPELLANT, V. BEECH AIRCRAFT CORPORATION, 
A CORPORATION, APPELLEE. 
275 N. W. 2d 77 


Filed February 6, 1979. No. 41843. 


1. Witnesses. In an appropriate case an expert may render an opin- 
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ion without first disclosing the underlying data upon which the 
opinion is based. 


2, An expert can render an opinion in an appropriate case in 
response to a direct question and is not required to have a hypo- 
thetical question presented to him. 

3. Before an expert opinion can be rendered it must be shown 


that such an opinion is of a scientific, technical, or other specialized 
knowledge which would assist the trier of fact to understand the 
evidence or to determine a fact in issue, and that the witness quali- 
fies as such expert by knowledge, skill, experience, training, or 
education. 

4. Courts: Witnesses. A trial court may either on its own motion or 
in response to an objection require an expert to disclose the under- 
lying facts or data upon which the opinion is to be based before per- 
mitting the expert to render his opinion. 

5. Courts: Witnesses: Appeal and Error. The action of the trial 
court, in either requesting an expert witness to disclose the under- 
lying data or information upon which his opinion is based or refus- 
ing such a request, will not be disturbed on appeal in the absence of 
a showing that the trial court abused its discretion. 

6. Evidence: Witnesses. If an expert witness desires to render an 
opinion without first disclosing the underlying data or information 
upon which the opinion is based, he must first establish by compe- 
tent evidence that the matter involved in the opinion is of such na- 
ture that experts within the specific field could render such an opin- 
ion; and likewise that experts within the specific field would rely 
upon the data or information relied upon by the testifying expert in 
rendering the opinion. 


Appeal from the District Court for Douglas Coun- 
ty: Joun C. Burke, Judge. Affirmed. 


John A. Rickerson of Rickerson & Welch, for ap- 
pellant. 


Karl F. Schmidt of Morrison, Hecker, Curtis, 
Kuder & Parrish and Robert G. Fraser of Fraser, 
Stryker, Veach, Vaughn, Meusey, Olson & Boyer, 
P.C., for appellee. 


Heard before Krivosua, C. J., McCown, CLINtTon, 
and Bropkey, JJ., and STANLEY, District Judge. 


Krivosua, C. J. 
This is an action for damages based upon the ap- 
pellant’s theory that the appellee had negligently de- 
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signed and manufactured an aircraft as set out in 
the petition. At the close of the appellant’s case the 
appellee moved for a directed verdict which was 
sustained by the trial court. The action was there- 
upon dismissed and appeal taken to this court. We 
concur with the action of the trial court in granting 
the motion and directing a verdict, and accordingly 
we affirm. 

The appellant was the owner of a Beechcraft King 
Air aircraft which crashed near Kirksville, Mis- 
souri, on March 11, 1966. The accident occurred at 
approximately 12:14 p.m. Just prior to the accident 
the aircraft was cruising at 16,000 feet when the 
right engine flamed out and shortly afterwards the 
left engine flamed out. The pilot testified he used 
the restart procedure, but was unable to get either of 
the two engines started. The loss of power necessi- 
tated an emergency landing wae totally destroyed 
the aircraft. 

In its fourth amended petition appellant alleged 
that the appellee had negligently designed and 
manufactured the aircraft with regard to certain in- 
let guide vanes. Because of the allegedly faulty de- 
sign, ice was caused to form which in turn blocked 
the entrance of air and caused the engines to stop. 

At trial the appellant called several witnesses, in- 
cluding the pilot, who described the events which oc- 
curred from the time the plane took off on March 11, 
1966, from Roanoke, Virginia, until the time of the 
crash near Kirksville, Missouri. 

Without objection appellant offered in evidence ex- 
hibit 25 which consisted of surface weather observa- 
tions taken by the National Weather Records Center 
on March 11, 1966, at Roanoke, Virginia; Bluefield, 
West Virginia; Huntington, West Virginia; Lexing- 
ton, Kentucky; Louisville, Kentucky; Bloomington, 
Indiana; Matton, Illinois; Springfield, Illinois; 
Quincy, Illinois; Kirksville, Missouri; Terre Haute, 
Indiana, and Columbia, Missouri. No witness, how- 
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ever, up to that point, had testified as to the design 
of the aircraft or in any manner which tied the crash 
of the aircraft to the alleged defective design of the 
inlet guide vanes. 

As a matter of fact, the pilot testified that just be- 
fore the flame outs occurred he was flying at 16,000 
feet in clear air and 7,000 to 8,000 feet above any 
clouds. He further testified there was no indication 
of icing conditions nor was there any visible mois- 
ture. In his opinion the weather was not a factor in 
the accident. 

Appellant then called to the stand one W. Stewart 
Roberts who testified he was an engine failure inves- 
tigating engineer. Through a series of questions the 
witness was qualified as a mechanical engineer with 
knowledge about engines. He did acknowledge he 
was not a meteorologist and had not taken any 
courses in meteorology. During an offer of proof, 
Roberts testified that in his senior year at M.I.T. he 
had majored in air conditioning and refrigeration 
from which he believed he had gained his knowledge 
concerning humidity. 

Without objection, exhibits 34 and 35 were then of- 
fered and received in evidence. Exhibit 34 was a 
certified true copy of the records on file in the Na- 
tional Climatic Center, Asheville, North Carolina, 
taken on March 11, 1966, at 6 o’clock in the morning 
and 5 o’clock in the evening. The records consisted 
of a constant pressure chart for Columbia, Missouri, 
and a constant pressure chart which covered a 
wider area. The exhibit also contained dry bulb and 
dew point measurements taken at an altitude of 
18,000 feet over Omaha, Nebraska; Topeka, Kansas; 
Columbia, Missouri; and Peoria, Illinois, at 6 o’clock 
in the morning and 6 o’clock in the evening on 
March 11, 1966. The closest point to the scene of the 
crash recorded by the exhibit was Columbia, Mis- 
souri, more than 100 miles from the crash scene. 
Likewise, the recordings were taken 6 hours before 
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or 6 hours after the crash and at an altitude of at 
least 2,000 feet higher than the altitude at which the 
plane was flying when the flame outs occurred. Ex- 
hibit 35 was never fully explained, but appears to be 
radar tracings for the United States taken on March 
11, 1966. After several further questions concerning 
temperatures, the trial court declared a recess and 
a meeting was held on the record out of the presence 
of the jury in the trial court’s chambers. 

During that conference in chambers Mr. Ricker- 
son, attorney for appellant, stated that Roberts in- 
tended to read the dry bulb and dew point readings 
from Omaha, Nebraska; Topeka, Kansas; Colum- 
bia, Missouri; and Peoria, Illinois, from exhibit 34. 
According to Mr. Rickerson, Roberts, using the data 
from Omaha, Topeka, Columbia, and Peoria on ex- 
hibit 34, would estimate the weather and tempera- 
ture near Kirksville, Missouri, at an altitude of 
16,000 feet at the time the engines quit at 12:14 p.m. 
From his estimates of the weather at the time and 
place the engines quit, Roberts would then testify 
there would be a relative differential between the 
dry bulb and the dew point of 4 degrees. He would 
further testify that when the air entered the engine 
through the air intake, it then went through the air 
screen and through the inlet guide vane assembly. 
Because of a change in velocity of the air, there 
would be a drop in temperature sufficient to go below 
the dew point and thus cause the moisture in the air 
to freeze on the inlet guide vanes, blocking them. 
This blockage would cause the stoppage of air flow 
to the engines, and stop the engines. There was no 
testimony that such a calculation could be made or 
that experts in the field of meteorology would use 
the information upon which the witness Roberts 
based his calculations. In addition, there was no 
evidence introduced as to whether it would be rea- 
sonable to render an opinion based upon those calcu- 
lations. 
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The trial court then advised appellant’s counsel 
that, in the court’s opinion, the data sought to be in- 
troduced by appellant went far beyond data reason- 
ably relied upon by experts in that particular field. 
Specifically, the trial court stated that the court had 
no question the witness was an aeronautics engineer 
who could testify to any data that an expert in that 
field reasonably relied upon. The trial court spe- 
cifically advised appellant that if appellant’s witness 
had any data that experts rely upon reasonably, he 
could use that data but, in the opinion of the trial 
court, to interpret cold fronts and readings of 5 
hours before or after and 100 miles away from the 
scene of the accident was too speculative, and would 
not be admitted. 

Following the conference in chambers but outside 
the presence of the jury, appellant, by way of an of- 
fer of proof, had Roberts testify about the matters of 
which he had earlier advised the court. Following 
the offer of proof the court advised appellant that 
the ruling would be the same and the offer would not 
be received. 

Appellant then rested. Appellee moved for a di- 
rected verdict on the basis there was no evidence of 
causation introduced. The motion was sustained 
and the action dismissed. 

Without question, under our Rules of Evidence in 
an appropriate case, an expert may render an opin- 
ion without first disclosing the underlying data upon 
which that opinion is based. § 27-705, R. R. S. 1943. 
It is further clear under our Rules of Evidence that 
such opinion may be rendered in response to a direct 
question and need not be based upon a hypothetical 
set of facts submitted to the expert. 

That rule, however, does not in and of itself permit 
‘anyone to qualify as an expert upon his own declara- 
tion or to render any opinion he desires. 

Before an expert opinion can be rendered, it must 
be shown that such opinion is of a scientific, techni- 
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cal, or other specialized knowledge which will assist 
the trier of fact to understand the evidence or to de- 
termine a fact in issue, and that the witness qualifies 
as such expert by knowledge, skill, experience, 
training, or education. § 27-702, R. R. 8. 1943. There 
is no exact standard for fixing the qualifications of 
an expert or skilled witness. Mathine v. Kansas- 
Nebraska Nat. Gas Co., Inc., 189 Neb. 247, 202 N. W. 
2d 191. Such a witness will be deemed qualified if 
and only if he possesses special skill or knowledge 
respecting the subject matter involved so superior to 
that of men in general as to make his formation of a 
judgment a fact of probative value. Kohler v. Ford 
Motor Co., 187 Neb. 428, 191 N. W. 2d 601. 

While under our Rules of Evidence the expert may 
not be required to disclose the underlying facts or 
data before rendering his opinion, the trial court on 
its own motion can require such disclosure. § 27-705, 
R. R. 8. 1943. In this case the trial court made such 
a requirement, and upon hearing what the expert 
proposed to testify, concluded that neither the rec- 
ord nor the apparent qualifications of the expert 
would justify such an opinion. A trial court is given 
large discretion in determining whether or not the 
witness’ qualification to state his opinion has been 
established, and this discretion will not ordinarily be 
disturbed on appeal unless there is an abuse of that 
discretion. Whittington v. Nebraska Nat. Gas Co., 
177 Neb. 264, 128 N. W. 2d 795; Mathine v. Kansas- 
Nebraska Nat. Gas Co., Inc., supra. 

If an expert witness is to be permitted to render an 
opinion without prior disclosure of the underlying 
facts or data upon which his opinion is based, then 
the expert must at least establish by competent evi- 
dence that the matter involved in the opinion is of 
such nature that experts within the specific field 
could render an opinion. Moreover, when requested 
by the trial court, such expert should be required to 
produce sufficient evidence to establish that the un- 
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derlying facts or data are of such a nature that an 
expert in the particular field would use or would rely 
upon such facts to reach a conclusion. Flory v. 
Holtz, 176 Neb. 531, 126 N. W. 2d 686; Brugh v. Peter- 
son, 183 Neb. 190, 159 N. W. 2d 321. 

A trial court may, either on its own motion or in 
response to an objection, require an expert to dis- 
close the underlying facts or data upon which the 
opinion is to be based before permitting the expert to 
render his opinion. Unless it is shown that there has 
been an abuse of discretion the action of the trial 
court, in either requesting such underlying data or 
information or refusing such request, will not on ap- 
peal be disturbed. 

The record in this case is totally devoid of any evi- 
dence that an expert in weather would attempt to 
render an opinion such as that sought to be tendered 
by appellant’s expert herein; or that the information 
relied upon by the expert was of such type that an 
expert on weather would rely upon such information 
in rendering an opinion. In the absence of such evi- 
dence we agree with the trial court that any opinion 
tendered by the expert in this case would be based 
on pure speculation and be solely without any basis 
or foundation. The action of the trial court in sus- 
taining the objection to the opinion was in all re- 
spects correct. 

Appellant then elected to offer no further evidence 
and to rest on the state of the records. At that point, 
the trial court had no alternative but to sustain the 
motion for a directed verdict and to dismiss the ac- 
tion. The trial court was correct and the judgment 
dismissing the action is affirmed. 

AFFIRMED. 


10. 


11. 
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STATE OF NEBRASKA, APPELLEE, V. WARD PRICE, 
APPELLANT. 
275 N. W. 2d 82 


Filed February 6, 1979. No. 42048. 


Criminal Law: Plea in Abatement: Trial: Evidence. An error 
in overruling a plea in abatement is cured if the evidence at trial is 
sufficient to permit the jury to find guilt beyond a reasonable 
doubt. 

Criminal Law: Trial: Appeal and Error: Hearings. There is no 
right to appeal to this court from a decision binding the defendant 
over for trial after a preliminary hearing. 

Criminal Law: Courts: Hearings. A magistrate is not required 
to set out specific findings of fact after a preliminary hearing. 
Criminal Law: Constitutional Law: Police Officers and Sheriffs: 
Custody. The requirement of Miranda v. Arizona, 384 U. S. 436, 86 
S. Ct. 1602, 16 L. Ed. 2d 694 (1966), that a defendant be informed of 
his constitutional rights applies only to in-custody interrogations. 
Criminal Law: Constitutional Law. The right of a defendant to 
remain silent is not overcome by a mere recitation of Fifth Amend- 
ment rights; but that rule is not violated where the subsequent 
statements are clearly shown to have been made voluntarily. 
Criminal Law: Trial: Witnesses: Prosecuting Attorneys. The 
decision to allow endorsement of a new witness by the prosecutor is 
Grdneased to me sound discretion of the trial court. 

: Testimony presented by a prose- 
cutor with a view toward subsequent impeachment does not come 
within the prohibition against the knowing use of perjured testi- 
mony. 

Criminal Law: Evidence. Where the need for impeachment is 
small or nonexistent and the danger that the prior inconsistent 
statement will be considered substantively is great, the statement 
should be excluded. 
: Errors in rulings on the admissibility of evidence 
which do not injuriously affect the substantial rights of the accused 
are not grounds for reversal. 
Criminal Law: Statutes: Witnesses: Evidence. The foundation- 
al requirement of section 27-613, R. R. S. 1943, that a witness to be 
impeached be given an opportunity to explain or deny an apparent- 
ly inconsistent statement, may be met either before or after the in- 
troduction of the impeaching evidence. 
Criminal Law: Instructions. Nebraska Jury Instruction No. 
14.52A pertaining to Miranda rights need not be given even if 
requested by the defendant. 


Appeal from the District Court for Douglas 
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Daniel W. Ryberg, for appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BOSLAUGH, 
McCown, CLINTON, BRoDKEY, and Wuite, JJ., and 
Rist, District Judge. 


WHITE, J. 

Defendant-appellant was charged with the murder 
of Tracie Tate, the daughter of defendant’s wife Vir- 
ginia. 

The defendant was convicted by a jury of murder 
in the second degree and was sentenced to a term of 
life imprisonment in the Nebraska Penal and Cor- 
rectional Complex. The defendant appeals and 
makes 13 assignments of error in this court. They 
generally relate to six separate categories: (1) The 
overruling of the plea in abatement challenging the 
sufficiency of the preliminary hearing; (2) the ad- 
mission of five exculpatory statements made by the 
defendant; (3) the admission of a prior inconsistent 
statement of a witness and refusal of the trial court 
to permit the defendant to introduce evidence of a 
prior inconsistent statement of an impeaching wit- 
ness; (4) error in refusal to dismiss the first degree 
murder charge or, in the alternative, to reduce the 
charge to second degree murder or manslaughter; 
(5) failure to give NJI No. 14.52A; and (6) claim that 
the sentence was excessive. 

Tracie Lynne Tate was born on June 14, 1975, and 
was slightly over 2 years of age when she died on 
June 22, 1977. The defendant and the victim’s 
mother, Virginia, lived at apartment 11, 4606 Red- 
man Street, Omaha, Nebraska, on the third floor of 
a 21% story brick apartment building at that address. 
The apartment building consisted of a level of semi- 
basement apartments, sometimes referred to as 
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garden apartments, with 2 full stories above the 
level of the garden apartments. The apartment 
exited onto a wooden porch landing encompassed by 
an iron railing. The first flight of steps from the 
apartment down consisted of 13 wooden stairs onto a 
concrete landing and then a separate flight of wood- 
en steps consisting of 7 or 8 stairs. The evidence 
most favorable to the State established that Tracie’s 
mother, Virginia, left the apartment at approxi- 
mately 4 p.m., on June 22, 1977, with an individual 
by the name of Lee Carter to go to her mother’s 
apartment and from there proceeded to the area of 
24th and Lake Streets in Omaha, Nebraska. When 
Virginia left her apartment, Tracie was sleeping and 
was left in the care of the defendant. Virginia had 
gone to 24th and Lake Streets to sell prescription 
drugs which she had obtained that day. At approxi- 
mately 8 p.m., that evening, Virginia telephoned to 
her apartment and spoke to the defendant after Clif- 
ford Jones, a friend of the defendant and Virginia, 
met her on the street and told her that she was to go 
home or to call home. Virginia testified that during 
the telephone conversation the defendant informed 
her Tracie had fallen down some stairs, that she had 
blood on her feet, that he was going to give her a 
bath, and that Virginia should come home at 1 a.m. 
Virginia testified she was not worried about Tracie 
because: ‘‘* * * the way he was talking, it was like 
She just fell and wasn’t hurt.’’ At 2:30 a.m., Vir- 
ginia again called home and was informed by the de- 
fendant that ‘‘he couldn’t get Tracie awake.’’ Vir- 
ginia arrived home shortly thereafter and found the 
defendant giving mouth-to-mouth resuscitation to 
Tracie. The rescue squad of the Omaha fire depart- 
ment was summoned. Fire Captain Stolinski found 
Tracie lying on a bed, examined her for vital signs, 
found none, and then took her to Immanuel Medical 
Center. She was accompanied by Virginia and the 
defendant. Tracie was pronounced dead shortly af- 
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ter arrival at the hospital by Dr. Dean McGee, the 
physician on duty in the emergency room at Im- 
manuel Medical Center. He testified that when he 
examined Tracie at 3:19 a.m., she had been dead for 
some 5 to 7 hours. Tracie had no clothes on at the 
time he examined her. Dr. McGee testified that 
Tracie had blood present in the left ear canal, exten- 
sive contusions or bruising of her head, a large 
hematoma or blood clot swelling in the back of the 
head in the occiput area; two discolored areas about 
the ankles on the dorsum or top side of the feet 
which appeared to him to be eschar or healing type 
of scabbing that occurs following a burn; and multi- 
ple puncture-type wounds on the soles of both feet, 
around the pubic or vaginal area, and scattered over 
the buttocks. Tracie’s body was then taken to the 
Douglas County morgue where Dr. Blaine Roffman, 
a specialist in pathology, performed an autopsy. 
Externally, Dr. Roffman found a purplish discolora- 
tion and swelling of the entire forehead which ex- 
tended bilaterally to and beyond both ears. He 
found the same type of discoloration around both 
parts of the external openings of the nose along with 
a great deal of swelling in both lips. There were 
tears in the mucosis side of the lower lip or the in- 
side portion of the lower lip, and discoloration 
around both eye areas. He observed a small 
amount of blood in the left ear canal. Dr. Roffman 
also observed pink discolored areas on the tops of 
both feet showing sloughing of the superficial layer 
of skin which represented to him defects which are 
similar to second degree burns, a superficial abra- 
sion on the right heel, and a 1-centimeter abrasion 
on the inner aspect of the left heel. The vaginal 
canal was bloody and there was a tear in the vaginal 
canal which measured 11 millimeters, or approxi- 
mately 4% inch, and another tear in the left inner fold 
of the labia which is adjacent to the clitoris. The 
anal canal was also bloody and showed several 
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small superficial tear lacerations. Dr. Roffman 
also observed many purplish pin-like marks on the 
buttocks, a slight scratch in the inner aspect of the 
right thigh, and little scratch abrasions on the left 
side of the neck. In the internal findings, Dr. Roff- 
man’s examination revealed hemorrhages on the 
right side of the thoracic cage at about the level of 
the eighth and ninth ribs. There was hemorrhage 
inside the muscle that surrounds these ribs. This, 
he observed, was superficial. He discovered the 
thymus gland, which is just underneath the chest 
cavity, showed some hemorrhage. An incision of 
the scalp was made and Dr. Roffman testified that 
the entire scalp was hemorrhagic and swollen show- 
ing a diverse pattern of recent hemorrhage. Hem- 
orrhages were discovered in the right posterior 
occipital portion of the brain, i.e., the back lobe of 
the brain on the under surface, and on the left 
lateral lobe of the cerebellum. There was blood un- 
derneath the subarachnoid membrane which covers 
the brain proper. No cuts were observed on the 
skull itself. Over objection, Dr. Roffman was asked: 
‘“* * * based on your examination, do you have an 
opinion as to whether or not the skull was hit more 
than one time? A. Yes. Q. And what is that opin- 
ion? ***J think there had been some several blows 
to cause these types of injuries. *** Q. Am I cor- 
rect in saying that there were indications of blows 
all around the head? *** A. There had to be mul- 
tiple blows in various portions of the head to cause 
all that diffuse hemorrhage on the scalp, also in con- 
nection with the swelling and discolorations around 
the eyes and around the lips and lacerations of the 
lips could not have been sustained by one action. 
** * The age and the appearance of these wounds 
would be consistent with them all occurring within a 
short period of time.’’ Dr. Roffman further testified 
that the tears and wounds in the vaginal area were 
inflicted shortly preceding death and the puncture 
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wounds in the vaginal and posterior region were of 
recent origin. The burn injuries on the feet were 
consistent with a pouring-type injury according to 
Dr. Roffman and not an immersion-type injury. 

Dr. Roffman testified that the cause of death was 
cerebral edema and brain damage secondary to 
trauma to the head. ‘‘Q. Are the blows to the head, 
then, the primary cause? A. Yes.’’ Dr. Roffman 
was then handed a photograph of the area of the out- 
side of the defendant’s apartment building. “Q. * * * 
If the testimony had been or the evidence had been 
to the effect that she (Tracie) had fallen from the 
second stair down a number of stairs, would that be 
consistent with your findings? * * * A. The inju- 
ries which I have described would be inconsistent 
with a fall down these stairs of six or seven, eight or 
nine, or ten or eleven. The injuries that I have de- 
scribed to you are not consistent with a fall down 
these stairs, in my opinion.’’ Dr. Roffman testified 
that he based his opinion on the numerous blows that 
would have been needed to have sustained the in- 
juries to Tracie’s head and the absence of any sig- 
nificant abrasion to the nose or other surfaces of the 
body; and, that the findings of the lacerations in the 
mouth, the vagina, and the anus were not consistent 
with a fall. Finally, Dr. Roffman was asked wheth- 
er or not the injuries to Tracie’s head were consist- 
ent with blows from a hand. The answer was 
“Yes.’’ The jury could have concluded from Dr. 
Roffman’s testimony that Tracie Tate had been tor- 
tured, possibly sexually molested, and died as a re- 
sult of a battering by blows to her head. 

The defendant’s first group of errors assigned re- 
late to the denial of his plea in abatement. The de- 
fendant suggests that the evidence was not sufficient 
to bind him over for trial on a charge of first degree 
murder. We said in Kruger v. Brainard, 183 Neb. 
455, 161 N. W. 2d 520, and in State v. Franklin, 194 
Neb. 630, 234 N. W. 2d 610, that the error, if any, in 
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the ruling of the District Court on the plea in abate- 
ment is cured if the evidence at trial is sufficient to 
permit the jury to find guilt beyond a reasonable 
doubt. Defendant suggests that the holding in 
Kruger v. Brainard, supra, does not obtain under a 
first degree murder conviction where the defendant 
may be held without bail. The defendant in this 
case overlooks the fact that bail was set at $50,000 
with the option of the defendant to post a 10 percent 
amount thereof so that the theoretical denial of his 
constitutional rights by being denied of his liberty 
with an inadequate preliminary hearing does not 
here obtain. 

The defendant next complains he was denied his 
right of appeal or right of review of the hearing on 
probable cause. The defendant’s contention may be 
answered easily by further reference to State v. 
Franklin, supra: ‘‘We know of no principle which 
would require this court to entertain a pretrial ap- 
peal of the trial court’s review of the decision of the 
magistrate binding the defendant over after a pre- 
liminary hearing. It would appear that our statu- 
tory provisions for preliminary hearings and our 
rule of practice under which the trial court itself re- 
views the magistrate’s determination are clearly 
sufficient to meet the constitutional mandates of the 
Fourth Amendment to the Constitution of the United 
States.”’ 

The defendant also complains and assigns as error 
that there were no specific findings of fact made by 
the trial court in the order denying the preliminary 
hearing. Defendant has not pointed out and we are 
not informed of any requirement that the findings of 
fact be specifically set out. 

The next assignments of error relate to the admis- 
sion in evidence of statements by the defendant 
given to police officers at Immanuel Medical Center, 
where Tracie Tate was taken, and at the apartment 
to which the officers and the defendant returned, at 


VoL. 202] JANUARY TERM, 1979 315 


State v. Price 


the officers’ request, after Tracie was pronounced 
dead in the hospital; and of two other statements 
taken at the police station by police officers after the 
defendant was under arrest. We shall deal with the 
statements in order. 

Sergeant Thomas Gutchewsky arrived at Imman- 
uel Medical Center at approximately 3:25 a.m., on 
June 23, 1977. He spoke with another officer who 
told him that Tracie Tate had died from a fall, that 
Tracie Tate was the daughter of Virginia, and that 
Ward Price was babysitting Tracie. He observed 
Tracie’s body and testified that at that time he was 
suspicious, by reason of the bruises and burn marks, 
that the death was not accidental. He had conversa- 
tion with the defendant. At that time Ward Price 
was not under arrest and was not in custody. Ser- 
geant Gutchewsky asked the defendant what hap- 
pened. The defendant stated that he was babysit- 
ting Tracie, that he took out the trash about 8:30 
p.m., on June 22, and that he left the baby inside 
along with three of his acquaintances. While empty- 
ing the trash he saw the little girl come out and fall 
down 8 to 10 steps on the back stairway. He picked 
the baby up, took her inside, and bathed her. She 
was bleeding and crying. The entire conversation 
took approximately 5 minutes. Sergeant Gutchew- 
sky and the defendant went to the scene. Sergeant 
Gutchewsky examined the stairs for blood, which 
would corroborate defendant’s story, and finding 
none, placed the defendant Price under arrest. The 
arrest was made immediately after Ward Price said 
he wanted to go home; that they, the police, could 
call him later; and he then started to walk away. 

Miranda v. Arizona, 384 U. 8. 486, 86 S. Ct. 1602, 16 
L. Ed. 2d 694, applies only to ‘‘in-custody’’ interroga- 
tion. Defendant’s objection to the admission of the 
first statement is not well taken. Later decisions of 
the United States Supreme Court have caused some 
difficulty in drawing the line between custodial and 
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noncustodial investigation. See 23 Loyola L. Rev. 
1057. It is sufficient to point out that, at this point, 
the investigation was at a very preliminary stage. 
The testimony of Sergeant Gutchewsky indicates he 
had not finally determined that a crime had been 
committed. The actions of the defendant reveal 
that he felt he was free to go. We thus disagree with 
the contention that the statements were made to Ser- 
geant Gutchewsky while the defendant was in cus- 
tody. 

The second statement was made on June 23, at 
6:30 a.m., in the Omaha police station. Officer K. 
G. Miller advised the defendant of his rights under 
Miranda v. Arizona, supra. This time the defendant 
Ward Price made a statement that Virginia left the 
apartment about 7:30 p.m. Four friends of the de- 
fendant dropped by to visit him at the apartment. 
All but one, Lee Carter, left prior to Tracie’s in- 
juries. According to this version, Lee went with the 
defendant to take some trash out and together they 
saw the baby fall down the steps. At some point, un- 
specified in time, he told Lee to go out and contact 
Virginia to inform her of the injury. The interview 
lasted approximately 1 hour 15 minutes. 

The third statement was taken at approximately 
7:45 p.m., on June 23. The defendant was inter- 
viewed by an Officer Gregory Thompson of the 
Omaha police department. The defendant was 
again advised of his rights and told essentially the 
same story as in the second interview, except that 
this time Lee Carter stayed in the house while Price 
took out the garbage. He also stated that Tracie’s 
feet had been burned about a week prior to her death 
when Tracie’s mother spilled cooking oil on them. 
The interview lasted approximately 1 hour 10 min- 
utes. 

The fourth statement began at 10:30 p.m., at the 
police station. Sergeant Michael Fleharty inter- 
viewed the defendant. Again the defendant’s rights 
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were read to him and the defendant again waived 
them. He told essentially the same story except 
that now both the defendant Ward Price and Lee 
Carter were inside when Tracie walked out onto the 
back steps and fell. Sergeant Fleharty then con- 
fronted Ward Price with a contrary statement from 
Lee Carter whereupon Ward Price changed his 
story to say that Lee Carter agreed to watch the 
child while Price took out the garbage. In return, 
the defendant would give Carter some Valium. The 
baby fell during this time. 

The fifth interview occurred on June 24, 1977, at 
9:45 a.m. The defendant asked the jailer if he could 
again see Officer Miller who had conducted the sec- 
ond interview. Officer Miller again advised the de- 
fendant of his rights and the defendant waived them. 
The defendant then told Miller that he, Price, was 
not even present when the fall occurred. He claimed 
he had left the baby with Lee Carter and borrowed 
Lee’s car to go purchase some cigarettes. Essen- 
tially, the defendant attacks the admission of state- 
ments two, three, four, and five into evidence by 
suggesting that when the defendant Ward Price 
walked away from the officer just prior to his arrest 
at the apartment, he had effectively terminated the 
interview and exercised his right to remain silent, 
and that an attempt to obtain a statement from the 
defendant within 2 hours after he had exercised that 
right is not overcome by a mere recitation of the 
Fifth Amendment rights. See Michigan v. Mosley, 
423 U. S. 96, 96 S. Ct. 321, 46 L. Ed. 2d 313. The an- 
swer to this contention is simple. The showing 
made by the officer was sufficient for the court and 
the jury to find that the statements were voluntarily 
given after an understanding of the Miranda rights. 
The defendant does not deny that the statements 
were voluntary but alleges simply that his subse- 
quent repeated waiver of the right to be silent was 
not effective. The State met the burden in each case 
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and the statements were properly admitted. 

At a break in the trial, the prosecutor had occasion 
to speak with one Pamela King, a friend of Clifford 
Jones and the defendant. The substance of the con- 
versation was that a week after the incident, Clifford 
E. Jones told Pamela King that he had seen Ward 
Price pour hot cooking oil on the baby. The state- 
ment of Clifford Jones in the possession of the prose- 
cutor did not indicate this fact. The prosecutor in- 
formed the court and defense counsel of the conver- 
sation with Pamela King and requested the court’s 
permission to endorse the name of Clifford Jones on 
the information. (He was a previously-named an- 
ticipated witness for the defense.) The prosecutor 
indicated that he intended to use Jones: ‘‘* * * it 
corroborates to some degree what all the evidence 
has been, that the injuries occurred at that resi- 
dence * * * were at the time he told me (in his state- 
ment) 9:00 o’clock at night and, yes, I intend to call 
witnesses to impeach him, assuming that he denies 
it.” 

The defense objected on account of ‘‘lack of statu- 
tory notice, and based upon this new so called im- 
peachment evidence it does come as a surprise.”’ 
The court allowed the endorsement of Clifford Jones 
as a witness. Subsequently Jones denied making 
the statement to King. 

Pamela King was called and the defendant re- 
quested, prior to her being asked to relate the con- 
versation, for a cautionary instruction that the evi- 
dence was introduced solely to impeach the credi- 
bility of Jones. The court so instructed and the de- 
fendant does not here object to the form of the cau- 
tionary instruction. 

Without objection, in response to the prosecutor’s 
request, Pamela King testified as to the conversation 
of Clifford Jones: ‘‘A. Well, when he came over to 
the car, then he started telling us, he said, well, I 
was there, I was there when it happened, and every- 
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thing. And so we said, well, what happened, you 
know. He said that he had -- he was in the kitchen 
and he saw Ward take boiling hot oil. He said it was 
hot oil, it was boiling hot, he said, and he poured it 
all over Tracie’s feet, and he said it just turned 
white, he said, just white, he said, and he ran and he 
put her in the tub, a tub of cold water, and he said he 
kept saying, man, call the police, take her to the hos- 
pital, do something, man. And he said that he went 
into the bathroom, Cliff went into the bathroom to 
see about her, to, you know, lift her out of the tub, 
and when he lifted her up, she said, oh, help, help, 
no. He said she started crying and moaning and 
squirming and everything. He said he put her back 
in the tub and he said Tracie would talk. As soon as 
Ward came in the room, she just got quiet. 

“And Ward took her out of the tub, and he was 
supposed to have been, I guess, changing her diaper 
or something, and he went to lay her on the bed, and 
he said that Ward was feeling around Tracie’s priva- 
cies and everything. He said he thought it was kind 
of strange the way he was doing it, you know, as if a 
man was going to be with a woman. He said, but, 
he said, it wasn’t none of his business so he didn’t 
say nothing. And so he said he had left and he said 
he came back and knocked on the door and Ward 
said who is it, who is it. He said it’s me, you know. 
He said it took him a long time to come to the door, 
and then when he went in there, Ward had Tracie in 
the living room on the floor. 

‘‘He said, man, she won’t wake up, she won’t wake 
up. He said, man, you ought to call the police, take 
her to the hospital, something. He said, no, man, 
no. Virginia would be mad at me, Virginia would be 
mad at me, what am I going to do. And he picked 
her up, and she was all limp, and her head just kind 
of fell back, and he said he wouldn’t call the police 
or nothing. 

“‘And Cliff said that he left and he went down the 
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street later that evening, and he said he told Vir- 
ginia, he said, Virginia, you better call home, you 
better do something because your baby, something 
is wrong, you know. And he just -- that is what he 
said Ward did.”’ 

An instruction limiting the jury’s consideration to 
credibility was again given at the close of the evi- 
dence, and the defendant does not object to the form 
of the instruction. 

The defendant had a copy of Clifford Jones’ state- 
ment prior to trial. He did not request a continu- 
ance. The decision to allow Clifford Jones to be en- 
dorsed on the information was addressed to the dis- 
cretion of the court and the court did not abuse this 
discretion. See Wilson v. State, 120 Neb. 468, 233 N. 
W. 461. 

In this court, the defendant broadens his attack. 
He first contends that the prosecutor knowingly used 
perjured testimony (of Jones) thus violating the 
Fourteenth Amendment rights of the defendant and 
requiring a new trial. The contention approaches 
frivolity. The statement that ‘‘a prosecutor may not 
knowingly use perjured testimony’”’ is shorthand for 
the rule that he may not knowingly use perjured tes- 
timony for the purpose of obtaining a conviction. 
See, for example, Mooney v. Holohan, 294 U. S. 103, 
55 S. Ct. 340, 79 L. Ed. 791. The direct conflict in the 
testimony does indeed suggest that the testimony of 
one or the other was false. But, unless some other 
rule was transgressed, it is not error to submit the 
testimony of both to the jury. 

A second, more formidable argument is made by 
the defendant for the first time in this court. In 
State v. Isley, 195 Neb. 539, 239 N. W. 2d 262, this 
court affirmed the decision of the District Court re- 
jecting an attempt by a defendant to introduce hear- 
say testimony under the guise of impeachment. It 
is the position of the defendant that a similar at- 
tempt, this time by the prosecutor, is apparent in the 
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introduction of the testimony of Pamela King. 

The Rules of Evidence codified in sections 27-101 
to 27-1103, R. R. S. 1943, are in large measure those 
proposed by this court’s committee on practice and 
procedure which were in turn taken from the then 
newly proposed federal rules. However, some 
changes were made. Under proposed Rule 801 d (1) 
(A), evidence of a prior inconsistent statement of a 
witness, such as Jones’ statement related by King, 
would have been admissible as substantive rather 
than just impeachment evidence. The Legislature 
rejected this change in existing law and continued to 
restrict, with certain exceptions not relevant here, 
such evidence to impeachment purposes. In doing 
so, it expressed its intention that convictions not rest 
on unsworn statements. 

On the other hand, the Legislature’s apparent pur- 
pose in adopting section 27-607, R. R. S. 1943, was to 
codify the abandonment by this court in State v. 
Fronning, 186 Neb. 463, 183 N. W. 2d 920, of the an- 
cient and universally criticized rule that a party 
‘‘yvouches’’ for the credibility of his own witnesses 
and may not impeach them. There is no indication 
that it also intended to create an exception to the 
limitation, referred to in the previous paragraph, on 
the use of prior inconsistent statements. The com- 
pletely unrestricted use of section 27-607, R. R. 8S. 
1948, would create the temptation for a party to in- 
troduce ‘“‘impeachment”’ testimony when none was 
actually needed, leaving his opponent to rely on a 
possibly ineffective cautionary instruction. 

It is suggested in Graham, The Relationship 
Among Federal Rules of Evidence, 55 Tex. L. Rev. 
573, that the requirements of “‘surprise’’ and ‘‘af- 
firmative damage,’’ originally developed as excep- 
tions to the voucher rule, be reinstated - not as a 
return to the old rule but to prevent the introduction 
of prior inconsistent statements for substantive pur- 
poses under the guise of impeachment. This court 
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rejected those requirements when it rejected the 
voucher rule in State v. Fronning, supra, and their 
reinstatement here, for whatever reason, would like- 
ly engender unnecessary confusion. A balancing 
test is suggested in 3 Weinstein’s Evidence, s. 607 
(01), p. 40 (Cum. Supp. 1978). Under that test, evi- 
dence with dubious value for impeachment but a 
comparatively high prejudicial impact would be ex- 
cluded under section 27-403, R. R. S. 1943. Had that 
test been applied here, it might have been deter- 
mined that the State had little need to impeach 
Jones. He did say the defendant was administering 
mouth-to-mouth resuscitation to the victim, but the 
result of his testimony was hardly to exculpate the 
victim. In fact, Jones’ testimony corroborated to 
some extent the time sequence presented by the 
State. The witness King was a friend and cousin of 
the victim’s mother who had originally been under 
suspicion. Thus, the possibility of bias was present. 
It is a possibility then that the testimony of King 
should have been excluded. 

But even accepting that possibility, we do not feel 
compelled to reverse. Both King and Jones were 
present for cross-examination so there was no viola- 
tion of defendant’s constitutional right to confronta- 
tion. See Nelson v. O’Neill, 402 U. S. 622, 91 S. Ct. 
1723, 29 L. Ed. 2d 222. Furthermore, no objection 
was made, other than that of surprise, to the testi- 
mony of Jones and King. Errors alleged here but 
not presented to the trial court do not ordinarily con- 
stitute grounds for reversal. See State v. Brown, 174 
Neb. 387, 118 N. W. 2d 328. More importantly, 
though, the evidence of guilt, other than that com- 
plained of, is so substantial that we do not hesitate to 
say that the error, if any, was inconsequential. The 
defendant invites speculation that the jury could 
have found that the victim was injured in a fall down 
some stairs. But neither the defendant nor anyone 
else testified such a fall actually occurred. There 
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is, then, not one shred of evidence to contradict the 
circumstantial, but weighty, evidence that the vic- 
tim died of injuries inflicted intentionally by the de- 
fendant. Errors in rulings on the admissibility of 
evidence which do not injuriously affect the substan- 
tial rights of the accused are not grounds for re- 
versal. See State v. Hogan, 194 Neb. 207, 231 N. W. 
2d 135. 

The defense further asserts as error the trial 
court’s refusal to allow him to call on Fannie Clax- 
ton to testify that in a conversation with Pamela 
King a week before the death, King asserted that 
Tracie’s burns were caused by accidental immer- 
sion in hot water. The trial court was in error in 
finding that section 27-613, R. R. 8. 1948, requires 
that the witness to be impeached be given an oppor- 
tunity to explain or deny the apparent inconsistent 
statement prior to its introduction. That foundation- 
al requirement may be met either before or after the 
introduction of the impeaching evidence. See 
Fenner, Competency and Examination of Witnesses 
Under Article VI of the Federal Rules of Evidence 
and the Nebraska Evidence Rules, 9 Creighton L. 
Rev. 559, at p. 599. Our decision as to the King testi- 
mony renders the question of impeachment of the 
impeaching evidence academic. 

The defendant’s assertion that the court erred in 
failing to dismiss the murder charge or reduce the 
charge to manslaughter is likewise without merit. 
The only evidence of the cause of death, evidence by 
the pathologist, suggests - indeed demands - the con- 
clusion that Tracie was battered and tortured re- 
peatedly. Unquestionably the defendant was pres- 
ent and, in fact, in charge of the victim. The only 
other person shown to have been near the victim 
was Clifford Jones, who saw the victim after the in- 
juries were inflicted. The evidence was sufficient to 
justify the trial court to charge first degree murder 
to the jury. 
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The defendant next asserts that the trial court 
erred by refusing to submit NJI No. 14.52A to the 
jury (whether defendant was advised of his Miranda 
rights, as a prerequisite to a consideration of a con- 
fession or statement as evidence). 

In State v. Scott, 200 Neb. 265, 263 N. W. 2d 659, we 
said: ‘‘We conclude that the trial court did not err 
in this case by refusing to give NJI No. 14.52A * * * 
particularly in view of the fact that defendant did 
not request it.’” We now hold that a trial court is not 
required to give NJI No. 14.52A even if requested. 

The defendant contends that the sentence is exces- 
sive. It is not. The crime was shocking and indi- 
cative of a depraved mind. Any less sentence would 
depreciate the seriousness of the offense. 

No error requiring reversal being found, the judg- 
ment and sentence of the trial court are affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. PAT L. CLASSEN, . 
APPELLANT. 
275 N. W. 2d 91 


Filed February 6, 1979. No. 42167. 


1. Evidence: Statutes. Relevant evidence means evidence having 
any tendency to make the existence of any fact that is of conse- 
quence to the determination of the action more probable or less 
probable than it would be without the evidence. § 27-401, R. R. S. 
1943. 

2. Evidence: Trial. The admission of irrelevant evidence is not re- 
versible error unless there is prejudice to the defendant or he is 
prevented from having a fair trial. 

3. Criminal Law: Evidence. Evidence of other crimes, wrongs, or 
acts is not admissible to prove the character of a person in order to 
show that he acted in conformity therewith. It may, however, be 
admissible for other purposes, such as proof of motive, oppor- 
tunity, intent, preparation, plan, knowledge, identity, or absence of 
mistake or accident. 

The test of the sufficiency of circumstantial 
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evidence in a criminal prosecution is whether the facts and circum- 
stances tending to connect the accused with the crime charged are 
of such a conclusive nature as to exclude to a moral certainty every 
rational hypothesis except that of guilt. 


Appeal from the District Court for Saunders Coun- 
ty: Bryce Bartu, Judge. Affirmed. 


Robert E. Sullivan of Haessler, Sullivan & Inbody, 
for appellant. 


Paul L. Douglas, Attorney General, and Judy K. 
Hoffman, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
BuuvgE, District Judge. 


Buug, District Judge. ; 

Defendant, Pat L. Classen, was convicted by a 
jury of the crime of breaking and entering. A mo- 
tion for new trial was filed and overruled. An ap- 
peal was taken to this court. 

The evidence at the trial was that sometime be- 
tween 6:30 p.m., on October 11, 1976, and 6:45 a.m., 
on October 12, 1976, a grain bin on the Gary Odvody 
farm near Malmo, Nebraska, was broken into and a 
quantity of soybeans was removed therefrom. Gary 
Odvody discovered the burglary and testified that a 
chain, which was on a gate of a fence protecting the 
grain bin, was cut and that a number of tools were 
missing. 

There was testimony from several law enforce- 
ment officers that they had been conducting surveil- 
lance of defendant’s pickup and of a pickup belong- 
ing to a Ricky L. Jones on the evening of October 11 
and the morning of October 12, 1976. The officers 
lost contact with the vehicles. Defendant’s vehicle 
was last seen at about 2 a.m., on October 12, at a 
spot 27 to 28 miles from the scene of the crime. The 
defendant’s pickup was found abandoned on a 
county road in Cass County on October 14, 1976. 
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A state patrol investigator testified that bolt cut- 
ters found in the abandoned vehicle of defendant 
were the ones that cut the chain on the gate near the 
grain bin. 

Certain tools were found in the pickup truck of 
Ricky L. Jones and were identified as coming from 
the Odvody farm. 

A quantity of soybeans was found in defendant’s 
truck along with remnants of Sico Craft paper which 
was Similar to that which was inside the grain bin on 
the Odvody farm. Grain receipts for soybean sales 
on October 12, 1976, issued to defendant were ad- 
mitted into evidence. 

Ricky L. Jones testified that the defendant had 
been with him when Jones was caught and subse- 
quently convicted of stealing soybeans in Otoe Coun- 
ty, Nebraska, prior to October 12, 1976. 

Defendant claims the District Court erred in ad- 
mitting certain exhibits ‘‘since the State failed to 
show any connection between such evidence and the 
defendant.’’ Specifically, he claims that exhibits 1 
to 11 (tools discovered missing from the site of the 
burglary simultaneously with the discovery of the 
burglary); exhibit 12 (bolt cutters identified as those 
used to cut the chain on a fence which blocked entry 
to the site of the burglary); and exhibit 14 (soybeans 
and Sico Craft paper remnants found in the defena- 
ant’s pickup) were inadmissible in that they were ir- 
relevant evidence. 

Section 27-401, R. R. S. 1943, states: ‘Relevant 
evidence means evidence having any tendency to 
make the existence of any fact that is of conse- 
quence to the determination of the action more 
probable or less probable than it would be without 
the evidence.’’ See, also, Rickertsen v. Carskadon, 
169 Neb. 744, 100 N. W. 2d 852 (1960); Herman v. Mid- 
land Ag Service, Inc., 200 Neb. 356, 264 N. W. 2d 161 
(1978). 

We believe that the exhibits challenged in this ap- 
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peal fall within the foregoing statutory definition. 

As to the bolt cutters, which defendant claims are 
irrelevant, the evidence is that the defendant’s ve- 
hicle was observed in the general area of the crime 
the evening the crime was committed. The bolt cut- 
ters, according to the opinion of the expert witness, 
were used to cut the chain and the bolt cutters were 
found in defendant’s pickup 2 days after the crime 
occurred. 

The bolt cutters, together with the foregoing evi- 
dence, tended to make more probable the fact that 
the bolt cutters were used to cut the chain and fur- 
ther that it was Classen who used them for this pur- 
pose. Therefore, the bolt cutters were relevant. 

Classen makes similar objections to the admissi- 
bility of soybeans and Sico Craft paper also found in 
his pickup truck, i.e., that there was no connection 
between those items and himself. We believe that 
this evidence was also relevant. First, as noted 
previously, the defendant was observed, on the eve- 
ning of the crime in question, driving his pickup 
truck approximately 27 miles from the scene of the 
crime. Second, the morning following the crime, 
100 to 200 bushels of soybeans were discovered to 
have been stolen. It was further observed that 
pieces of tar paper lining the grain bin floor had 
been torn away. A trail of beans between the tire 
tracks leading away from the bin was also observed. 
Only 2 days later, the defendant’s pickup truck was 
impounded and not only were beans and fragments 
of Sico Craft paper observed in his truck, but a small 
hole in the bottom of the box towards the front was 
also observed. A forensic chemist testified at trial 
that he found nothing that would make the frag- 
ments of the Sico Craft paper found in Classen’s 
pickup dissimilar to the samples of tar paper taken 
from the bin at the scene of the crime. On the day 
following the crime, there is evidence that Classen 
sold two loads (110 bushels) of soybeans to the Ben- 


328 NEBRASKA REPORTS [VoL. 202 


State v. Classen 


son Feed Mill at Ralston, Nebraska. 

The defendant argues that the tools which were 
stolen from the site of the burglary, and later found 
in Ricky Jones’ pickup truck, were inadmissible be- 
cause no connection was made between the tools and 
the defendant. However, again the record is suffi- 
cient to establish the proper foundation for the ad- 
mission of this evidence. Mr. Jones admitted in his 
testimony that he was charged with the same crime 
that was the subject matter of the defendant’s trial 
and that, to this charge, he entered a plea of guilty 
to petit larceny. Mr. Jones further testified the de- 
fendant had requested to use Jones’ pickup truck 
and on the morning following the occurrence of the 
crime in question, Jones found his pickup truck had 
been moved. Approximately 2 days following the 
occurrence of the crime, when the Jones pickup 
truck was impounded, authorities discovered in the 
vehicle not only the tools stolen from the scene of the 
crime, but also soybeans and scraps of Sico Craft 
paper. Mr. Jones testified at trial that he didn’t be- 
lieve the tools were in his pickup truck prior to the 
night his vehicle had been borrowed. The fact that 
the stolen tools, along with the soybeans and Sico 
Craft paper, were found in the pickup truck which 
Classen had asked to borrow, and which was used on 
the evening of the crime, certainly makes it more 
probable that it was Classen who used this vehicle to 
commit the crime in question. This is especially so 
when it is remembered that there was additional 
evidence connecting Classen to the scene of the 
crime, i.e., the bolt cutters, soybeans, and Sico Craft 
paper found in the vehicle. 

The defendant’s contention that the tools should 
not have been admitted is without merit. 

The defendant claims he was prevented from hav- 
ing a fair trial because the District Court, over the 
objection of the defendant, permitted Ricky L. Jones 
to testify as to a previous alleged act of the defend- 
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ant of stealing beans in Otoe County, Nebraska. On 
direct examination, the prosecuting attorney asked 
Mr. Jones: ‘‘Prior to October of ’76, were you 
charged and convicted of a similar charge of taking 
soybeans from a grain bin?’’ Mr. Jones replied in 
the affirmative, and when asked whether he was 
alone or with someone else when this occurred, Mr. 
Jones replied that the defendant, Mr. Classen, was 
with him. 

This court has previously stated: ‘‘The decision 
to receive evidence which may show that the defend- 
ant has committed crimes other than the one 
charged in the information, where such evidence 
shows intent, motive, knowledge, or a course of con- 
duct is one left largely to the discretion of the trial 
court, * * *”’ State v. Costello, 199 Neb. 43, 256 N. W. 
2d 97 (1977). Section 27-404 (2), R. R. S. 1943, pro- 
vides: ‘‘Evidence of other crimes, wrongs, or acts 
is not admissible to prove the character of a person 
in order to show that he acted in conformity there- 
with. It may, however, be admissible for other pur- 
poses, such as proof of motive, opportunity, intent, 
preparation, plan, knowledge, identity, or absence of 
mistake or accident.”’ 

In accord with the exceptions enumerated in the 
foregoing evidentiary statute, the trial court over- 
ruled Classen’s objection to Jones’ testimony re- 
garding the similar prior conviction for the reason 
that said evidence was properly admissible to show 
intent, plan, or motive of Classen for the particular 
crime charged. The jury was so instructed and 
properly so. 

The admission of Mr. Jones’ testimony by the trial 
court is further supported by this court’s decision in 
State v. Moore, 197 Neb. 294, 249 N. W. 2d 200 (1976). 
In Moore, the defendant averred that the trial court 
improperly admitted into evidence testimony re- 
garding a robbery committed by the defendant al- 
most 1 month prior to the robbery for which he was 
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being tried. Finding that testimony concerning the 
previous robbery was relevant, material, and prop- 
erly admissible, this court reviewed its previous pro- 
nouncements, all of which are equally applicable to 
the case at bar, to wit: 

‘“‘We have held that evidence of a separate and dis- 
tinct crime committed by the accused is admissible 
in the prosecution of a crime that has an element of a 
motive, criminal intent, or guilty knowledge. Sall v. 
State, 157 Neb. 688, 61 N. W. 2d 256 (1953). Where 
prior offenses of the accused are sufficiently similar 
to the one charged in the case on trial so that the evi- 
dence thereof has probity as to intent, motive, or 
knowledge, such evidence may be received, and the 
issue of whether such evidence should be received is 
generally one left to the discretion of the trial court. 
Sall v. State, supra. See, also, State v. Ray, 191 
Neb. 702, 217 N. W. 2d 176 (1974); State v. Kirby, 185 
Neb. 240, 175 N. W. 2d 87 (1970); State v. Hoffmeyer, 
187 Neb. 701, 193 N. W. 2d 760 (1972); State v. Rich, 
183 Neb. 128, 158 N. W. 2d 533 (1968). Another excep- 
tion to the general rule is that the evidence of an- 
other crime is admissible if it establishes a course of 
conduct, scheme, design, or intent. State v. Hoff- 
meyer, supra. Finally, evidence of another crime is 
admissible if it is relevant to establishing the iden- 
tity of the accused. State v. Sharp, 184 Neb. 411, 168 
N. W. 2d 267 (1969); State v. Brown, 190 Neb. 96, 206 
N. W. 2d 331 (1973).’”’ State v. Moore, supra. 

Ricky Jones’ testimony regarding the prior theft 
of soybeans revealed substantial similarities to the 
crime for which Classen was being tried. More spe- 
cifically, the commission of both offenses included 
the theft of soybeans from an abandoned farm dur- 
ing the nighttime, when the beans were shoveled 
into pickups. Hence, that evidence tended to estab- 
lish Classen’s method of operation, scheme, and de- 
sign. It was therefore admissible. 

The defendant alleges the verdict was contrary to 
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law and not sustained by sufficient evidence. He 
claims that the evidence was circumstantial. 

‘‘The test of the sufficiency of circumstantial evi- 
dence in a criminal prosecution is whether the facts 
and circumstances tending to connect the accused 
with the crime charged are of such a conclusive na- 
ture as to exclude to a moral certainty every ra- 
tional hypothesis except that of guilty.’’ State v. 
Journey, 201 Neb. 607, 271 N. W. 2d 320 (1978). 

The evidence in this case was sufficient to support 
the jury finding of guilt, even though the evidence 
was largely circumstantial. There is no rational hy- 
pothesis other than the guilt of the defendant. 

The judgment is affirmed. 

AFFIRMED. 


CARROLL L. RUDAT, APPELLANT, V. R. JAMES PEARSON, 
DIRECTOR OF THE DEPARTMENT OF MOTOR VEHICLES 
OF THE STATE OF NEBRASKA, APPELLEE. 

275 N. W. 2d 279 


Filed February 13, 1979. No. 41861. 


1. Motor Vehicles: Implied Consent Law: Blood, Breath, and Urine 
Tests. Fact that appellant consumed alcohol subsequent to time of 
accident does not make officer’s request for blood test unreasonable. 

2. : 7 . Fact that appellant consumed alcohol 
subsequent to time of accident does not make his refusal] to take 
blood test reasonable. 


Appeal from the District Court for Platte County: 
JOHN C. WHITEHEAD, Judge. Affirmed. 


R. Steven Geshell and Robak & Geshell, for appel- 
lant. 


Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


Heard before SPENCER, Retired Justice, BoSLAUGH, 
and White, JJ., and WoLr and Spracus, District 
Judges. 
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SPRAGUE, District Judge. 

This is an appeal under the provisions of section 
60-420, R. R. S. 1943, from an order of the District 
Court for Platte County affirming an order of the 
Director of the Department of Motor Vehicles made 
under the provisions of section 39-669.16, R. R. S. 
1943, revoking the motor vehicle operator’s license 
of the plaintiff-appellant Rudat for refusal to give a 
breath test under the provisions of the implied con- 
sent law. § 39-669.16, R. R. 8. 1943. 

The evidence shows that on February 11, 1977, the 
plaintiff, Rudat, took his wife to do some shopping in 
Columbus. While his wife shopped, the plaintiff 
drank beer in a local bar for about 50 minutes. The 
plaintiff and his wife prepared to drive home. He 
collided with another car as he backed out of a park- 
ing space. The two drivers went back into the bar to 
discuss the matter as it was cold outside. The police 
were called. An officer arrived 35 minutes after the 
accident occurred. The plaintiff testified he had two 
more beers between the time the accident occurred 
and the time the police officer arrived. When the 
two motorists got into the police car to complete the 
accident reports, the officer smelled alcohol on the 
breath of both operators. He requested both men 
take a preliminary breath test. The plaintiff 
refused to take the test. Plaintiff was placed under 
arrest and taken to the police station. He was re- 
quested to submit to an accurate test of the alcohol 
in his blood. Plaintiff, after being read the implied 
consent advisement, asked to speak to his attorney. 
The police told him he could call his attorney after a 
preliminary test. Plaintiff refused. He was then al- 
lowed to call his attorney who advised him to refuse 
to take the test. Plaintiff testified he told the police 
he refused because he consumed beer after the acci- 
dent and his attorney had advised him to refuse. 
The arresting officer denied that the plaintiff in- 
formed him of his consumption of beer after the ac- 
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cident. The officer stated he did not see the acci- 
dent. Defendant’s examiner heard the case on April 
6, 1977, and found that plaintiff’s refusal to submit to 
the test was not reasonable. 

In this appeal plaintiff asserts: (1) The evidence 
shows the arresting officer had no reasonable 
grounds to believe that Rudat was driving a motor 
vehicle while under the influence of intoxicating 
liquor, and therefore the request to take a sobriety 
test was unreasonable; and (2) the evidence shows 
Rudat’s refusal to take the breath test was reason- 
able, and therefore the actions of the Motor Vehicle 
Department were arbitrary, capricious, and not sup- 
ported by the facts or the law. 

Even if the evidence is taken in the light most 
favorable to the plaintiff, and it is conceded that the 
officer was aware of the plaintiff’s subsequent inges- 
tion of an alcoholic beverage after the accident, we 
nonetheless conclude that the officer had reasonable 
grounds to request a sobriety test. 

The record shows that Rudat admitted he had 
been operating a motor vehicle and that he had been 
involved in an accident. The record further shows 
that the officer on the scene smelled alcohol on Ru- 
dat’s breath. The officer further observed that Ru- 
dat’s eyes were bloodshot and that he had difficulty 
in understanding the officer’s instructions. Section 
39-669.08 (3), R. R. 8. 1948, provides that the officer 
may request a sobriety test if he determines that 
there are reasonable grounds to believe that a per- 
son [operator] has alcohol in his body and has been 
involved in a traffic accident. The record clearly 
supports the officer’s determination that such grounds 
existed. The officer cannot be charged with the 
duty of determining the relative degree of sobriety 
of the plaintiff before and after the accident. 

The plaintiff argues that his consumption of alcohol 
following the accident establishes a ‘‘reasonable’”’ 
basis for refusal to submit to the test, as the test 
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would not represent his blood alcohol content at the 
time of the accident. 

The implied consent laws are intended as a means 
to obtain evidence of violations of the drunken 
driving statutes. The results of such a test may be 
subject to challenge at the time of trial. However, a 
possible defense to the crime of driving while intoxi- 
cated cannot be used as an excuse to refuse to pro- 
vide evidence, otherwise legally obtained, under the 
implied consent statutes. The question of the proba- 
tive value of the evidence is properly raised only at 
the time of trial. 

The court has held in Mackey v. Director of Dept. 
of Motor Vehicles, 194 Neb. 707, 235 N. W. 2d 394, 
that the burden of proof is on the licensee to estab- 
lish by a preponderance of the evidence the grounds 
for a reversal. The plaintiff has clearly failed to 
carry this burden. 

The judgment of the District Court should be and 
hereby is affirmed. 

AFFIRMED. 


JEFFREY POKORNY, APPELLEE, V. CITY OF SCHUYLER, 
A MUNICIPAL CORPORATION, ET AL., APPELLANTS. 
275 N. W. 2d 281 


Filed February 13, 1979. No. 41892. 


1. Public Meetings: Public Policy. The purpose of the open meeting 
law is to insure that public policy is formulated at open meetings of 
the bodies to which the law is applicable. 

2. Public Meetings: Municipal Corporations: Statutes: Notice. 
Where notice is required, a notice of a special meeting of a city 
council posted in three public places at 10 p.m., on the day pre- 
ceding the meeting is not reasonable advance publicized notice of 
the meeting as required by section 84-1411, R. R. S. 1943. 

3. Public Meetings: Municipal Corporations: Property. Negotia- 
tions for the purchase of land need not be conducted at an open 
meeting but deliberations of a city council as to whether an offer to 
purchase real estate should be made should take place in an open 
meeting. 
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4. Public Meetings: Municipal Corporations: Statutes: Notice. 
An agenda which gives reasonable notice of the matters to be con- 
sidered at a meeting of a city council complies with section 84-1411, 
R.R.S. 1943. 

5. Public Meetings: Municipal Corporations: Public Officers and 
Employees. Any defect in the call for a special meeting of the 
council of a city of the second class is immaterial if all members 
of the council are present and participate in the meeting without 
objection. 

6. Public Meetings: Municipal Corporations. Where a defect occurs 
in proceedings of a governmental body, ordinarily the defect may 
be cured by new proceedings commencing at the point where the 
defect occurred. 


Appeal from the District Court for Colfax County: 
JOHN C. WHITEHEAD, Judge. Reversed and remanded 
with directions. 


James K. Langdon, McGroarty, Welch & Langdon, 
P.C., and Donn K. Bieber, City Attorney, for appel- 
lants. 


Martin A. Cannon of Matthews & Cannon, P.C., for 
appellee. 


Heard before Krivosua, C. J., BOSLAUGH, CLINTON, 
and Waits, JJ., and Knapp, District Judge. 


BOSLAUGH, J. 

This was a suit to declare void the action taken by 
the city council of the City of Schuyler, Nebraska, on 
March 16, 1977, and March 25, 1977, relating to the 
purchase of land for use in the improvement of the 
sanitary sewage disposal system of the City. The 
petition alleged that the City had violated the provi- 
sions of the open meeting law, sections 84-1408 to 84- 
1414, R. R. S. 1943. The petition also sought to enjoin 
the expenditure of public funds or other implementa- 
tion of the resolution adopted by the city council on 
March 25, 1977. 

The plaintiff is a resident and taxpayer of the City 
and brought the action on behalf of all taxpayers 
similarly situated. The defendants are the City and 
the members of the city council. 


336 NEBRASKA REPORTS [VoL. 202 


Pokorny v. City of Schuyler 


The trial court found generally for the plaintiff 
and enjoined the defendants from carrying out any 
action authorized at the meetings of March 16, 1977, 
and March 25, 1977. The defendants have appealed. 

The record shows that in 1977 the City of Schuyler, 
Nebraska, was considering a project to improve its 
sanitary sewage system. As a part of the project it 
was necessary to acquire land for use as a lagoon 
and waste water application area. 

On February 15, 1977, the city council held a public 
hearing on the matter of acquiring a tract of land for 
that purpose. The tract, which was owned by the 
Langemeier-Wagner Company, consisted of parts of 
two adjacent sections. The waste water application 
area consisted of the south 3,000 feet of the east 1% of 
Section 24, Township 17 North, Range 3, East of the 
6th P.M., in Colfax County, Nebraska, and the south 
3,000 feet of the west 400 feet of Section 19, Township 
17 North, Range 4 East of the 6th P.M., in Colfax 
County, Nebraska. The lagoon area was a 42.8-acre 
tract in Section 24 lying north of the waste water 
application area. 

Prior to the hearing the City had obtained an ap- 
praisal which valued the land at $1,700 per acre. 
This appraisal did not consider severance damage. 
At the hearing it was disclosed that the utilities 
board favored purchasing the land for $2,000 per 
acre, the asking price, because the board felt that 
condemnation might result in a higher cost to the 
City. The project was to be funded with 87 percent 
federal and state funds and both the federal govern- 
ment and the state government had approved the 
purchase of the tract for $2,000 per acre. The coun- 
cil did not accept the recommendation of the utilities 
board but voted to obtain a second appraisal to be 
considered at the meeting on March 15, 1977. 

On March 9, 1977, the landowners withdrew their 
offer to sell the land to the City for $2,000 per acre. 

The second appraisal estimated the total damages, 
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including severance damage, at approximately $74 
per acre more than the first appraisal. This ap- 
praisal was considered by the council at its regular 
meeting on March 15, 1977, at which all councilmen 
were present. The council decided to discuss the ap- 
praisal with the landowners and announced that a 
special meeting would be held the following morning. 

A notice of a special meeting of the council to be 
held on March 16, 1977, was posted in three public 
places at 10 p.m., on March 15, 1977. A written ac- 
knowledgment of receipt of advance notice for the 
meeting and its agenda signed by the mayor and all 
councilmen is attached to the minutes of this meet- 
ing. 

The special meeting convened at 10:30 a.m., on 
March 16, 1977, with all councilmen present. At 
10:39 a.m., the council voted to go into executive ses- 
sion with only the landowners, the board of public 
works, and the utilities superintendent allowed to re- 
main present. At 11:30 a.m., the council reconvened 
in open session and voted to ‘‘recommend to the 
Board of Public Works’ that the board offer the 
landowners $2,000 per acre for the tract. 

On March 17, 1977, the mayor wrote to the land- 
owners enclosing a copy of the minutes of the special 
meeting of March 16, 1977, and requesting that the 
landowners consider further negotiations with the 
board of public works. On March 18, 1977, the land- 
owners replied to the City, submitting what amounted 
to a counteroffer, and stating that they anticipated 
“official action’”’ by the city council at the earliest 
possible time. 

A special meeting of the council was held on 
March 25, 1977. Notice of this meeting was posted in 
three public places on March 23, 1977, and all coun- 
cilmen except Pollard signed a written acknowledg- 
ment of advance notice of the meeting and its 
agenda. At this meeting, with all councilmen pres- 
ent except Pollard, the council adopted a resolution 
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agreeing to purchase the land for $2,000 per acre 
contingent upon receipt of the City’s federal grant. 

Another special meeting of the council was held on 
March 29, 1977, with all councilmen present at the 
beginning of the meeting. Notice of this meeting 
was posted in three public places on March 22, 1977, 
and all councilmen signed a written acknowledg- 
ment of advance notice of the meeting and its 
agenda. At this meeting the council voted to ap- 
prove the contract for the purchase of the land, one 
councilman having left the meeting before this mat- 
ter had been reached. Attached to the minutes of 
this meeting is the written contract for the purchase 
of the land dated March 28, 1977. 

Apparently the parties concede that all proceed- 
ings of the council were regular through the public 
hearing and meeting of March 15, 1977. If the coun- 
cil had adjourned that meeting until the following 
day instead of calling a special meeting for March 
16, some of the questions concerning the meeting of 
March 16 could have been avoided. 

Section 84-1411, R. R. §. 19438, requires reasonable 
advance ‘‘publicized notice’’ of the time and place of 
each meeting by a method designated by the public 
body and recorded in its minutes. There is an ex- 
ception for emergency meetings but no effort was 
made to comply with the requirements applicable to 
emergency meetings. 

The notice of the meeting of March 16, 1977, was 
given by a notice posted in three public places at 10 
p.m., on March 15, 1977. This could hardly be con- 
sidered to be reasonable advance publicized notice 
as required by the statute. The record sustains the 
finding of the trial court that the notice of the meet- 
ing of March 16, 1977, was not reasonable advance 
public notice as required by section 84-1411, R. R. S. 
1943. 

The trial court found that the executive session 
held at the special meeting on March 16, 1977, also 
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violated section 84-1410, R. R. S. 1943. The statute 
permits a closed session if it is ‘‘clearly necessary 
for the protection of the public interest or for the 
prevention of needless injury to the reputation of an 
individual and if such individual has not requested a 
public meeting.’’ The statute requires that the 
minutes show ‘‘the reason for the closed session.’’ 

The minutes of the March 16 meeting do not show 
the reason for the closed session but it is apparent 
from the record that the purpose was to negotiate 
for the purchase of the land. The landowners, the 
board of public works, and the utilities superintend- 
ent were permitted to attend the closed session 
with the council. The record does not show what 
happened at the closed session, but after the council 
reconvened in open session it voted to ‘‘recommend 
to the Board of Public Works that they make an of- 
fer of $2,000.00 per acre for the land and damages’”’ 
to the sellers. 

The purpose of the open meeting law is to insure 
that public policy is formulated at open meetings of 
the bodies to which the law is applicable. There is 
nothing in the law that requires negotiations for the 
purchase of land to be conducted at open meetings, 
but deliberations of the council as to whether an of- 
fer to purchase should be made is action that should 
be taken at an open meeting. In view of the entire 
record in this case the violation appears to be more 
technical than substantive, but the record sustains 
the finding of the trial court that the closed session 
violated section 84-1410, R. R. S. 1943. 

The trial court found the agenda for the special 
meetings on March 16 and March 25, 1977, were de- 
fective under section 84-1408, R. R. 8S. 1943. Section 
84-1411, R. R. S. 1948, requires that the notice contain 
an agenda of the subjects known at the time of the 
notice or a statement that the agenda is available at 
the principal office of the public body. The purpose 
of the agenda requirement is to give some notice of 
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the matter to be considered at the meeting so that 
persons who are interested will know which matters 
will be for consideration at the meeting. 

The agenda for the March 16 meeting contained 
this item: ‘‘2. Lad (sic) appraisals discussion.’’ 
The agenda for the March 25 meeting contained this 
item: ‘‘Discussion of terms of land acquisition con- 
tract.’’ These items, if considered separately, 
would not furnish much notice of the matter to be 
considered by the council. But, if they are viewed in 
the light of the entire record then it is apparent that 
few persons would be misled as to the nature of the 
matter to be considered by the council. The pur- 
chase of land for the sewage disposal improvement 
project had been an item of business for some time 
at the previous council meetings and the agenda for 
those meetings had contained an adequate descrip- 
tion of the matter to be considered by the council. 
Although technically deficient, the agenda items 
alone would not destroy the validity of action taken 
at the March 16 and March 25 council meetings. 

The trial court also found that there had been no 
compliance with section 17-106, R. R. S. 1943, with 
respect to the meetings of March 16 and March 25. 
The finding in regard to the meeting of March 16 
was incorrect because all councilmen were present 
and participated in the meeting without objection. 
Under these circumstances a defect in the call is im- 
material. Magneau v. Fremont, 30 Neb. 843, 47 N. 
W. 280; Nelson v. City of South Omaha, 84 Neb. 434, 
121 N. W. 453. 

At the meeting on March 25, councilman Pollard 
was absent. The absence of a written call specify- 
ing the business to be transacted is an additional 
objection to the validity of the March 25, 1977, meet- 
ing. 

The important question in this case is what was 
the effect of the invalid meetings of March 16 and 
March 25. The trial court enjoined the defendants 
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permanently ‘‘from carrying out any action author- 
ized’’ at the meetings of March 16, 1977, and March 
25, 1977. Carried to its logical conclusion this order 
would prevent the City from ever purchasing the 
land. We do not think this was the intent or purpose 
of the public meeting law. 

It is a general principle of law that where a defect 
occurs in proceedings of a governmental body, or- 
dinarily the defect may be cured by new proceed- 
ings commencing at the point where the defect oc- 
curred. See § McQuillin, Municipal Corporations, § 
16.93, p. 299; 56 Am. Jur. 2d, Municipal Corpora- 
tions, § 508, p. 559, § 510, p. 560; 68 C. J. S., Municipal 
Corporations, § 1009, p. 597. We think this principle 
is applicable here. 

The effect of the invalidity of the meetings of 
March 16 and March 25 is the same as if the meet- 
ings had never occurred. No action authorized at 
those meetings could be sustained by reliance upon 
the proceedings of the council at those meetings. 
This does not mean the council could not authorize 
the purchase of the land at a subsequent meeting 
which complied with all statutory requirements. 
This is what happened at the meeting of March 29, 
1977. 

The meeting of March 29, 1977, was a special 
meeting of the council attended by all members of 
the council. Notice of the meeting was posted in 
three public places on March 22, 1977. The agenda 
stated that an item of business at the meeting would 
be ‘‘approval of contract with Langemeier-Wagner 
Company requested by EPA.’’ This was a substan- 
tial compliance with all statutory requirements con- 
cerning notice. 

The minutes show that the city attorney read the 
land contract to the council in open meeting which 
was followed by a discussion. The council then 
voted to approve the contract. The fact that one 
councilman had left the meeting before this item of 
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business was reached is immaterial. The action of 
the council at the meeting of March 29, 1977, cured 
the defects which resulted from the invalidity of the 
meetings of March 16 and March 25. See 56 Am. 
Jur. 2d, Municipal Corporations, § 497, p. 548, § 508, 
p. 559. 

The findings of the District Court did not support 
the judgment which was rendered. The plaintiff 
was not entitled to injunctive relief. The judgment 
of the District Court is reversed and the cause re- 
manded with directions to enter a judgment in con- 
formity with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 


CAROL HANSON, APPELLANT, V. CITY OF OMAHA, 
NEBRASKA, APPELLEE. 
275 N. W. 2d 286 


Filed February 13, 1979. No. 41896. 


Principal and Agent: Municipal Corporations: Public Officers and 
Employees. The delegation of the performance of a ministerial 
act by a principal to an agent, and the performance by the agent 
consistent with his instructions, makes the act that of the principal. 


Appeal from the District Court for Douglas County: 
JAMES A. BUCKLEY, Judge. Affirmed. 


Mary Cannon Veed of Matthews & Cannon, P.C., 
for appellant. 


Kent N. Whinnery, Deputy City Attorney, for 
appellee. 


Heard before BosLauGH, CLINTON, and WHITE, JJ., 
and SPENCER, Retired Justice, and Bartu, District 
Judge. 


WHITE, J. 

The plaintiff for herself and 28 ‘‘card’’ employees 
of the City of Omaha brought this action against the 
City for additional pay due them for working on De- 
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cember 24, 1976, and on December 31, 1976. The ac- 
tion is based on Article XVIII of the employment 
contract of the City of Omaha, and the Omaha City 
Employees Union. 

Section 1 of Article XVIII provides as follows: 
“SECTION 1 — The following, in addition to any 
other days designated by the Mayor, are holidays 
and shall be observed in accordance with the dates 
established by the Federal Government or otherwise 
designated by the Mayor. 

‘‘New Year’s Day, Washington’s Birthday, Mem- 
orial Day, Independence Day, Labor Day, Veteran’s 
Day, Thanksgiving Day, Christmas Day, Employees 
Birthday 

“SECTION 2 — For those employees working 
under the card system, the holidays shall be observed 
in accordance with Section 1 hereof. * * *.’’ 

Card employees, as distinguished from regular 
employees of the City who regularly work a Monday 
to Friday 5-day week, work for 6 days and then re- 
ceive 2 days off. The card employees generally con- 
sist of police and fire employees. The plaintiff and 
assignors are Civilian police employees. 

The parties concede that the federal government 
holiday designation for Christmas 1976 and New 
Year’s 1977 were December 24 and December 31, 
1976. 

Unless other holiday dates were effectively desig- 
nated by the mayor in accordance with section 1, the 
parties concede the plaintiff and her assignors, each 
of whom worked on December 24 and December 31, 
were entitled to pay of 144 times regular pay instead 
of the regular pay received by them. 

On November 22, 1976, the mayor of Omaha issued 
a proclamation that the city employees ‘‘will ob- 
serve the preceding Fridays as their Christmas and 
New Year’s holidays.’’ The preceding Fridays:were 
December 24 and December 31 respectively. 

It became apparent to all concerned that the desig- 
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nation did not take into consideration the card em- 
ployees and had the effect of being unfair to some of 
them. As a result, a conference was had between 
the mayor and assistant city attorney Thomas Young. 
Young, on December 3, 1976, issued a Memorandum 
distributed to all city departments employing 
‘‘card’’ employees to the effect that with regard to 
card employees: ‘‘* * * these two (2) holidays will 
be celebrated in accordance with the Collective Bar- 
gaining Agreements, i.e. on Saturday, December 25, 
1976, and Saturday, January 1, 1977.’’ 

The trial court held that the memorandum was, in 
fact, a designation by the mayor of the holiday ob- 
servance and dismissed the plaintiff's petition. We 
affirm. 

Plaintiff first points out that the memorandum it- 
self does not correctly reflect the collective bargain- 
ing agreement, since the agreement specifies that 
the holidays will be celebrated on the days desig- 
nated by the federal government, unless otherwise 
designated by the mayor. The memorandum was 
not artfully drawn but it does not mislead - it definitely 
specifies the dates for observance of the holidays. 

The crucial question is whether the memorandum 
was the designation of the mayor. 

There is no dispute that the memorandum was 
prepared at the direction of the mayor and reflected 
his decision. 

The delegation of the performance of a ministerial 
act by a principal to an agent, and the performance 
by the agent consistent with his instructions, makes 
the act that of the principal. Wilken v. Capital Fire 
Ins. Co., 99 Neb. 828, 157 N. W. 1021; 2 McQuillin, 
Municipal Corporations (3d Ed.), § 10.41, p. 854. 

The memorandum was the act of the mayor as 
specified by the contract. Plaintiff's contentions are 
without merit. The judgment of the trial court is af- 
firmed. 

AFFIRMED. 
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KENNETH D. ERICKSON, APPELLEE, V. Mary L. 
ERICKSON, APPELLANT. 
275 N. W. 2d 345 


Filed February 13, 1979. No. 41920. 


1. Divorce: Child Support: Parent and Child: Appeal and Error. 
In determining the amount of child support to be awarded, the 
status, character, and situation of the parties and attendant cir. 
cumstances must be considered. In determining these circum- 
stances, the financial position of the husband as well as the esti- 
mated costs of support of the children must be taken into account. 
A decision on this matter rests in the sound discretion of the trial 
court and will not be disturbed on appeal unless it appears that the 
court abused its discretion. 

2. Divorce: Child Support: Notice: Hearings. Allowances for 
child support are not final but are subject to modification when re- 
quired, after notice and hearing. 

8. Divorce: Property: Appeal and Error. A division of property 
which is not patently unfair will not ordinarily be disturbed by this 
court on appeal. 

4. Divorce: Property: Alimony. When dissolution of a marriage is 
decreed, the court may order payment of such alimony by one 
party to the other and division of property as may be reasonable, 
having regard for the circumstances of the parties, duration of the 
marriage, a history of the contributions to the marriage by each 
party, including contributions to the care and education of the chil- 
dren, and interruption of personal careers or educational oppor- 
tunities, and the ability of the supported party to engage in gain- 
ful employment without interfering with the interests of any minor 
children in the custody of such party. 

.5. Divorce: Alimony. The ultimate. test of alimony provisions in a 
decree of dissolution is one of reasonableness. 


Appeal from the District Court for Nuckolls County: 
ORVILLE L. Coapy, Judge. Affirmed as modified, 


E. H. Powell, for appellant. 
David B. Downing, for appellee. 


Heard before SPENCER, McCown, C.INTon, and 
WuiTE, JJ., and WARREN, District Judge. 


WarRREN, District Judge. 
This is an appeal from a dissolution of marriage 
decree. Respondent-appellant, the wife, attacks the 
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trial court’s determination of child support, the divi- 
sion of property, and the court’s failure to award ali- 
mony to her. 

The parties were married on December 7, 1968. 
Two children, ages 3 and 6 years at the time of trial, 
were born of the marriage. 

Petitioner is an alcoholic, also suffering from 
hypoglycemia, who sold fertilizer and hauled pro- 
pane until the parties purchased and moved onto 80 
acres northeast of Superior, Nebraska, in 1974. Since 
that time petitioner has done sporadic farm work. 
He is a high school graduate. 

Respondent, age 29 at the time of trial, had 2% 
years of college before her marriage and is pres- 
ently attending nursing school in Hastings, from 
which she will graduate as a registered nurse in Sep- 
tember 1980. She worked as a bookkeeper and 
cashier for the city of Superior in 1969 and 1970, con- 
tributing between $2,000 and $3,000 in wages to the 
family each of those years. Since then, the adjusted 
gross income of the parties, consisting entirely of pe- 
titioner’s wages and the farm income of the parties, 
has, with one exception, steadily declined from 
$7,397.19 in 1971 to $3,428.36 in 1976. The exception 
was 1975 when petitioner’s father hired him and paid 
him gross wages of $6,904. Other income in 1975 to- 
taled $3,349.03. 

The standard of living of the family has been 
meager. Respondent’s parents helped make the dil- 
apidated farm home liveable and contributed heavily 
to the support of their daughter and the two chil- 
dren. Petitioner’s father contributed the use of his 
farm machinery. Respondent and the two children 
left the family home on December 20, 1976, and have 
resided since that time in the home of her father, 
E. H. Powell, an Aurora attorney. Petitioner has 
not paid any child support or temporary alimony. 
The court awarded custody of the two minor children 
to respondent, with reasonable rights of visitation in 
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petitioner, and ordered petitioner to pay a total of 
$125 per month child support. 

Respondent assigns as error the trial court’s al- 
lowance of child support of only $62.50 per child per 
month. While this court has judicially noticed in 
Pfeiffer v. Pfeiffer, 201 Neb. 56, 266 N. W. 2d 82 
(1978), that under present economic conditions $100 
per month is far less than the actual cost of caring 
for a child in an acceptable manner, there are cir- 
cumstances where the husband simply does not have 
sufficient earnings to pay such an amount. Re- 
spondent urges total child support of $150 per month 
should have been allowed. However, the trial court 
recognized that to order an admitted alcoholic of 
long standing, with an average gross income of ap- 
proximately $285 a month, to pay more than 50 per- 
cent of his income as child support would be an exer- 
cise in futility. Without countenancing the conduct 
of the petitioner, the court must recognize the very 
real disability existing by reason of petitioner’s alco- 
holism. As the trial court noted, the option remains 
with respondent to apply for an increase in child 
support if petitioner’s income materially increases. 

‘‘Allowances for child support are not final but are 
subject to modification when required, after notice 
and hearing.’’ Morris v. Morris, 201 Neb. 479, 268 N. 
W. 2d 431 (1978). 

“TI]n determining the amount of child support to 
be awarded, the status, character, and situation of 
the parties and attendant circumstances must be 
considered. In determining those circumstances, 
the financial position of the husband as well as the 
estimated costs of support of the children must be 
taken into account. A decision on this matter rests 
in the sound discretion of the trial court and will not 
be disturbed on appeal unless it appears that the 
court abused its discretion.’’ Hermance v. Her- 
mance, 194 Neb. 720, 235 N. W. 2d 231 (1975). We 
conclude that the trial court did not abuse its dis- 
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cretion in fixing child support. 

The 80-acre dryland farm was purchased in 1974 
for $25,000, the purchase price being obtained from 
an $18,000 loan from the Farmers State Bank in Su- 
perior, which was cosigned by petitioner’s father, 
Leslie Erickson; and from a $7,000 direct loan from 
respondent’s father, E. H. Powell. In 1975, the 80 
acres was mortgaged by the parties to the Farmers 
Home .Administration for $15,000, and the proceeds 
were used to repay E. H. Powell the $7,000 loan, and 
to reduce the indebtedness to the Farmers State 
Bank by $8,000. At the time of trial, the parties 
owed FHA $15,215 on the real estate mortgage. In 


addition, Kenneth Erickson owed the Farmers State © 


Bank a total of $17,552.63 on two unsecured notes, 
one of which was cosigned by his father, Leslie 
Erickson, in the amount of $15,008.63. This bank in- 
debtedness is not a lien on the 80-acre farm. Oppos- 
ing expert witnesses placed the value of the farm at 
the time of trial at $25,200 and $30,000 respectively. 
The $30,000 appraisal was professionally made on 
the basis of comparable sales and was clearly en- 
titled to greater weight and credibility than the 
$25,200 appraisal by an auctioneer-real estate broker. 
The court awarded the 80 acres to petitioner, sub- 
ject to the FHA mortgage, and ordered him to pay 
the entire bank debt. While the $17,552.63 bank debt 
was not the individual debt of respondent, it is a debt 
of the marriage, and $10,000 plus interest of the 
- amount remains unpaid from the original loan used 
to purchase the 80 acres. The remaining portion ap- 
pears to have been from unpaid interest and normal 
farm operating loans. It is obvious that even with a 
$30,000 valuation of the 80 acres, the total debt of $32, 
767.63 left petitioner in a precarious financial posi- 
tion. Balancing the excess of debts over assets, the 
court awarded petitioner a 1975 Chevrolet pickup 
which was unencumbered. Respondent was awarded 
a 1976 Chevrolet.station wagon, but her testimony 
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was uncontradicted that the funds to purchase the 
vehicle were a recent gift to her alone from her 
father and title was placed in the donor and donee 
jointly. As such, it was not property. accumulated 
by the joint efforts of the parties. 

The only remaining assets consisted of household 
goods, tools, and an old Ford tractor purchased in 
1974 for $875. The bulk of the household goods and 
furniture was awarded to respondent. She com- 
plains of the award of such items as the tractor, 
drapes, carpet, refrigerator, stove, window air-con- 
ditioner, and tools to the petitioner. Such items had 
little market value and the court properly deter- 
mined that their principal utility was in connection 
with the use of the farm. Respondent claimed that 
some of the items so awarded to petitioner were 
gifts to her, but the evidence was entirely lacking in 
the degree of specificity necessary for the court to 
be able to determine which items were brought into 
the marriage by the respective parties, which were 
gifts, and whether the gifts were to the marriage 
partners or specifically to one of the parties to the 
exclusion of the other. 

The sad fact is that after payment of their debts 
the parties had little or no equity in property to di- 
vide. The court equitably divided what there was. 

“‘A division of property which is not patently un- 
fair will not ordinarily be disturbed by this court on 
appeal.’’ Nickel v. Nickel, 201 Neb. 267, 267 N. W. 2d 
190 (1978). 

The final assignment of error is the most compel- 
ling. Respondent contends she should have been 
awarded alimony. 

‘‘When dissolution of a marriage is decreed, the 
court may order payment of such alimony by one 
party to the other and division of property as may be 
reasonable, having regard for the circumstances of 
the parties, duration of the marriage, a history of 
the contributions to the marriage by each party, in- 


350 NEBRASKA REPORTS [VoL. 202 


Erickson v. Erickson 


cluding contributions to the care and education of 
the children, and interruption of personal careers or 
educational opportunities, and the ability of the sup- 
ported party to engage in gainful employment with- 
out interfering with the interests of any minor chil- 
dren in the custody of such party.’’ § 42-365, R. S. 
Supp., 1978; Morris v. Morris, 201 Neb. 479, 268 N. W. 
2d 431 (1978). 

“The ultimate test of alimony provisions in a 
decree of dissolution is one of reasonableness.”’ 
Baker v. Baker, 201 Neb. 409, 267 N. W. 2d 756 
(1978). 

‘Although alimony and allocation of property 
rights are distinguishable and have different pur- 
poses in marriage dissolution proceedings, they are 
still closely related in the matter of determining the 
amount to be allowed, and circumstances may re- 
quire that they be considered together to determine 
whether the court has abused its discretion.’’ Han- 
sen v. Hansen, 199 Neb. 462, 259 N. W. 2d 912 (1977). 

‘‘Alimony, support, and property settlement issues 
must be considered together to determine whether 
the trial court abused its discretion.’’ Van Cleave v. 
Van Cleave, 201 Neb. 211, 266 N. W. 2d 900 (1978). 

A review of the record convinces us the trial court 
did not adequately consider the fact that respondent 
interrupted her nursing education by her marriage 
to petitioner and her subsequent raising of the chil- 
dren; and that she has now had to leave the family 
home, establish a new home for herself and the chil- 
dren, and undertake a 3-year program of education 
before she will be able to provide sufficient earnings 
to make up the difference between the actual cost of 
supporting the two small children and the meager 
amount petitioner is able to pay. She will have a 
difficult and expensive period of readjustment and 
no assets with which to pay for it. In addition, peti- 
tioner paid no temporary child support or temporary 
alimony after the December 1976 separation, and he 
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has had the use and possession of the farm home and 
the 80 acres since that time. We find that this fail- 
ure to allow alimony amounts to an abuse of discre- 
tion, and that respondent should be allowed alimony 
in the sum of $5,000 payable by petitioner on or be- 
fore December 1, 1979, which alimony judgment 
shall not be terminable by the death or remarriage 
of either party, shall bear interest at 8 percent from 
the due date, and shall be a second lien on the 80- 
acre farm subject only to the FHA mortgage. 

Costs are taxed to the petitioner, including an at- 
torney’s fee of $300 for respondent’s attorney for his 
services in this court. 

The judgment is affirmed as modified. 

AFFIRMED AS MODIFIED. 


MARILYN L. FITE, wipow oF Larry I. FITE, DECEASED, 
APPELLANT, V. AMMCO TOOLS, INC., APPELLEE. 
275 N. W. 2d 291 


Filed February 13, 1979. No. 41985. 


Workmen’s Compensation: Evidence. A workmen's compensation 
award can not be based on possibility or speculation, but an ulti- 
mate fact fairly and reasonably inferable from facts and circum- 
stances proved may be taken as established. 


Appeal from the Nebraska Workmen’s Compensa- 
tion Court. Reversed and remanded. 


Yost, Schafersman, Yost, Lamme & Hillis, for ap- 
pellant. 


William M. Lamson, Jr., and John K. Green of 
Kennedy, Holland, DeLacy & Svoboda, for appellee. 


Heard before SPENCER, C. J., PRO TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, J. 
Larry I. Fite was killed when his airplane crashed 
on Wednesday, July 2, 1975. This suit by his widow 
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against his employer is before us for the second time 
on appeal from the Workmen’s Compensation Court. 
In Fite v. Ammco Tools, Inc., 199 Neb. 353, 258 N. W. 
2d 922, we reversed an evidentiary ruling of the com- 
pensation court and instructed it to admit without 
limitation three statements made by the decedent 
which came within the ‘‘declarations of intent’’ ex- 
ception to the hearsay rule. That opinion contains a 
more detailed statement of the facts. 

Upon remand, the Workmen’s Compensation 
Court found that the plaintiff had not met her burden 
of showing that the decedent was acting within the 
scope of his employment at the time of his death. 
We find the evidence to the contrary to be so con- 
vincing that we do not hesitate to say that the find- 
ings of that court are clearly erroneous. This court 
has held that a workmen’s compensation award can- 
not be based merely on possibility or speculation. 
See Welke v. City of Ainsworth, 179 Neb. 496, 138 N. 
W. 2d 808. In the present case it appears, however, 
that the finding that decedent was not in the course 
of his employment is based on mére speculation. 

The primary consideration leading to the decision 
of the compensation court was the fact that the 
crash site near the Greenwood Interchange of Inter- 
state Highway No. 80 was not on a direct line from the 
decedent’s takeoff point in Fremont to either Lincoln 
or Omaha, his two announced business destinations. 

The deviation, however, was small. The decedent 
had made separate statements on the morning of the 
crash to his wife, his father, and a neighbor to the 
effect that he was on his way to work. He used the 
airplane rarely for pleasure and regularly for busi- 
ness. He was a salesman-serviceman for the de- 
fendant in a large territory. As is typical of similar 
jobs, he had substantial freedom from supervision in 
arranging day-to-day work activities. He was to no- 
tify his superior if he would be taking time off. He 
had notified his superior that he was going to take a 
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vacation over the weekend immediately preceding 
his death; however, there was no such indication 
that he would be taking time off on the date of his 
death. His superior testified that the decedent 
would work 10-hour days, 5 to 6 days a week. He 
had business appointments in both Omaha and Lin- 
coln either on or near the date of his death. 

What was said in Kirkpatrick v. Chocolate Sales 
Corporation, 127 Neb. 604, 256 N. W. 89, is almost 
directly applicable: ‘‘ ‘An ultimate fact, fairly and 
reasonably inferable from facts and circumstances 
proved, may be taken as established.’ Struve v. 
City of Fremont, 125 Neb. 463. 

“The employment, the nature of the employee's 
duties, the salary, the accident and resulting death 
are shown without dispute. The employee was not a 
day laborer with regular hours in an industrial 
plant. He was a division superintendent; had three 
detail men under him in the Omaha office; was re- 
quired to travel; called at all the jobbing places in 
Nebraska; * * * At his home in Omaha, on the eve- 
ning of the accident, he said goodbye to his wife and 
stated he was going to Lincoln. * * * Later, the same 
evening, he calted his wife by telephone and said: 
‘Well, goodbye, I am going now.’ * * * Evidence of 
these facts is undisputed. There is nothing in the 
record to indicate he started to Lincoln for his own 
pleasure or business. If he started on the business 
of his employer and was accidentally injured on the 
way, deviation from the most direct route, if implied 
from circumstances, would not necessarily defeat a 
recovery. Keebler v. Harris, 120 Neb. 739. It may 
fairly and reasonably be inferred from competent 
evidence not contradicted that the employee was in- 
jured on his way to Lincoln and that the fatal acci- 
dent arose out of and in the course of his employ- 
ment, within the meaning of the workmen’s compen- 
sation law * * *.’’ (Emphasis supplied. ) 

Without the possibility of testimony of the decedent, 
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the evidence that he was in the course of his employ- 
ment at the time of his death, though circumstantial, 
is convincing. The decision of the Workmen’s Com- 
pensation Court is reversed and remanded. 
REVERSED AND REMANDED. 

CuinToNn, J., dissenting. 

I respectfully dissent from the majority opinion 
because I believe the majority of the court has, in 
this case, disregarded fundamental rules applicable 
to our review of findings of the Nebraska Workmen’s 
Compensation Court. While the opinion purports not 
to review de novo, it does so in fact. 

The plaintiff, in a workmen’s compensation case, 
just as in any other case, has the burden of proving 
his cause of action by a preponderance of the evi- 
dence. It was the plaintiff’s burden to establish that 
the death arose out of and in the course of the em- 
ployment. § 48-101, R. R. S. 1943; Reis v. Douglas 
County Hospital, 193 Neb. 542, 227 N. W. 2d 879; Oline 
v. Nebraska Nat. Gas Co., 177 Neb. 851, 131 N. W. 2d 
410. The term ‘‘in the course of’’ refers to the time, 
place, and circumstances of the accident. Mauser 
v. Douglas & Lomason Co., 192 Neb. 421, 222 N. W. 2d 
119. All this means under the circumstances of this 
case is that it must be proved that at the time the ac- 
cident occurred the decedent was going to or coming 
from a job for his employer. 

The evidence in this case is such that the Ne- 
braska Workmen’s Compensation Court could find 
the plaintiff had failed to prove both the ‘‘arising out 
of’’ and ‘‘in the course of’’ elements of the cause of 
action. Several factors in the evidence support the 
conclusion that the decedent was not in the course of 
his employment when the accident occurred. The 
preponderance of the evidence, in fact, seems to 
point that way. These factors are: (1) There is no 
direct evidence the decedent had any business ap- 
pointment in either Omaha or Lincoln on the day of 
the accident. (2) The invitation of the decedent to 
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the witness Nielsen to have the witness accompany 
him on a flight may reasonably be construed to be a 
social invitation for a joyride in a new airplane. 
There appears to have been no reason for decedent 
to have gone with Nielsen to either Lincoln or 
Omaha on a job of work. (3) The flight path as indi- 
cated by the location of the crash is not indicative of 
a trip to either Lincoln or Omaha, but rather of ran- 
dom flight, although this item, as we later point out, 
is really not a determinative factor. (4) There was 
no radio contact by the decedent with the airports at 
either proposed destination, which communication 
would be routine if he intended to land at either 
place. (5) The decedent did not contact any cus- 
tomer, either the day before or the morning of the 
flight, to advise of his coming. (6) Although the de- 
cedent told his wife he had work to do when he left 
home, his activities from 8 a.m., to 10:30 or 11 a.m., 
of the day of the accident are wholly unaccounted 
for. (7) The court was not required to believe the 
testimony of the decedent’s wife as to her conversa- 
tion with her husband just before he left. 

All of the evidence recited in the opinion of the 
court does not demonstrate that the findings of the 
Workmen’s Compensation Court are clearly wrong. 
The court simply draws a different inference based 
upon the cold record and not having heard the testi- 
mony of the witnesses. Salinas v. Cyprus Industrial 
Minerals Co., 197 Neb. 198, 247 N. W. 2d 451; Hyatt v. 
Kay Windsor, Inc., 198 Neb. 580, 254 N. W. 2d 92. 

The discussion in the opinion and the citation of 
authority on deviation from route is not on point for 
it assumes the very fact which must be proved, viz., 
that decedent was in the course of his employment 
at the time of the crash. Keebler v. Harris, 120 Neb. 
739, 235 N. W. 328, cited by the court, is good law, but 
it simply does not apply until the basic premise is 
proved. 
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STATE OF NEBRASKA, APPELLEE, V. GERALD M. 
HARRINGTON, APPELLANT. 
275 N. W. 2d 294 


Filed February 13, 1979. No. 42032. 


1, Criminal Law: Trial: Evidence: Sentences. A sentencing judge 
has broad discretion as to the source and type of evidence or infor. 
mation which may be used as assistance in determining the kind 
and extent of punishment to be imposed, and the judge may con- 
sider probation officer reports, police reports, affidavits, and other 
information, including his own personal observations. 

2. Criminal Law: Trial: Sentences. Where the punishment of an 
offense created by statute is left to the discretion of the court, to be 
exercised within certain prescribed limits, a sentence imposed 
within such limits will not be disturbed on appeal unless there ap- 
pears to be an abuse of discretion. 


Appeal from the District Court for Madison County: 
MERRITT C. WARREN, Judge. Affirmed. 


Mac H. McConnell, for appellant. 


Paul L. Douglas, Attorney General, and Bernard 
L. Packett, for appellee. 


Heard before KrivosHa, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BRODKEY, J. 

Defendant, Gerald M. Harrington, appeals to this 
court from a sentence imposed upon him by the Dis- 
trict Court for Madison County, following his plea of 
nolo contendere to an information filed against him 
charging him with committing the offense of forgery 
of a power of attorney. The court sentenced him to 
serve a term of 2 years in the Nebraska Penal and 
Correctional Complex, and also imposed a fine of $1. 
Except for one matter which will be hereinafter dis- 
cussed, this case is for all intents and purposes an 
excess sentence appeal. Appellant makes two assign- 
ments of error: (1) The District Court erred by tak- 
ing judicial notice of allegations and statements 
not contained in the presentence investigation 
report; (2) the District Court’s sentence of 2 years 
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in the Nebraska Penal and Correctional Complex 
was excessive and an abuse of discretion. 

Appellant, at all times material to the incidents in- 
volved herein, was a member of the Nebraska State 
Bar Association, and a practicing attorney in Plain- 
view, Nebraska, although he has since surrendered 
his license to practice law in this state. The record 
reveals that appellant was attorney for the executor 
of the estate of one Karl Malmstrom. It appears 
that as the result of excessive drinking, gambling, 
and resulting financial pressures, he became in need 
of substantial sums of money. The executor of the 
estate turned over to him, as part of the distribution 
of the estate, two drafts of approximately $26,000 
each, payable to certain devisees of the deceased 
who resided in Sweden, which drafts were to be 
mailed to them by appellant. Instead of so doing, 
appellant devised the scheme of opening a bank ac- 
count in the names of the payees of the drafts in a 
bank in Norfolk, Nebraska. He then forged a power 
of attorney, presumably running from Birger Malm- 
strom and Selma Persson, the two devisees, appoint- 
ing him their true and lawful attorney in fact ‘‘to 
open a checking account at any Bank in Norfolk, Ne- 
braska, and to deposit the proceeds thereof into said 
account; to see to the invest [sic] of the proceeds of 
any funds coming into our possession and having 
authority and full power to do everything whatso- 
ever requisite or necessary to be done in the prem- 
ises, as fully as we could or might if personally pres- 
ent, * * *.’’ Appellant then forged the names of the 
purported grantors of the power of attorney on the 
instrument, forged the name of his secretary on the 
acknowledgment to the instrument, and also placed 
his secretary’s notary seal on the acknowledgment, 
all without her knowledge or consent. Thereafter, 
from time to time, appellant periodically withdrew 
sums from that bank account, using the above 
forged power of attorney for that purpose. The pro- 
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ceeds of the withdrawals were used for his own per- 
sonal use in paying off his own debts and obligations, 
and for other purposes, including gambling, with the 
result that almost the entire bank account was ulti- 
mately withdrawn. 

We first discuss appellant’s first assignment of er- 
ror that: ‘‘The District Court erred by taking judi- 
cial notice of allegations and statements not con- 
tained in the Presentence Investigation Report.’’ 
The matters about which the appellant complains al- 
legedly took place during appellant’s sentencing, 
subsequent to his plea of nolo contendere to the 
charge against him. The record reveals that at the 
sentencing, the court reviewed and analyzed the 
factual situations of certain similar, but not identi- 
cal, Nebraska cases, and reviewed the sentences im- 
posed upon the defendant in each of those cases. 
Among those cases discussed by the court at the sen- 
tencing were State v. Schmidtline, 199 Neb. 242, 257 
N. W. 2d 707 (1977); State v. Trout, 199 Neb. 236, 257 
N. W. 2d 703 (1977); State v. Savin, 195 Neb. 501, 238 
N. W. 2d 911 (1976); and State v. McMullen, 195 Neb. 
796, 240 N. W. 2d 844 (1976). The court felt that the 
factual situations set out in the above cases were 
sufficiently similar to justify the sentence imposed 
upon the appellant in this case. After analyzing and 
discussing the foregoing cases, the court continued, 
stating: ‘‘I think not disregarding the fact that you 
engaged in a deliberate and premeditated course of 
conduct over a period of 42 days which involved 5 
separate incidents of embezzlement; while you’re 
not charged with embezzlement, I think I’m entitled 
to consider that and have to consider that. I have to 
consider that it’s a crime of some magnitude, involv- 
ing $52,994.76 to be exact, by a man who had prac- 
ticed his profession for more than ten years, in which 
you deceived the clients you were representing, the 
executor you were representing and the Court that 
was administering the estate. 
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“T have all the sympathy and compassion in the 
world for your family, but I don’t for you, Mr. Har- 
rington. You have disgraced yourself and your pro- 
fession; and the Court finds that any sentence other 
than incarceration will depreciate the seriousness of 
the offender’s crime and promote disrespect for the 
law, and it will be the judgment of the Court that you 
be and hereby are sentenced to imprisonment in the 
Nebraska Penal and Correctional Complex, * * * for 
a term of two years and that you pay a fine of $1. 
***”’ Appellant complains of the statement of the 
court that he took into consideration that appellant 
had committed five separate embezzlements, when 
appellant was not charged with embezzlement, nor 
had he been convicted of embezzlement, but on the 
contrary had been charged and convicted of the 
crime of forgery. Contrary to the claim of the ap- 
pellant, we do not believe the court took judicial no- 
tice of any ‘‘allegations or statements.’’ The court’s 
comments were based entirely on facts contained in 
the record in this case; and the confusion, if any, 
clearly arises from the fact that the same back- 
ground and factual situation may give rise to more 
than one crime. It should be noted that the court in 
its comments did not state that the appellant had 
been convicted of five charges of embezzlement but 
merely that his course of conduct over a period of 42 
days involved five separate incidents of embezzle- 
ment. This, we believe, is amply borne out by the 
record. Appellant admitted he took the two drafts 
and the power of attorney to the bank at Norfolk and 
deposited $35,000 of the face amount of the drafts, 
taking out the further sum of $17,994.76 in a cashier’s 
check. He also described the disposition of the lat- 
ter funds and its application to his personal debts 
and expenditures of various kinds. He also admitted 
that he went back to the bank 12 days later, on June 
7, and took out a cashier’s check for $12,500, the pro- 
ceeds of which were also applied to personal indebted- 
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ness. Six days later, on June 13, he withdrew an ad- 
ditional $9,400 from the Norfolk bank which he used 
to take a trip to Las Vegas in the hopes of winning 
money at gambling. Then 11 days later, on June 24, 
he withdrew an additional $2,000, which he appar- 
ently used to attend a high school class reunion and 
also for gambling. Finally, 12 days later, in July, he 
withdrew the last $10,000 from the account, and de- 
posited it in the Plainview bank. Of this latter sum 
$2,000 was a cash withdrawal and the balance was in 
cashier’s checks. This withdrawal also was used for 
gambling, debts, etc. 

Therefore, while it is clear that the charge against 
the appellant in this case was for forgery, by virtue 
of his forging the power of attorney which enabled 
him to obtain the funds belonging to the devisees of 
the estate, nevertheless the evidence reveals that 
appellant unlawfully appropriated to his own use 
money entrusted to him for transmission to the de- 
visees in Sweden, and we think it is clear that the 
court not only could, but properly did, consider these 
facts in determining the proper sentence to be im- 
posed upon the appellant, notwithstanding the fact 
that the same facts might have been the basis for 
prosecution for another crime or crimes than the. 
one with which he was actually charged. In State v. 
Miller, 199 Neb. 19, 255 N. W. 2d 860 (1977), we 
stated: ‘‘A sentencing judge has broad discretion as 
to the source and type of evidence or information 
which may be used as assistance in determining the 
kind and extent of punishment to be imposed, and 
the judge may consider probation officer reports, 
police reports, affidavits, and other information, in- 
cluding his own personal observations.’’ We deter- 
mine that appellant’s first assignment of error is 
without merit. 

We also determine that appellant’s second assign- 
ment of error, that his sentence of 2 years plus a fine 
of $1 was excessive and an abuse of discretion, is 
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likewise without merit. Under section 28-601, R. R. 
S. 1943, the penalty for the offense of forgery in ef- 
fect at that time was imprisonment in the Nebraska 
Penal and Correctional Complex for any space of 
time not exceeding 20 years nor less than 1 year, and 
the payment of a fine not exceeding $500. It is also 
well established that where the punishment of an of- 
fense created by statute is left to the discretion of 
the court, to be exercised within certain prescribed 
limits, a sentence imposed within such limits will 
not be disturbed on appeal unless there appears to 
be an abuse of discretion. State v. Stroud, 200 Neb. 
27, 261 N. W. 2d 777 (1978). Not only is the sentence 
imposed by the court well within the above guide- 
lines, but it is clear the court gave considerable 
thought to the proper sentence to be imposed and 
analyzed other cases with similar facts to those of 
the instant case, in which equal or greater penalties 
had been imposed. Also, we are not unmindful of 
what we stated in State v. Savin, 195 Neb. 501, 238 N. 
W. 2d 911 (1976): ‘‘The fact the defendant was a 
lawyer and callously abused the trust that had been 
placed in him justified a greater sentence than 
might have been imposed upon a person not occupy- 
ing the professional status of the defendant.’’ The 
sentence imposed was justified, and we agree with 
the trial court that any sentence other than incarcer- 
ation would depreciate the seriousness of the offen- 
der’s crime and promote disrespect for the law. 

No error appearing in the record, the judgment 
and sentence of the trial court must be affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JAMES R. NEWTON, 
APPELLANT. 
275 N. W. 2d 297 


Filed February 13, 1979. No. 42062. 


Post Conviction: Motions, Rules, and Orders: Pleadings. After a 
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first motion for post conviction relief has been judicially deter- 
mined, any subsequent motion for post conviction relief from the 
same conviction and sentence may be dismissed by the District 
Court, unless the motion affirmatively shows on its face that the 
basis relied upon for relief was not available at the time of filing a 
prior motion for post conviction relief. 


Appeal from the District Court for Sarpy County: 
RONALD E.. Reacan, Judge. Affirmed. 


James R. Newton, pro se. 


Paul L. Douglas, Attorney General, and Sharon M. 
Brueggemann, for appellee. 


Heard before KrivosnHa, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


McCown, J. 

This is a post conviction proceeding to vacate and 
set aside a 1974 conviction and sentence for statutory 
rape. The District Court denied the petitioner’s mo- 
tion for post conviction relief without granting an 
evidentiary hearing and this appeal followed. 

On March 8, 1974, the petitioner was convicted by 
a jury of the offense of statutory rape under former 
section 28-408, R. R. S. 1943, now repealed. He was 
sentenced to imprisonment for not less than 10 nor 
more than 15 years. On direct appeal this court af- 
firmed the conviction and sentence. See State v. 
Newton, 193 Neb. 129, 225 N. W. 2d 562. 

On April 14, 1975, petitioner filed a first motion for 
post conviction relief. The District Court denied re- 
lief because each of the grounds for post conviction 
relief had been raised, argued, and presumably de- 
cided adversely to petitioner in the direct appeal. 
The petitioner appealed the denial of post conviction 
relief to this court but on May 14, 1975, dismissed the 
appeal on his own motion. 

On March 3, 1978, petitioner again filed a motion 
for post conviction relief alleging, for the first time, 
that the statute under which he was convicted was 
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unconstitutional because it was vague and denied 
him equal protection of the law. The District Court 
denied the motion for post conviction relief without 
an evidentiary hearing and this appeal followed. 

The basis of petitioner’s constitutional complaint 
is that only males and not females could be con- 
victed under the statute. The overwhelming weight 
of authority is that such a sex classification under a 
statutory rape statute similar to section 28-408, R. R. 
S. 1943, is fair and reasonable, and does not deny 
males the equal protection of the laws. See, State v. 
Witt, 310 Minn. 211, 245 N. W. 2d 612; Flores v. State, 
69 Wis. 2d 509, 230 N. W. 2d 687. However, it is un- 
necessary to reach that issue in this case. 

Since State v. Reichel, 187 Neb. 464, 191 N. W. 2d 
826, this court has consistently held that after a first 
motion for post conviction relief has been judicially 
determined, any subsequent motion for post convic- 
tion relief from the same conviction and sentence 
may be dismissed by the District Court, unless the 
motion affirmatively shows on its face that the basis 
relied upon for relief was not available at the time of 
filing a prior motion for post conviction relief. See, 
also, State v. Haskett, 194 Neb. 523, 233 N. W. 2d 782; 
State v. Smith, 188 Neb. 388, 196 N. W. 2d 918. The 
grounds relied upon by the petitioner for post convic- 
tion relief in the case now before us were available 
to him at the time his first post conviction motion 
was filed. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 
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LENARD SUHR, APPELLEE, V. CiTy OF SCRIBNER, 
APPELLANT. 


275 N. W. 2d 596 


Filed February 20, 1979. No. 41750. 


1. Trial: Pleadings: Juries. Issues of liability which have not been 
pleaded should not be submitted to the jury for determination. 

2. Trial: Pleadings: Damages: Juries. Claims for damages which 
do not arise from the issues pleaded should not be submitted to the 
jury. 

3. Trial: Evidence: Damages: Juries. Claims for damages should 
not be submitted to the jury when the evidence relating thereto is 
not sufficient to enable the jury to determine the amounts of such 
damage with reasonable certainty. 

$ A party seeking damages must 

furnish epUTDBHBte data to enable the trier of fact to find such 

damages without resort to conjecture or speculation. 

5. Leases: Damages. The measure of general damages for wrongful 
eviction of a lessee is the rental value of the leased premises less 
the amount of rent reserved for the remaining portion of the term. 
If no amount of damage is proved, nominal damages will be al- 
lowed. 


Special damages for wrongful eviction may be 
awarded when such damages are certain and the natural result of 
the wrong. 


Appeal from the District Court for Dodge County: 
Mark J. FunrRman, Judge. Reversed and remanded 
with directions. 


Hurt and Gallant, for appellant. 
Kuhlman & Krafka, for appellee. 


Heard before Spencer, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BrRoDKEY, and Wuirer, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

This is an action for damages for wrongful evic- 
tion brought by Lenard Suhr, the plaintiff and appel- 
lee, against the City of Scribner, the defendant and 
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appellant, in the District Court for Dodge County, 
Nebraska. Appellant assigns error against an ad- 
verse judgment. We reverse and remand with in- 
structions. 

In his petition, appellee alleges the execution of a 
lease by which the appellant leased to him a 1 1/2- 
acre tract of land for the period of 5 years from Oc- 
tober 19, 1973, for the operation of a landfill dump. 
Appellee agreed to operate the dump in accordance 
with law, to keep the dump open to the public, and to 
charge fees for the use thereof at rates fixed by 
agreement of the parties. No rent was reserved by 
lessor. Appellee operated the dump until June 7, 
1975, when the appellant wrongfully locked him out 
and would not allow him to operate the dump. The 
allegations of damage and prayer for relief will be 
referred to in later portions of this opinion. Appel- 
lant’s answer was a general denial. At the trial, ap- 
pellant moved for a directed verdict both at the con- 
clusion of appellee’s case-in-chief and at the conclu- 
sion of all the evidence, upon the grounds that the 
evidence was not sufficient to support a verdict and 
that the evidence of damages was improper, specu- 
lative, and conjectural. Both motions were over- 
ruled. The court submitted the questions of wrong- 
ful eviction and of damages. The jury returned a 
verdict for the appellee and assessed damages. 
Judgment was entered thereon. Appellant concedes 
that the finding by the jury of wrongful eviction was 
based upon conflicting evidence and makes no con- 
tention of error in that respect. Error is assigned as 
to the overruling of the motions to direct the verdict 
on damages. 

The appellee testified he first secured a lease for 
the operation of the city dump in 1968, and that the 
same was rewritten upon the same terms in 1973, so 
that he could use it to establish his credit for the pur- 
chase of a caterpillar tractor; that he was paid a fee 
or salary by the appellant for the maintenance of the 
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city dump; that he also entered into a separate oral 
lease with appellant for the use of a 17-acre tract of 
land adjacent to the city dump; and that after the 
appellant filed an injunction action against him, he 
secured the dissolution of a temporary restraining 
order and the dismissal of such action. There is nei- 
ther pleading nor evidence of the terms and condi- 
tions of the employment contract or the oral lease or 
any breach thereof by appellant. It does not appear 
that appellant gave bond for the temporary restrain- 
ing order or that its action was filed maliciously. In 
rudimentary form, these were separate causes of 
action and should have been separately stated and 
numbered. § 25-805, R. R. S. 1943. The appellee, 
however, failed as to each to allege a duty on the 
part of appellant, a breach thereof, and the causa- 
tion of damage. Even though his theory of the case 
involved these issues, the court was correct in not 
submitting such issues of liability. Swartz v. Peter- 
son, 199 Neb. 171, 256 N. W. 2d 681; Schmidt v. John- 
son, 184 Neb. 643, 171 N. W. 2d 64. Issues of special 
damages arising from these extraneous causes of 
action also became immaterial, even though they 
were mentioned in the evidence and the trial court 
should have sustained the motions for directed ver- 
dict as to such issues. In this way, the following 
claims from special damage should have been with- 
drawn entirely from consideration by the jury: 
(1) Lost profit from the fee or salary for maintain- 
ing the dump; (2) lost income from loading and 
hauling sand from the 17-acre tract; (3) lost profit 
from farming said tract; (4) unreimbursed expense 
of clearing trees and brush from said tract; (5) cost 
of defending appellant’s injunction action; and 
(6) damage from detention of appellee’s farm ma- 
chinery during pendency of temporary restraining 
order. 

We come now to the matter of the damages caused 
by the wrongful eviction of the appellee. The gen- 
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eral rule is that the measure of damages for wrong- 
ful eviction is the difference between the rental 
value of the premises for the remainder of the term 
and the amount of rent reserved. Goetz Brewing 
Co. v. Robinson Outdoor Advertising Co., 156 Neb. 
604, 57 N. W. 2d 169; Jarman v. Sexton, 130 Neb. 453, 
264 N. W. 305; Philips v. Bossung, 108 Neb. 658, 189 
N. W. 172. Special damages may be awarded where 
such damages are certain and the natural result of. 
the wrong. Shutt v. Lockner, 77 Neb. 397, 109 N. W. 
383. The appellee here does not allege or pray for 
general damages; there is no evidence of the rental 
value of the leased premises. The remaining ques- 
tions relate to the claims of special damage. 

Two items which will be considered together in- 
volve the claim of an annual loss of $250 from the 
sale of salvage for a total loss of $850; and the claim 
of a $30 per month loss on account of the incon- 
venience in disposing of tree trimmings, for a total 
loss of $1,200. There is no testimony whatever of 
any amounts of income from the sale of salvage and 
the only evidence of the value of the use of the dump 
in disposing of tree trimmings is the conclusion of 
appellee that it was worth $360 in 1974. Appellee tes- 
tified that he had books of account of his operation of 
the dump. These books were not produced; no evi- 
dence was given of the operation of the dump in 
other years besides 1974; nor was there any descrip- 
tion of the matters which might bear upon the op- 
eration during the remainder of the term. It is obvi- 
ous that the volume of any business by appellee in 
these respects depends entirely upon the actions of 
the patrons of the dump or of persons wishing to 
have their trees trimmed. There is no evidence 
from which the jury would be able to forecast such 
matters over a period of 3 1/2 years, the term re- 
maining, with any reasonable certainty. It was held 
in K & R, Inc. v. Crete Storage Corp., 194 Neb. 138, 
231 N. W. 2d 110, that the claimant of damages must 


368 NEBRASKA REPORTS [VoL. 202 


Suhr v. City of Scribner 


furnish appropriate data to enable the trier of fact to 
find such damages with reasonable certainty with- 
out resort to conjecture or speculation. In Ridenour 
v. Kuker, 185 Neb. 321, 175 N. W. 2d 287, it was held 
that: ‘‘Damages are recoverable for losses caused 
by breach of contract only to the extent that the evi- 
dence affords a sufficient basis of ascertaining their 
amount in money with reasonable certainty.’’ The 
evidence was insufficient to enable the jury to ascer- 
tain any amount of damages as to either of these 
items, and the motion for directed verdict should 
have been sustained as to each item. 

The next item of special damage claimed is an 
amount of $2,000 by reason of the moving of a stor- 
age building from the premises after eviction. The 
appellee had purchased the building and placed the 
same upon the leased premises to provide storage 
for his equipment and shelter for the persons operat- 
ing the dump. After the eviction, the appellee en- 
tered into a contract for the purchase of a tract ad- 
jacent to the dump for the sum of $2,000, payable in 
custom work for the seller. The measure of dam- 
ages for the loss of storage facilities is the net rental 
value of the premises for such purposes. The cost of 
purchasing a new site upon which to place a storage 
building is completely immaterial. There being no 
evidence other than such cost and the expense of 
moving there, the item should have been withdrawn 
from the jury’s consideration and the motion for di- 
rected verdict sustained as to the item. 

Finally, the appellee claims special damage aris- 
ing from the purchase of a caterpillar tractor neces- 
sary in operating the landfill. The allegation and 
the evidence show the total purchase price paid in 
1973, the trade-in allowance for another tractor, the 
charges for interest and financing, and the balance 
due at the time of the eviction. Appellee testified to 
the frequent use of the tractor away from the dump 
for custom work for other persons. There is no evi- 
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dence of the value of the machine at any time or of 
any loss or depreciation in value caused by the evic- 
tion. The motion for directed verdict should have 
been sustained as to this item because there was no 
evidence whatever from which either the fact or the 
amount of damages could have been determined by 
the jury. 

The evidence as to the issue of wrongful eviction 
was properly submitted to the jury. The evidence 
as to such issue was in conflict. As noted previous- 
ly, the appellant does not assign any error as to this 
portion of the verdict. A lessee, after a wrongful 
eviction from the leasehold estate, is entitled at least 
to nominal damages, when the proof is insufficient 
to support a finding of either general or special dam- 
ages. Goetz Brewing Co. v. Robinson Outdoor Ad- 
vertising Co., supra. The trial court is directed to 
enter judgment in favor of the appellee for $10 and 
costs. 

The judgment is reversed and the cause is re- 
manded for further proceedings in accordance with 
the directions herein. 

REVERSED AND REMANDED WITH 
DIRECTIONS 
WHITE, J., concurs in result. 


First NaTIONAL BANK OF OMAHA, APPELLEE, V. RICHARD 
G. KizzIER AND YVONNE A. KIZZIER, ALSO KNOWN AS 
YVONNE KIZZIER, ET AL., APPELLANTS, 

275 N. W. 2d 600 


Filed February 20, 1979. No. 41816. 


1. Uniform Commercial Code: Consideration. No consideration is 
necessary for an instrument given as security for a debt already 
owed by the party giving it or by a third person. 

2. Foreclosure: Property: Sales. Where a secured party in a mort- 
gage foreclosure action seeks only to sell the real estate and to ap- 
ply the sale proceeds against the debt of the mortgagors, the action 
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is a proceeding against collateral pledged by the mortgagor and is 
not an action for a deficiency judgment. 

3. Uniform Commercial Code: Sales. Under the Uniform Commer- 
cial Code, the adequacy of the price and the reasonableness of the 
expense for which collateral is sold at private sale after default and 
repossession are relevant along with other issues in determining 
whether the sale was commercially reasonable. 

. The Uniform Commercial Code requires the credi- 

tor to proceed in a commercially reasonable manner to liquidate 

accounts receivable. 


Appeal from the District Court for Buffalo County: 
DEWAYNE Wo LF, Judge. Affirmed. 


Ross, Schroeder & Fritzler, for appellants. 


Donald J. Buresh of Swarr, May, Smith & Ander- 
sen, for appellee. 


Heard before KrivosHsa, C. J., BosLauGH and 
BRODKEY, JJ., and Ronin and Norton, District 
Judges. 


Ronin, District Judge. 

This is an action brought by the First National 
Bank of Omaha, plaintiff-appellee, to foreclose a 
mortgage given by Richard G. Kizzier and Yvonne 
A. Kizzier, defendants-appellants, on real estate in 
Kearney, Nebraska. In addition to the real estate 
mortgage, certain promissory notes from the Kiz- 
ziers to the plaintiff were also secured with personal 
property in the form of warehouse receipts on for- 
eign bicycles. After the Kizziers had defaulted in 
payment of the notes, plaintiff sold the bicycles at 
private sales and thereafter filed this foreclosure ac- 
tion. Kizziers filed an answer and counterclaim to 
plaintiff's amended petition. After trial, the District 
Court found generally for the plaintiff and against 
the defendants and dismissed their counterclaim. 
The Kizziers appeal. Other named defendants did 
not appeal. We affirm the judgment of the District 
Court. 

The factual background of this case is this: In 
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September 1972, one Barbara Werdehoff, with the 
backing of Richard G. Kizzier, applied to the plain- 
tiff for a loan to finance the importation of foreign 
bicycles through her corporation, Wheel Imports, 
Inc. Kizzier had a written agreement with Werde- 
hoff and her corporation that he would lend his 
credit to this venture in exchange for a commission 
of $4 for each bicycle imported. Kizzier lent his 
credit to the bank by signing promissory notes to 
plaintiff, which generally backed advances made by 
plaintiff on behalf of Wheel Imports, Inc. to bicycle 
importers for the purchase of the bicycles. As the 
notes came due, they were replaced by renewal 
notes in amounts disbursed by plaintiff plus any un- 
paid accrued interest. 

In April 1973, all of the notes were past due, and 
the plaintiff gave notice to Kizzier and Werdehoff 
that it would require additional collateral to renew 
the line of credit. Kizzier agreed to give a mortgage 
on real estate, the subject of this action. On April 
13, 1973, the evidence shows that plaintiff took two 
separate notes each for the amount of $153,054.38, 
the balance due on all the remaining unpaid notes. 
One note was designated a ‘‘collateral note,’’ and the 
other a ‘‘First Mortgage Note.’’ The collateral note 
was secured by ‘‘warehouse receipts on bicycles and 
real estate note and mortgage signed by Richard G. 
Kizzier and Yvonne A. Kizzier,’’ husband and wife. 
The collateral note was actually signed by Wheel 
Imports, Inc., Werdehoff, and Richard Kizzier and 
was later extended by an extension agreement by 
which it became due February 15, 1974. 

The second note taken by plaintiff was designated 
“First Mortgage Note’’ in the identical amount of 
$153,054.38, and secured the same indebtedness to 
plaintiff. This note was signed by both the Kizziers 
and was secured by the subject real estate mort- 
gage, which is the same mortgage securing the col- 
lateral note. This note was extended later to 
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become due on February 15, 1974. 

Later, on October 15, 1973, plaintiff took another 
note in the sum of $15,000, which was signed by both 
Kizziers, Werdehoff, and Wheel Imports, Inc., the 
collateral being the real estate mortgage signed by 
the Kizziers. The due date on this note was also 
February 15, 1974. The trial court held in its decree 
that this note had been paid by credits from the 
sales of the bicycles and terminated the mortgage 
lien securing this note. 

Late in 1973, Kizzier and Werdehoff negotiated a 
sale of about 1,200 bicycles with a Chicago firm. The 
bicycles were shipped to Chicago by rail, but the 
sale was not effected and the bicycles remained in 
the railroad car. On February 15, 1974, plaintiff 
took an unsecured note for $13,923.38 from Richard 
Kizzier, Werdehoff, and Wheel Imports, Inc., which 
sum represented expenses in connection with the bi- 
cycles and accrued interest on the notes. 

On February 25, 1974, plaintiff gave written notice 
by mail to the defendants Kizziers, Wheel Imports, 
Inc., and Werdehoff advising them that plaintiff in- 
_ tended to sell the bicycles held as collateral at some 
private sale after February 28, 1974. Plaintiff shipped 
the bicycles to Omaha from Chicago. After various 
conferences with Kizzier, plaintiff sold the bicycles 
at various private sales from a warehouse from July 
18, 1974, through December 1974, receiving the gross 
amount of $71,277. From this sum, plaintiff paid ex- 
penses for the bicycle storage and sales in the sum 
of $18,581.26, and then the principal and interest on 
the unsecured note of $13,923.98 of February 15, 1974, 
and the $15,000 note which became due on February 
15, 1974, with the remaining balance of the sales 
money being applied on the ‘‘mortgage note’’ of 
$153,054.38, leaving a balance of $151,312.88. On Ap- 
ril 15, 1975, plaintiff filed its petition to foreclose the 
mortgage securing the unpaid ‘‘mortgage note.’’ 

The defendants Kizziers, in their answer, plead a 
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lack or failure of consideration of their notes and 
mortgages, and that there was commercial unrea- 
sonableness on behalf of the plaintiff under the Ne- 
braska Uniform Commercial Code. The Kizziers 
also filed a counterclaim for a judicial release of 
their mortgage given plaintiff and for their loss for 
the reason plaintiff did not act in good faith. The 
trial court decided generally in favor of the plaintiff 
and against the defendants Kizziers on all issues. 

The first contention of the defendants was that the 
District Court erred in determining the notes and 
mortgages signed by the Hopes were supported by 
adequate consideration. 

Comment 2 of the Uniform Commercial Code, sec- 
tion 3-408, explains that: no consideration is neces- 
sary for an instrument given as security ‘‘for a debt 
already owed by the party giving it, or by a third 
person.”’ 

Our court has held that consideration is any bene- 
fit to the promisor or any detriment to the promisee. 
Leach v. Treber, 164 Neb. 419, 82 N. W. 2d 544 (1957). 

The Kizziers gave their personal note and mort-. 
gage on their real estate to secure the collateral note 
given by Wheel Imports, Inc., and cosigned by Kiz- 
zier in order to establish a necessary line of credit 
with the plaintiff bank for the purchase of foreign bi- 
cycles, in which transaction Kizzier had a financial 
investment. This benefit to Kizzier was considera- 
tion for the notes and mortgages sued on in their ac- 
tion. 

The District Court properly found in its decree that 
the ‘‘First Mortgage Note’’ sued on in this action 
was “evidence of the same indebtedness represented 
by a certain promissory note, (hereinafter referred 
to as ‘‘collateral note’’) to plaintiff * * *.”’ We find 
that all credits which the Kizziers were entitled to 
were applied on their ‘“‘First Mortgage Note,’ and 
the fact that two notes were executed on April 13, 
1973, in the principal amount of $153,054.38 for the 
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same indebtedness does not render the ‘‘First Mort- 
gage Note”’ invalid by reason of any failure of con- 
sideration. No action is pending on the ‘‘collateral 
note.’’ 

The second error assigned by the defendants is the 
finding of the District Court that the plaintiff had 
given adequate notice of the sale of the personal 
property collateral, which was the foreign bicycles. 
The Kizziers contend this foreclosure action is really 
a suit for a deficiency, that the plaintiff failed to give 
adequate notice of the private sales of the bicycles 
and that by reason thereof the foreclosure of the 
mortgage on their real estate is banned by reason of 
this court’s decisions in DeLay First Nat. Bank & 
Trust Co. v. Jacobson Appliance Co., 196 Neb. 398, 
243 N. W. 2d 745 (1976); and First Nat. Bank of Belle- 
vue v. Rose, 197 Neb. 392, 249 N. W. 2d 723 (1977). 
DeLay, supra, and Rose, supra, involved suits for 
deficiency judgment against a debtor. The District 
Court correctly found that the foreclosure action in 
this case was ‘‘not an action for a deficiency judg- 
ment against the debtors but a proceeding against 
collateral pledged by the mortgagor.” The only 
judgment sought by plaintiff in this case was that 
the mortgage debt be determined and that the real 
estate be sold and the sale proceeds applied to that 
debt. No personal judgment against the mortgagors 
is sought in this foreclosure action after resort to the 
collateral. Phillips v. Union Central Life Ins. Co., 88 
F. 2d 188 (8th Cir., 1937). DeLay and Rose, supra, 
held that failure to give proper notice of the sales of 
the collateral is a bar to the recovery of a deficiency 
judgment. See DeLay, p. 402, citing Gering v. 
Glover, 192 Neb. 575, 223 N. W. 2d 56 (1974), in which 
no notice was given to the debtor as to the sale of his 
collateral. Defendants Kizziers seek to extend these 
holdings not only as to a bar to the recovery of a de- 
ficiency judgment, but as to the bar of the recovery 
of any further collateral without any limitation. We 
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hold, under the facts in this case, that the plaintiff 
did proceed in a commercially reasonable manner 
to liquidate the collateral and that plaintiff was enti- 
tled to proceed with the liquidation sale of the mort- 
gage collateral. 

The Kizziers claim the notice given to them of the 
sale of the bicycles, the collateral, was not only a 
failure to comply with section 9-504 (3), U.C.C., but 
that it was insufficient to allow them the opportunity 
to protect their interests. The disposition of collat- 
eral securing a note is provided in section 9-504 (3), 
U.C.C., as follows: 

oe ke reasonable notification of the time and place 
of any public sale or reasonable notification of the 
time after which any private sale or other intended 
disposition is to be made shall be sent by the secured 
party to the debtor, * * *’’ (Emphasis supplied.) 

The plaintiff mailed its written notice to all the in- 
terested defendants on February 25, 1974, (exhibit 
23) that plaintiff intended to sell the bicycles on 
which it held warehouse receipts at some private 
sale after February 28, 1974, unless the notes which 
were delinquent were paid prior to that date. (Km- 
phasis supplied. ) 

Before and after the written notice of sale plaintiff 
mailed to defendants Kizziers, the plaintiff had sev- 
eral telephone conversations with Mr. Kizzier con- 
cerning the sale of the bicycles. Plaintiff had ne- 
gotiated with the Pamida chain through its head- 
quarters in Omaha for the sale of about 1,200 bi- 
cycles which had been shipped to Chicago. Plaintiff 
and Kizzier discussed this sale at Omaha. Kizzier 
stated that he thought a better price could be ob- 
tained and the plaintiff did not complete the sale. 
Although the notice said the bicycles would be sold 
at private sale after February 28, 1974, the record 
discloses that none of the bicycles were sold by 
plaintiff until July 1974. There were a number of 
conferences between the plaintiff and Mr. Kizzier 
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during this 4-month period. Kizzier made no offer to 
redeem the bicycles. Kizzier suggested the bicycles 
might be sold through Port-O-Bikes, but when this 
did not materialize, the plaintiff proceeded to sell 
the bicycles from the Omaha warehouse. Most of 
them were sold with the assistance of Jerry Ellis, 
who was a consultant to Port-O-Bikes and an ac- 
quaintance of Kizzier. The bicycles were sold in a 
series of sales from July through December of 1974. 

Our court, in Delay, supra, stated that: 

‘In the case of a private sale, the notice need only 
state the time after which the collateral is to be sold. 
In the case of a public sale, however, it must state 
the time and place at which the sale will occur.’’ 

In DeLay, swpra, our court further stated that the 
underlying purpose of the written notice require- 
ment was for the protection of the debtor as follows: 

“Our first consideration in construing section 9-504 
is to consider the reason for the notice provision. 
Obviously, it is intended for the benefit and protec- 
tion of the debtor. If he is given notice, he will have 
at least an opportunity to protect his interests by re- 
demption, finding prospective purchasers for the 
property, or otherwise.” 

The Uniform Commercial Code does not provide 
for any specific number of days that the written no- 
tice must have been served on the debtor by the 
creditor prior to either public or private sale of col- 
lateral personal property. The code mandates that 
the debtor be given a reasonably sufficient time to 
protect his interest in the collateral. The inter- 
pretation given by our court in Rose, supra, is that 
ordinarily a minimum of 3 business days is required. 
The written notice in this case was mailed to Kizzier 
on February 25, 1974, stating his collateral would be 
sold at private sale after February 28, 1974, and it is 
legally sufficient in this case because no sale was 
held for 5 months as a result of the numerous confer- 
ences of the parties. Kizzier was notified in writing 
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that the bank was going to sell the collateral and 
every opportunity was given him to redeem or to 
find prospective purchasers. The purpose of the 
written notice was to give him a reasonably suffi- 
cient time to protect his interest in the collateral. 
This was fully complied with by plaintiff. The bi- 
cycles were sold in various size lots at different 
times over a period of nearly 5 months. We hold, 
under the facts in this case, that the plaintiff sus- 
tained its burden of proof to prove compliance with 
the Uniform Commercial Code requirements of no- 
tice and reasonableness of notice. Rose, supra. 

The Kizziers further contend there was commer- 
cial unreasonableness in the sale price and expenses 
in the disposition of the bicycle collateral by the 
plaintiff. The record discloses there was a total of 
2,448 bicycles purchased by Wheel Imports, Inc. on 
plaintiff's credit. The plaintiff released 522 bicycles 
to Wheel Imports, Inc. and purchasers from where 
they were stored in a New Jersey warehouse. Some 
of these bicycles were used for demonstration or 
other sale purposes. The plaintiff received about 
$13,000 for them, which sum has been credited on the 
defendants’ mortgage notes. Thirty-eight bicycles 
were unaccounted for by the warehouse and were 
not released by plaintiff. These transactions oc- 
curred prior to any default on the mortgage notes 
and prior to the time plaintiff repossessed the bi- 
cycles. 

Plaintiff repossessed the bicycles on February 25, 
1974, by reason of its written notice to all defendants 
of its intention to sell the collateral, and it had the 
bicycles moved by rail to a railroad siding in Chi- 
cago. Sixty-five bicycles were stolen there. The 
District Court properly disallowed plaintiff’s conten- 
tion that this loss should be charged to the defend- 
ants, and credited the Kizziers in the sum of $2,600, 
the value of the 65 bicycles, against their mortgage 
debt for the reason that the theft occurred subse- 
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quent to the time that plaintiff had repossessed 
them. Credit was also given Kizziers in the sum of 
$1,200 for 40 bicycles still in plaintiff’s possession at 
the time of trial. 

The total proceeds of the series of bicycle sales at 
the Omaha warehouse was $71,277 with expenses of 
$18,581.26. Most of the expenses included the de- 
murrage expense incurred at Chicago and shipping 
and storage expenses. The District Court rejected 
the defendants’ contention that plaintiff should have 
sold bicycles on credit terms to secure a higher 
price which would have also reduced the sale ex- 
pense. The District Court approved generally the 
prices obtained and the expenses incurred in the 
sales of the bicycle collateral. The District Court 
correctly held that the plaintiff wrongfully applied 
collateral sale proceeds in payment of the unsecured 
note of the defendants dated February 15, 1974, in 
the principal sum of $13,923.38, and ordered that the 
principal and interest thereof be applied instead on 
the Kizzier ‘‘First Mortgage Note.’’ The payment of 
the $15,000 note of the defendants dated February 15, 
1974, from the proceeds of the collateral sales, was 
approved by the District Court for the reason that it 
was also secured by the mortgage on the Kizzier 
tract and the mortgage lien of this note was ordered 
released by reason of payment. 

The District Court computed the balance of the 
mortgage debt of the ‘‘First Mortgage Note’”’ of Kiz- 
ziers to the plaintiff to be $127,425.58 as of March 26, 
1975, as itemized on page 19 of plaintiff’s brief, and 
ordered said balance to receive interest from that 
date at 9 percent per annum, and that the counter- 
claim of the Kizziers be dismissed. 

The record fully supports the findings of the Dis- 
trict Court that the notes and mortgages were given 
by the Kizziers to the plaintiff for valuable consid- 
eration; that after defendants defaulted in payment 
of their notes, the plaintiff gave written notice by 
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letter, dated February 25, 1974, to all defendants of 
its intention to sell the bicycles at private sale after 
February 28, 1974, and that the written notice com- 
plied with the Uniform Commercial Code under the 
facts of this case; that the plaintiff disposed of the 
bicycle collateral in a commercially reasonable 
manner as adjusted and determined by the District 
Court; that the amount of the mortgage debt of the 
defendants to the plaintiff was correctly computed; 
that by reason of the aforesaid findings the counter- 
claim of the defendants was dismissed; and that the 
decree of foreclosure entered by the District Court 
is, in all respects, approved. 
The judgment of the District Court is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JAMES 8. HEGwoon, 
APPELLANT. 
275 N. W. 2d 605 


Filed February 20, 1979. No. 42028. 


1. Criminal Law: Evidence: Instructions. Where a criminal de- 
fendant requests a jury instruction on a lesser-included offense and 
presents evidence which, if believed, would provide a rational basis 
for acquitting the defendant of the offense charged and convicting 
him of the lesser offense, the requested instruction must be given. 

2. Criminal Law: Instructions: Appeal and Error: Statutes. Where 
the record clearly shows an oral request for a jury instruction, and 
full understanding of the requested instruction by the trial court, 
review of the court’s ruling on the instruction will not be precluded 
by failure to reduce the request to writing. § 25-1111, R. R. S. 1943. 


Appeal from the District Court for Douglas Coun- 
ty: James M. Murpnuy, Judge. Reversed and re- 
manded for new trial. 


Thomas M. Kenney, Douglas County Public De- 
fender, Stanley A. Krieger, and Daniel K. Powers, 
for appellant. 
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Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before KrivosHa, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


WHITE, J. 

This is an appeal from a conviction for the offense 
of robbery. The defendant was sentenced to a term 
of from 6 to 10 years in the Nebraska Penal and Cor- 
rectional Complex. The defendant appeals. 

The defendant alleges the trial court committed 
reversible error in failing to instruct the jury on the 
lesser-included offense of larceny from the person 
and/or petit larceny. We reverse and remand for a 
new trial. 

The State’s version of the case is that on Novem- 
ber 2, 1977, defendant and another individual came 
to the victim’s home. The defendant, who is a 
neighbor of the victim, allegedly wished to repay 
him $2 that the victim had lent the defendant earlier. 
When the victim opened his door, the defendant 
grabbed him around the neck and forced him back 
into the house, throwing him on the floor. The de- 
fendant and the other individual made him lay 
against a wall and proceeded to remove some items 
and money from his home. The victim identified 
the defendant and heard his voice during the rob- 
bery. 

The defendant’s version, given in his testimony, 
was that he indeed went to the home with his friend 
to pay back the $2. When the victim opened the 
door, the defendant was suddenly pushed into the 
house and blindfolded, presumably by his friend. He 
stated that somehow he became aware of the pres- 
ence of a third individual he was able to identify only 
by the name of John. The defendant denied he went 
to the home with the intention of robbing the victim 
or that he was aware of any intention on behalf of his 
friend and the third party John to rob the victim. He 
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stated that after he had ascertained that the friend 
and John had left the victim’s home, he removed the 
blindfold, observed the victim on the floor, and saw 
a shotgun in the corner belonging to the victim and 
left the home with the shotgun. He was seen by a 
neighbor and apprehended by the police. 

The following proceedings took place at trial in 
chambers. “THE COURT: Just let the record 
show that we’re having a conference on the proposed 
instructions, and the State has no objections or any 
requests or any additions or any deletions. And I 
think Mr. Powers (defense counsel) has several re- 
quests in regard to the instructions. 

“MR. POWERS: Yes, I would request that an in- 
struction be given on 28-505, that is, larceny from a 
person and/or, in the alternative, an instruction be 
given on petit larceny. 

“THE COURT: The court’s going to deny both re- 
quests, and I want the record to show what my rea- 
soning is. The evidence is clear from this case that 
a robbery took place, and that’s taking all the testi- 
mony both from the State and the defendant him- 
self; that the money or property was taken from the 
victim; and that force was used in the taking of the 
property. 

“The request comes on the basis of the defend- 
ant’s testimony that he was not a part of that act; 
and then, after the crime had been completed, that 
he was in a separate room, that he was blindfolded 
and had no part in that crime; that he, as an after- 
thought after that transaction was completed, took a 
shotgun. There was no evidence in the record as to 
the value of the shotgun, since the charge by the 
State was that of robbery and not larceny from a | 
person or petit larceny or grand larceny; that if 
these facts were known to the State — and there’s 
nothing in the record to show that these facts were 
ever known — perhaps a separate crime of larceny 
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from the person or grand larceny or petit larceny 
could have been filed. 

‘It’s the Court’s position that the defendant is ei- 
ther guilty or not guilty of the charge of robbery; 
and that his admission of taking the shotgun consti- 
tutes a separate crime, which is not a lesser-in- 
cluded crime; and the giving of extra instructions 
would only tend to confuse the jury as to his guilt or 
innocence of the robbery. Anything further?”’ 

The State concedes that our recent case of State v. 
Tamburano, 201 Neb. 703, 271 N. W. 2d 472, controls 
here. We said in that case, quoting the Minnesota 
Supreme Court: ‘‘ ‘The test which must be applied 
in determining whether or not to submit a lesser-in- 
cluded offense is whether there is evidence which 
produces a rational basis for a verdict acquitting de- 
fendant of the offense charged and convicting him of 
the lesser offense.’ ’’ Under that test, refusal of the 
instruction requested here was clearly erroneous. 

The State seeks to sustain this conviction on the 
basis of section 25-1111, R. R. S. 1943, which states: 
‘(*# * * and either party may request instructions to 
the jury on points of law, which shall be given or re- 
fused by the court. All instructions asked shall be in 
writing.’’ The State cites State v. Bell, 194 Neb. 554, 
233 N. W. 2d 920, for the proposition that the refusal 
to give a requested instruction shall never constitute 
grounds for reversal unless the request had been 
submitted to the trial court in writing. The case 
does not so hold. In that case there was no request 
for an instruction at all. 

The State further cites State v. Maxwell, 193 Neb. 
807, 229 N. W. 2d 195, for the same proposition. The 
charge in that case was burglary. The defendant 
complained in this court of the failure of the trial 
court to give an instruction, requested orally, on the 
crime of receiving stolen property. This court af- 
firmed for the reason that ‘‘Neither the information 
nor the evidence sustained such an instruction.’’ 
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There was no identification of the property taken in 
the burglary and the defendant denied he had re- 
ceived any stolen property. Unlike the case at bar, 
there was thus no factual basis on which the charge 
could have been submitted. Language in the opin- 
ion which might be understood to require that re- 
quests for instructions should, in every case, be sub- 
mitted in writing was clearly dicta. 

This court, in a rule adopted at the time of the 
publication of Nebraska Pattern Jury Instructions, 
urged the trial judges of this state to hold instruction 
conferences at which requests for instructions are 
made to the court. The trial court in this case knew 
exactly what defense counsel was requesting and de- 
nied the request on the trial court’s understanding of 
the law. To have required, in addition to this pres- 
entation directly to the trial court, that the refused 
instruction be reduced to writing would be a mean- 
ingless triumph of form over substance. We do not 
so hold. The defendant made a proper request to 
the court for a lesser-included offense instruction. 
The instruction was warranted. The trial court re- 
fused to do so. This was error and requires re- 
versal. 

REVERSED AND REMANDED FOR 
NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V. TOM Ray HopPEs, 
APPELLANT. 
275 N. W. 2d 608 


Filed February 20, 1979. No. 42065. 


1. Criminal Law: Pleas: Appeal and Error. Where a plea of guilty 
is made pursuant to a plea bargain and the sentence is in complete 
conformity with the plea agreement, it is not reversible error for 
the attorney to fail to advise the defendant of appeal possibilities. 

2. Criminal Law: Sentences: Post Conviction. Matters relating to 
sentences imposed within statutory limits do not form a basis for 
post conviction relief. 
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3. Criminal Law: Attorney and Client. Where defendant’s trial 
counsel performs at least as well as a lawyer with ordinary train- 
ing and skill in the criminal law and conscientiously protects his 
client’s interest, he has met the criteria of effective trial counsel. 


Appeal from the District Court for Lancaster 
County: HERBERT A. Ronin, Judge. Affirmed. 


Paul E. Watts, Gerald E. Moran, Robert C. Sigler, 
and Julianne M. Dunn, for appellant. 


Paul L. Douglas, Attorney General, and Robert F. 
Bartle, for appellee. 


Heard before KrivosHa, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


SPENCER, J. 

This is an appeal from a denial of post conviction 
relief. Defendant assigns as error: (1) The fail- 
ure to find a denial of effective assistance of coun- 
sel; and (2) a finding that his plea of guilty to sec- 
ond-degree murder was not obtained in violation of 
his constitutional rights. We affirm. 

Defendant was being held in the county jail on 
felony charges for possession of and intent to manu- 
facture marijuana. At the same time he was under 
investigation by the police concerning the recent dis- 
appearance of his wife. Defendant’s mother re- 
tained Paul Galter, a Lincoln attorney, to represent 
her son. She told Galter her son was in custody on 
other felonies but was also suspected of something in 
connection with the disappearance of his wife. Gal- 
ter, who was leaving for Colorado, assigned Arthur 
Langvarat, one of his associates, to handle the mat- 
ter until his return. 

Langvardt interviewed Hoppes at the county jail. 
He learned the Lincoln police had been extensively 
questioning Hoppes in respect to his wife’s disap- 
pearance. Hoppes had been visiting with the au- 
thorities and seemed to be under considerable 
stress. Langvardt advised defendant not to talk any 
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further with anyone about any alleged crimes. Up- 
on discussion with the county attorney’s office about 
obtaining Hoppes’ release, Langvardt learned the 
authorities considered him the primary suspect in 
his wife’s disappearance. The police had discovered 
items at the place of his wife’s employment indi- 
cating a quarrel and a struggle. The defendant had 
facial abrasions. He had also made some incon- 
sistent statements to the police. This heightened 
their suspicions. Langvardt arranged for bond, and 
defendant was released from custody on January 5, 
1976. 

That same day defendant met with Langvardat at 
his office. He told Langvardt he was responsible for 
the death of his wife, and that he wanted to turn him- 
self in. He also told him where the victim’s body 
could be found. Langvardt told Hoppes he did not 
want to tell him what to do at that time. Langvardt 
then consulted with Hal Bauer, one of his senior as- 
sociates, and the two of them made a telephone call 
to Galter in Colorado to discuss what to do next. 
Galter ‘‘didn’t think it was a bad idea’’ to turn 
Hoppes in to the authorities “if that’s what Tom 
wanted to do.” 

Langvardt advised defendant not to talk to anyone 
other than counsel about the matter until his attor- 
neys could consult with one another and further in- 
vestigate the possible legal strategy. Langvardt 
also personally investigated the area of the lake 
where his client had stated the body could be found. 
He noted the area was a shallow inlet frequented by 
ice fisherman. It appeared to him the discovery of 
Mrs. Hoppes’ body was probably imminent. 

The attorneys then weighed the advantages and 
disadvantages of the defendant coming forward and 
disclosing to the authorities the location of his wife’s 
body and the implied admission of his responsibility 
for her death. In this respect they were convinced 
from defendant’s story to them that his wife’s death 


tee. 


386 NEBRASKA REPORTS [Vou. 202 


State v. Hoppes 


had been accidental. They believed it might be bet- 
ter strategy to give the police the location of the 
body rather than to let them make that discovery on 
their own. 

Bauer and Langvardt accompanied defendant to 
the courthouse where on the record Bauer stated 
they were there for the purpose of turning Hoppes in 
on an alleged crime. Bauer stated that Hoppes had 
admitted to them he was responsible for the death of 
his wife, and knew where the body was. Bauer fur- 
ther stated for the record that from what Hoppes in- 
dicated to them her death was accidental. He had 
not intended to cause the death. There had been an 
attack upon him to some degree. After the injury to 
Mrs. Hoppes he panicked, took her body to a lake 
near Lincoln, and the body was there at that time. 

Bauer testified at the post conviction hearing. He 
related what the defendant had told them as to how 
his wife met her death, how he had weighted the 
body down with tire chains from his automobile and 
with a wheel or other heavy object from the car, and 
had pushed the body through the ice where someone 
had been ice fishing. 

The evidence indicated Hoppes had been adamant 
in wanting to turn himself in. Bauer testified Lang- 
vardt brought defendant into his office because de- 
fendant wanted to turn himself in and Langvardt 
wanted some help in the matter. Defendant indi- 
cated he had been driving around, even out of the 
state, and was in a state of mental turmoil not know- 
ing what to do. Bauer testified the lawyers con- 
cluded their responsibility was first, to advise 
Hoppes of his rights, and second, to handle the 
method in which he turned himself in, if he did that. 
They did not ask him to turn himself in. They did 
not attempt to either dissuade him or to persuade 
him. They advised him if the body was never found 
he might never be caught. Bauer suggested it 
weighed heavily on his mind that defendant had 
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weighted the body with objects from his automobile 
and if the body was found it would be possible to con- 
nect defendant with the body. Bauer also consid- 
ered that the lake was not deep and there was a 
strong possibility the body would be found. 

The thrust of defendant’s assignment of ineffective 
assistance of counsel is his contention now that the 
attorneys should not have cooperated with him in 
turning himself in. He argues it was their respon- 
sibility to suggest to him the body might never be 
found and if so, he would never be charged with the 
murder. Bauer was asked this specific question: 
“Did you ever advise the defendant that if the body 
— that he should keep his mouth shut, not say any- 
thing: and that if the body’s never found, he could 
walk away from the crime?’’ He answered: ‘Yes. 
We discussed that. It’s interesting what you’re ask- 
ing. We wondered about out [sic] duty to the Court 
at that time knowing that the Police were looking for 
a body, and I can say our duty to the Court was not 
considered in any way at all, that our decision was 
made strictly on the basis of what was best for him, 
and it was a matter of weighing the odds. On the 
one side of his leaving the body there, hoping that it 
would never be found, the odds there versus the 
benefits of turning himself in, and it was the decision 
that we decided he was better to turn himself in than 
to gamble that the body would never be found.’’ 

The evidence clearly indicated defendant wanted 
to surrender to the police, acknowledge responsi- 
bility, and put an end to his ordeal. It is evident 
from the record defendant’s attorneys, as a matter 
of strategy, decided it- was best for them to go along 
with the defendant’s idea of turning himself in. By 
doing so, they were lending credence to a possible 
defense of accidental death. It would also be pos- 
sible to explain the disposal of the body because de- 
fendant panicked when he discovered his wife had 
been accidentally killed. 
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Hoppes also argues he was denied his constitution- 
al right to effective assistance of counsel because his 
attorneys failed to conduct an in-depth investigation 
of his case and failed to disclose the fact to him that 
the State had endorsed the name of Hal Bauer, one 
of his attorneys, on the information as a possible 
State’s witness. There is no merit to this contention. 
The evidence clearly reflects that the defense strat- 
egy was focused not upon a possible trial but upon 
negotiation for a lesser charge. 

From the record it appears the defendant was 
adamant in wanting to disclose his crime to the au- 
thorities. He instructed his lawyers to seek the least 
possible charge rather than investigate the evidence 
to prepare for trial. In this context the defendant 
could not possibly have feared the testimony of 
Bauer, one of his attorneys, even if any of it could 
have been admitted, since no trial was contem- 
plated. Under such circumstances, there is no duty 
on the part of defense counsel to perceive an un- 
spoken concern of the defendant about a potential 
witness and to advise him in connection therewith. 

Of more moment in attempting to get a reduced 
charge was the fact defendant’s lawyers were in 
possession of information that while Hoppes still had 
the body of his wife in his car he spent the night in 
bed with a girl friend. Galter was convinced this 
information was available to the prosecution. It 
would be very damaging evidence and would make 
it difficult to get the charge reduced. This fact 
weighed heavy in Galter’s final conclusion to advise 
defendant to accept a plea bargain to second-degree 
murder, when the county attorney would not settle 
for manslaughter. 

Hoppes’ next assertion is that he was under the in- 
fluence of drugs at the time of his guilty plea to the 
extent that he did not fully comprehend what he was 
doing and consequently his plea was not knowingly, 
intentionally, and voluntarily made. Before Judge 
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Fahrnbruch accepted defendant’s plea, he asked 
Hoppes if he was under the influence of any alcohol, 
drugs, narcotics, or other pills. Defendant replied 
that he was not. The testimony of defendant on this 
issue therefore is severely impeached by his own 
earlier contradictory statement. 

An examination of the entire record of the plea 
hearing discloses that all of Hoppes’ answers were 
responsive and coherent without any apparent con- 
fusion. This is particularly true of the answers he 
gave to the court in describing the argument and 
subsequent assault on his wife. 

The testimony of the witnesses who stood on either 
side of the defendant at his arraignment and plea, 
who had a particular interest in observing him, was 
that the defendant displayed no psychological or 
physiological symptoms of being under the influence 
of drugs. In addition to the prosecuting attorney 
and the defendant’s counsel, the court reporter noted 
no faltering or hesitant responses by the defendant 
during the hearing which he recorded. The jailer 
having custody of the defendant testified he did not 
observe any drug-induced symptoms of the defend- 
ant immediately prior to or after the court hearing. 

We also note the defendant included the legally- 
prescribed drugs, Tedral and phenobarbital, among 
those he stated he had consumed prior to his plea. It 
is significant that his medical record in jail discloses 
that Tedral was not provided him until 22 days after 
his plea, and that phenobarbital does not appear 
until 3 days after his plea. 

The witnesses for the defendant on the drug issue 
were prisoners in the same jail, all of whom had 
felony records. The trial court weighed and deter- 
mined the credibility of the witnesses. From the ex- 
amination of the record as to the nature of the re- 
sponses of the defendant, the crucial variance in the 
defendant’s testimony as to whether he was under 
the influence of drugs at the time of his plea, as well 
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as the indefiniteness of the record as to the kind, 
quantity, and effect of drugs claimed by the defend- 
ant to have been taken previous to his plea, it is evi- 
dent to us the defendant did not sustain the required 
burden of proof on this issue. 

Defendant further alleges that counsel were inef- 
fective in that they did not advise him of his right of 
appeal. Previous to the sentencing, Galter had dis- 
cussed appeal possibilities. There was no discussion 
about appeal after the sentencing. As the trial court 
noted, however, the defendant was in no way preju- 
diced by the lack of this specific advice since the 
sentence was in complete conformity with the plea 
agreement imposed, which was the one Galter ad- 
vised defendant would be imposed. Also, the sen- 
tence imposed was within the statutory limits pro- 
vided for the crime of second-degree murder. 

Previous to the sentencing Galter had done exten- 
sive research into the actual time Hoppes would 
serve in prison prior to becoming eligible for parole. 
He proved to the authorities and those who ques- 
tioned his result that they were wrong and that his 
interpretation was eventually accepted as the cor- 
rect one. This demonstrates the thoroughness and 
effectiveness of defendant’s counsel in respect to the 
sentencing issue. 

We have no hesitancy in saying that on the facts in 
this case the failure of Galter to discuss with the de- 
fendant a possible appeal after sentencing does not 
indicate ineffectiveness of counsel. Where a plea of 
guilty is made pursuant to a plea bargain and the 
sentence is in complete conformity with the plea 
agreement, it is not reversible error for the attorney 
to fail to advise the defendant’ of appeal possibilities. 

While matters relating to sentences imposed with- 
in statutory limits do not form a basis for post con- 
viction relief, see State v. DeLoa, 194 Neb. 270, 231 
N. W. 2d 357 (1975), there is no basis apparent in the 
record on which this sentence would have been dis- 
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turbed on appeal. Further, the evidence on the vol- 
untariness of the plea, the only other possible issue 
on appeal, has been determined herein. We are con- 
vinced the plea was knowingly, intentionally, and 
voluntarily made. 

We are in full agreement with the trial court. The 
defendant wholly failed to prove ineffectiveness of 
counsel. We held in State v. Haynes, 192 Neb. 445, 
222 N. W. 2d 358 (1974): ‘‘Where defendant’s trial 
counsel performs at least as well as a lawyer with 
ordinary training and skill in the criminal law and 
conscientiously protects his client’s interest, he has 
met the criteria of effective trial counsel.’’ We have 
no hesitancy in finding that defendant’s counsel ade- 
quately met this test. There was no basis in the rec- 
ord before us on which the trial court could have 
found the defendant was materially prejudiced in 
the way his case was handled by his counsel. 

' The judgment of the trial court is correct and is 
affirmed. 
AFFIRMED. 


SHELDON STATION EMPLOYEES ASSOCIATION, APPELLEE, 
v. NEBRASKA PUBLIC POWER DISTRICT, APPELLANT. 
275 N. W. 2d 816 


Filed February 27, 1979. No. 41801. 


1. Court of Industrial Relations: Labor and Labor Relations: Em.- 
ployer and Employee. In attempting to determine the appropriate 
unit for exclusive bargaining purposes under the provisions of the 
Nebraska Court of Industrial Relations Act, the mutuality of inter- 
est in wages, hours and working conditions, duties and skills of 
employees, extent of union organization among employees, the 
desires of employees, a policy against fragmentation of units, the 
established policies of the employees, and the statutory mandate to 
insure proper functioning and operation of governmental service, 
are to be considered. ‘Those factors, however, are not the only 
factors to be considered, nor must each such factor be given equal 
weight. The factors appropriate to a bargaining unit consideration 
and the weight to be given each such factor must vary from 


392 NEBRASKA REPORTS [VoL. 202 


Sheldon Station Employees Assn. v. Nebraska P. P. Dist. 


case to case depending upon its particular applicability in each 
case. 

2. Statutes: Evidence: Labor and Labor Relations: Public Officers 
and Employees. Before the statutory restrictions prescribed by 
section 48-838 (2), R. S. Supp., 1976, against undue fragmentation in 
the public employment area can be overcome, there must be strong 
evidence justifying the need and propriety of such additional divi- 
sion. 

3. Labor and Labor Relations: Public Officers and Employees. The 
mere fact that a public employer voluntarily creates employee 
committees, for the purpose of meeting and conferring about mat- 
ters of mutual interest between the public employer and the public 
employee, does not establish that the public employer has recog- 
nized such units as the exclusive collective bargaining agent. 


Appeal from the Court of Industrial Relations. Re- 
versed and remanded with directions. 


Barlow, Johnson, DeMars & Flodman, for appel- 
lant. 


Baylor, Evnen, Baylor, Curtiss & Grimit, for ap- 
pellee. 


Heard before Krivosua, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, and Wuitsz, JJ., and SPENCER, Re- 
tired Justice. 


Krivosua, C. J. 

Various employees of the Nebraska Public Power 
District (District) employed at the District’s Sheldon 
Station, Hallam, Nebraska, petitioned the Nebraska 
Court of Industrial Relations (CIR) to declare all 
persons, except supervisors, employed by the Dis- 
trict at the Sheldon Station, Hallam, Nebraska, and 
compensated at an hourly wage, as the appropriate 
unit for purposes of exclusive representation and 
bargaining with the District pursuant to the provi- 
sions of sections 48-801 to 48-838, R. R. S. 1943, as 
amended. 

The District answered denying the proposed group 
was the appropriate unit. After trial the CIR en- 
tered its order finding in favor of the appellee and 
authorizing the creation of an exclusive bargaining 
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unit consisting of all hourly wage nonmanagement 
personnel employed by the District at the Sheldon 
Station, Hallam, Nebraska. 

As required by law, we have examined this matter 
on appeal to determine whether the order of the CIR 
is supported by substantial evidence. House Officers 
Assn. v. University of Nebraska Medical Center, 198 
Neb. 697, 255 N. W. 2d 258. Upon review of the rec- 
ord, we find that the decision of the CIR is not sup- 
ported by substantial evidence and accordingly must 
be reversed. 

The District is a governmental subdivision created 
pursuant to the provisions of section 70-601, R. R. S. 
1943, for the purpose of supplying electricity in Ne- 
braska, both at wholesale and at retail. The District 
is a vertically integrated public power system hav- 
ing generating, transmission, and distribution facili- 
ties. Its general offices are located in Columbus, 
Nebraska, although the District operates generating 
facilities at some eight locations throughout the 
state. The specific facility in question is located at 
Hallam, Nebraska, and is identified by the District 
as the ‘‘Sheldon Station.’”’ 

All matters of general administration are handled 
at the general office including personnel, finances, 
and labor relations. Although there is evidence indi- 
cating individual stations were authorized to initiate 
employment applications and interview prospective 
employees, the final decision concerning hiring was 
made by the personnel office in Columbus. While it 
is true that the recommendation of the local unit is 
given great weight and rarely ignored, the responsi- 
bility for making the final decision nevertheless is in 
the general office at Columbus, Nebraska. 

All adjustments of employee benefits, salaries, or 
job descriptions are made on a statewide basis. Such 
items are set out in an employee manual prepared 
by the general office for use by all employees of the 
District, regardless of their specific location. In ad- 
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dition, the evidence discloses that executive orders 
are issued by the central office from time to time, 
establishing new personnel policies applicable to all 
employees regardless of their place of employment. 

While the record does not disclose the total num- 
ber of persons employed by the District, the record 
does disclose that there were, at the time this matter 
was before the CIR, at least 328 employees at eight 
specific generating locations. Employees ranged in 
number from as many as 101 at the ‘‘Cooper Nuclear 
Station’’ to as few as 6 at the ‘‘Spencer Hydro Sta- 
tion,’’ with 77 being employed by the District at the 
“‘Sheldon Station.”’ 

The record further discloses that the District insti- 
tuted what it called ‘‘employee committees”’ to al- 
low an interchange of information at the various 
power plants themselves. Certain of the smaller 
power plants were assigned to regional employee 
committees. It appears that the purpose of the 
meetings was to permit management to ‘‘meet and 
confer’’ with the employees of the District to discuss 
matters of mutual interest. None of the meetings 
have been for the purpose of negotiating wages or 
other terms and conditions of employment. The 
record indicates the topics discussed at these meet- 
ings did, to some extent, pertain to the District’s pol- 
icy with regard to both wages and terms and condi- 
tions of employment. In each instance, however, 
the meetings were for the purpose of exchanging 
ideas and not for the purpose of negotiations. Asa 
matter of fact, the record discloses that on July 25, 
1977, representatives of the District came to a meet- 
ing of the Sheldon Station employees committee, be- 
lieving the purpose of the meeting to be similar to 
those that had been held in the past, namely, to meet 
and to confer concerning various matters involving 
the operation of the station and the employees. When. 
the management representatives arrived, they were 
advised by the employees committee and an attor- 
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ney retained by the committee, that the purpose of 
the meeting was to recognize the employees com- 
mittee as the exclusive bargaining agent for negoti- 
ating purposes. Representatives of the District re- 
fused to remain at the meeting and thereafter left. 

There is no evidence in the record to indicate the 
District at any time created or recognized any em- 
ployees committee as an exclusive bargaining 
agent, nor ever met with them for the purpose of 
‘negotiating’’ terms and conditions of employment. 
The units were simply in-house committees created 
by a public employer for the purpose of exchanging 
ideas and discussing with the employees any prob- 
lems which they were experiencing. It would ap- 
pear that because of the geographic locations of the 
various stations, it was more convenient for the em- 
ployees to have several representatives of the cen- 
tral office travel about the state and meet with var- 
ious employee committees, rather than have all the 
employees congregate for a meeting at a central lo- 
cation. Nevertheless, employee grievances were re- 
quired to be taken back to the central management 
of the District and discussed. If an adjustment was 
to be made, it had to be approved by the board of 
directors of the District and then applied to all em- 
ployees in the District and not just to a particular 
station. 

In its order dated November 1, 1977, the CIR de- 
clared ‘‘it is settled law that in tailoring the appro- 
priate unit, we consider the mutuality of interest in 
wages, hours and working conditions (community of 
interest), duties and skills of employees, extent of 
union organization among employees, desires of the 
employees, a policy against fragmentation of units, 
the established policies of the employer, and the 
statutory mandate to assure proper functioning and 
operation of governmental service.”’ 

While it is true these factors are to be considered, 
it is likewise true that they are not the only factors to 
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be considered, nor must each such factor be given 
equal weight. The factors appropriate to a bargaining 
unit consideration and the weight to be given each 
such factor must vary from case to case depending 
upon its particular applicability in each case. City of 
Grand Island v. American Federation of 8S. C. & M. 
Employees, 186 Neb. 711, 185 N. W. 2d 860; American 
Assn. of University Professors v. Board of Regents, 
198 Neb. 248, 253 N. W. 2d 1. 

Likewise, in reviewing factors such as ‘‘established 
policies of the employer,’’ ‘‘fragmentation,’’ and 
‘degree of unionization-desires of employees,’’ we 
must keep in mind the clear dictates of the statutes. 
These factors must be examined in light of the statu- 
tory presumption contained in section 48-838 (2), R. 
S. Supp., 1976, which provides as follows: ‘‘ * * * It 
shall be presumed, in the case of governmental sub- 
divisions such as municipalities, counties, power dis- 
tricts, or utilities districts with no previous history of 
collective bargaining, that units of employees of less 
than departmental size shall not be appropriate.’’ 

In interpreting that section, we have previously 
said: ‘‘ ‘It is clear that in enacting subsection (2) of 
section 48-838, the Legislature properly sought to 
avoid undue fragmentation of the bargaining units. 
* * * Tt (undue fragmentation) fosters proliferation 
of personnel necessary to bargain and administer 
contracts on both sides of the bargaining table. It 
destroys the ability of public institutions * * * to de- 
velop, administer, and maintain any semblance of 
uniformity or coordination in their employment poli- 
cies and practices.’ ’’ House Officers Assn. v. Uni- 
versity of Nebraska Medical Center, 198 Neb. 697, 
255 N. W. 2d 258. Clearly, it is the intent of the Leg- 
islature that fragmentation of bargaining units 
within the public sector is to be avoided. A reading 
of the CIR’s findings, with regard to these various 
factors noted by the CIR and applied to the particu- 
lar case, lead to the conclusion that the order creat- 
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ing an exclusive bargaining unit at the Sheldon Sta- 
tion cannot be sustained. 

In its order, the CIR made specific findings with 
regard to the various relevant factors to be consid- 
ered. We now examine each of those findings. 

The CIR found that with regard to centralization 
of management and labor policy, ‘‘Personnel actions 
are generally initiated at the local level, but are for- 
warded to Columbus for final approval by manage- 
ment and the Board of Directors.’’ This would indi- 
cate that there is in fact centralization of manage- 
ment. The mere fact that a multilocation employer 
permits employment applications or initial inter- 
views to be made at each site, subject to central of- 
fice approval, does not in itself establish that each 
location has employment autonomy. In light of the 
fact that the CIR found the central office retained 
final approval for hiring, no matter how perfunc- 
tory, and that all personnel policies emanated from 
the central office, which policies applied equally to 
all employees regardless of location, we must find 
this factor in the District’s favor. 

With regard to the extent of interchange of em- 
ployees, the CIR found ‘‘* * * while precise duties at 
each plant for a given job description may vary, that 
the duties are sufficiently similar, that an employee 
in a given description could function satisfactorily in 
the same job description at another plant with a 
minimum of training.’’ The evidence indicated that 
26.9 percent of transfers, including promotions, are 
from plant to plant. It would appear from the evi- 
dence, however, that this is due in large part to the 
fact that a person at a particular site is trained in 
advance for promotion at that site and not by reason 
of some uniqueness of the particular plant. Again 
this finding of the CIR would appear to require our 
finding this factor in the District’s favor. 

With regard to similarity of skills, the CIR found 
that there was great similarity between the various 
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plants. The CIR’s order did note that there were 
differences arising from the fact that the Cooper 
Station is nuclear, and often has higher compensa- 
tion levels for the same job title. The evidence dis- 
closes this difference is due to the facts that the 
Cooper Station is a nuclear station and its employees 
require higher training and skill. Nevertheless, all 
of the employees continue to operate within an over- 
all statewide policy plan and individuals at the same 
level of job classification are paid the same wage 
throughout the District. On that basis, this factor 
must be found in the District’s favor. 

As to the factor of geographical location, the CIR 
found the plants and the transmission and distribu- 
tion facilities, while scattered across the State of Ne- 
braska from the eastern to the western border and 
from South Dakota to Kansas, are interlocked with 
each other. The entire transmission system is dis- 
patched out of the facility at Hastings, Nebraska. 
The factor of geographical location must be found in 
the District’s favor. 

With regard to uniformity of wages, benefits, and 
working conditions, the CIR found ‘‘The District has 
attempted to equalize wages and benefits by setting 
up a district-wide compensation plan.’’ While it 
may be true that the employees of the Sheldon Sta- 
tion do not perceive the plan as uniform, there is no 
evidence to indicate that wages and benefits are not 
uniform throughout the District for the same level of 
skills. As noted earlier, due to certain requirements 
imposed by a regulatory agency, personnel at the 
Cooper Station have additional training. As a result, 
they are sometimes paid at a higher wage level than 
another individual at a different plant performing 
similar work. Generally, however, within the same 
job classification, individuals at the same level are 
paid the same throughout the District. The factor of 
uniformity of wages, benefits, and working conditions 
must also be found in the District’s favor. 
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With regard to current governance of the District, 
the CIR found ‘‘The District has ostensibly set up a 
highly centralized management. However, it is 
clear from the evidence that day-to-day decisions on 
personnel matters are left largely to the local man- 
agers.’’ While it may be true that local supervisors 
have certain day-to-day control, it must be kept in 
mind this is a public employer and not a private 
employer. The governance of the District must be 
established by law and not by the acts of its employ- 
ees. The responsibility for the operation of the Dis- 
trict lies with the board of directors and those indi- 
viduals to whom authority has been delegated by the 
board. The record does not justify a conclusion that 
local managers retain such authority concerning 
personnel matters whereby it can be said the cur- 
rent governance of the District is vested in each in- 
dividual plant. This factor, likewise, must be found 
in the District’s favor. 

As to the factor of established policy of the em- 
ployer, the CIR found in its order: ‘‘The District, 
after demand for recognition by the plaintiff, an- 
nounced that it felt only a district-wide bargaining 
unit was appropriate. We have previously noted its 
establishment of local committees, however.’’ 
While the specific order does not indicate to us how 
the CIR viewed that factor, it would appear the CIR 
believed that the public employer had, by reason of 
establishing local committees, thereby established a 
policy of recognizing individual units for purposes of 
exclusive bargaining. The action of the public em- 
ployer in that regard, however, does not lead to the 
conclusion reached by the CIR. We do not believe 
the establishment by the employer of local employee 
committees justifies the conclusion that the 
employer has established a policy of creating indi- 
vidual groups for collective bargaining purposes. 
Before the statutory restrictions against undue frag- 
mentation in the public employment area prescribed 
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by section 48-838 (2), R. S. Supp., 1976, can be over- 
come, there must be strong evidence justifying the 
need and propriety of such additional division. 

The mere fact that a public employer voluntarily 
creates employee committees, for the purpose of 
meeting and conferring about matters of mutual in- 
terest between the public employer and the public 
employees, does not establish that the public em- 
ployer has recognized such units as the exclusive 
collective bargaining agent. Whatever may be the 
rule in the private sector because of provisions of 
the National Labor Relations Act, that rule has no 
application in the public sector. To hold otherwise 
would be to discourage, if not chill, the public em- 
ployer’s desire to meet and confer with the employ- 
ees in an open and meaningful interchange of infor- 
mation as was done in the instant case. Such a re- 
sult cannot possibly be in the best interests of either 
the public employer or the public employees and 
certainly is not in the best interests of the public who 
in the final analysis is the employer of both. We 
find that the evidence in this case does not meet the 
requirement to overcome the presumption against 
undue fragmentation and this factor, likewise, must 
be found to be in the District’s favor. 

With regard to the specific factor of fragmenta- 
tion, we believe what we have said with regard to es- 
tablished policies of the employer likewise applies to 
this factor. In two recent cases we rejected the em- 
ployees’ desire for fragmentation holding that such 
units were inappropriate. See American Fed. of S., 
C. & M. Emp. v. State, 200 Neb. 171, 263 N. W. 2d 
643; House Officers Assn. v. University of Nebraska 
Medical Center, supra. 

A reading of recent decisions of the CIR would 
likewise lead one to the conclusion that the unit re- 
quested in this case would clearly fall within the pro- 
hibition against undue fragmentation. In the case of 
Retail and Prof. Employees, Local 1015 v. Kearney 
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Center, 3 CIR 400, the CIR denied the petition of the 
union, requesting the CIR to find that all persons 
employed at the Youth Development Center at Kear- 
ney, Nebraska, except supervisory employees, con- 
stituted an appropriate bargaining unit within the 
Department of Correctional Services. While the 
CIR attempted to distinguish that case from the in- 
stant case, such distinction fails. 

Likewise, in the case of International Brotherhood 
of Electrical Workers v. State, 3 CIR 23, the CIR 
denied the request by the IBEW for the creation of 
two units, one consisting principally of production 
personnel and the other of engineering personnel. 
In doing so, the CIR there said: ‘‘The public policy 
provisions of the Court of Industrial Relations Act 
(Section 48-802) require this Court to insure the con- 
tinuous operational efficiency of governmental serv- 
ices. Fragmented units interfere with the continu- 
ous operational efficiency of governmental services 
and should, therefore, be avoided to the extent that 
it is possible consistent with the preservation of the 
rights of public sector employees to engage in collec- 
tive bargaining * * *. 

‘‘We conclude that the limited units requested by 
Petitioner herein are not appropriate. We base our 
decision on the public policy against fragmented 
units, the object and purpose of LB 1228 to avoid 
fragmented units, application of the specific statu- 
tory criteria of Section 48-838, and application of the 
criteria established by the Nebraska Supreme Court 
in the City of Grand Island case, supra.’’ 

The logic of the IBEW decision, supra, as 
expressed by the CIR, would appear to apply with 
equal validity to the case now before us, and we 
must, therefore, on the issue of ‘‘fragmentation,’’ 
find in the District’s favor. 

The last remaining factor for consideration is the 
degree of unionization, the desires of employees. 
The CIR found ‘‘The only organizational effort cur- 


402 NEBRASKA REPORTS [VoL. 202 


Sheldon Station Employees Assn. v. Nebraska P. P. Dist. 


rently under way is the one now before this Court. 
There is no evidence of any other present organiza- 
tional activity among any of the defendant’s em- 
ployees.’’ We are unable to see how this finding 
could in any manner justify the creation of a separate 
unit at the Sheldon Station. 

The desires of a group of employees standing 
alone may be of importance to the employer in the 
manner in which the employer reacts to the em- 
ployees, but cannot be of legal significance. The 
statutes clearly provide that before the court can 
even order an election, it must determine that at 
least 30 percent of the employees in an appropriate 
unit have requested in writing that it hold such an 
election. The CIR may only certify an exclusive 
bargaining unit if the majority of the employees 
voting in the requested election vote for the 
proposed agent. § 48-838, R. S. Supp., 1976. The 
question, therefore, is not whether some employee 
at some particular location desires exclusive repre- 
sentation, but whether at least 30 percent of an 
appropriate unit have properly evidenced that de- 
sire. The CIR in its finding in no way gives any 
indication how or in what manner the desires of the 
employees of the Sheldon Station were of legal sig- 
nificance in determining the appropriateness of the 
unit. If an appropriate unit can be fashioned by 
simply encompassing those who evidence a desire, 
then the entire dictates of section 48-838, R. S. Supp., 
1976, can be effectively defeated. It must be kept in 
mind that under the provisions of our public law, 
employees have not only a right to organize and be 
represented, but likewise have a right not to be or- 
ganized and be represented. § 48-837, R. R. S. 1943. 
If both of these prevailing rights are to be main- 
tained in proper balance, then the requirements of 
section 48-838, R. S. Supp., 1976, with regard to ap- 
propriate units, must likewise be maintained in 
balance. 
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If the rationale of the CIR is correct with regard to 
the Sheldon Station, then of necessity this court 
would be compelled to recognize, as an appropriate 
bargaining unit, the Scottsbluff Station with 28 em- 
ployees, the Ogallala Station with 15 employees, the 
North Platte Station with 7 employees, and the Spen- 
cer Station with 6 employees. We cannot believe 
that such a decision would be in keeping with the 
dictates of the law nor with the intent of the Legisla- 
ture to prevent undue fragmentation. Adding the 
factors in their various columns, we find that there 
are no factors which can be found in favor of recog- 
nizing the Sheldon Station as an appropriate unit, 
and that, therefore, the order of the CIR is not sus- 
tained by substantial evidence. We therefore reverse 
the order of the CIR with directions to dismiss the 
petition of the Sheldon Station Employees Associa- 
tion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

BosLAuGH and BrRopDKEY, JJ., concur in result. 


BaNK OF MEAD, A BANKING CORPORATION, APPELLANT, 
v. St. PAUL FIRE & MARINE INSURANCE COMPANY, 
APPELLEE. 

275 N. W. 2d 822 


Filed February 27, 1979. No. 41803. 


1. Trial: Judgments. Any right, fact, or matter in issue, and directly 
adjudicated upon, or necessarily involved in, the determination of 
an action before a competent court in which a judgment or decree 
is rendered upon the merits is conclusively settled by the judgment 
therein and cannot again be litigated between the parties and privies 
whether the claim or demand, purpose, or subject matter of the 
two suits is the same or not. 

iv Where a second action is on the same cause of 
action and between the same parties as the first action, the judg- 
ment in the former action ordinarily is conclusive in the second ac- 
tion as to every question which was or might have been presented 
in determining the former. 

3. Judges: Judicial Notice. A judge or court may take judicial 
notice, whether requested or not. 
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4. Judicial Notice: Trial. Judicial notice may be taken at any stage 
of the proceeding. 
Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Affirmed. 


Ginsburg, Rosenberg, Ginsburg & Krivosha, for 
appellant. 


Ronald H. Stave, for appellee. 


Heard before SPENCER, McCown, CLINTON, and 
Waite, JJ., and WarRrEN, District Judge. 


WarREN, District Judge. 

This is an action brought by the Bank of Mead, 
plaintiff and appellant, against the St. Paul Fire & 
Marine Insurance Company, defendant and appellee, 
to recover under certain employee fidelity bonds is- 
sued to plaintiff by St. Paul, alleging a loss by rea- 
son of a prior judgment obtained by the intervenor 
Foxley Cattle Company against plaintiff. 

The trial court found that there was no genuine is- 
sue as to any material fact and sustained St. Paul’s 
motion for summary judgment, dismissing plain- 
tiff’s petition. The Bank of Mead appeals from the 
order overruling its motion for new trial. We af- 
firm. 

This is the third time this matter has been before 
this court. In the first action, the Foxley Cattle 
Company obtained a judgment for $323,659.14 includ- 
ing prejudgment interest against the Bank of Mead 
in a suit to recover damages for fraudulent misrep- 
resentations made by a bank employee, Kenneth W. 
Schuette, to Foxley Cattle Company concerning the 
ownership, clear title, and location of 1,802 head of 
steers. These statements were relied upon by the 
Foxley Cattle Company in purchasing and making 
payment to Agri-Land & Beef, Inc. and the Bank of 
Mead for the nonexistent cattle. The jury verdict 
and judgment for Foxley were affirmed by this 
court on appeal. Foxley Cattle Co. v. Bank of 
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Mead, 196 Neb. 1, 241 N. W. 2d 495 (1976). 

The second action involved an attempt by Foxley 
Cattle Company to collect its judgment by a garnish- 
ment action against the Bank of Mead, as defendant, 
and St. Paul Fire & Marine Insurance Company, as 
garnishee, on the ground that St. Paul was liable to 
indemnify plaintiff under a Bankers Blanket Bond 
and an Excess Blanket Employee Dishonesty Bond 
which it had issued to the Bank of Mead. This court 
affirmed the judgment of the District Court finding 
that St. Paul ‘‘was not indebted or liable to the plain- 
tiff or the Bank of Mead.’’ (Emphasis supplied.) 
Foxley Cattle Co. v. Bank of Mead and St. Paul Fire 
& Marine Insurance Company, 196 Neb. 587, 244 N. 
W. 2d 205 (1976). 

St. Paul relies upon the rule of res judicata as a 
complete defense. The Bank of Mead contends that 
the judgment in the garnishment action only adjudi- 
cated the question of the liability of St. Paul to the 
bank’s judgment creditor Foxley Cattle Company as 
a third-party beneficiary, and not the question of the 
liability of St. Paul to its own insured on the fidelity 
bonds. 

We do not agree with this contention. The basic 
and underlying issue involved in the garnishment ac- 
tion was whether the judgment obtained by the Fox- 
ley Cattle Company against the Bank of Mead con- 
stituted a loss of the nature insured against. This 
court expressly held that it did not, in the following 
language: ‘‘Since we hold that plaintiff’s judgment 
was not a loss sustained by the Bank of Mead within 
the contemplation of these bonds, no indebtedness or 
liability existed on the part of St. Paul to the Bank of 
Mead which could be garnisheed by the plaintiff.’’ 
Foxley Cattle Co. v. Bank of Mead, supra. Our 
specific holding that the Bank of Mead did not suffer 
a loss within the coverage of these bonds is res judi- 
cata, and may not again be litigated. 

‘The judgment in the garnishment action will be 
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conclusive between the garnishee, plaintiff, defen- 
dant, and any intervener.”’ § 25-1031.01, R. R. S. 1943. 

‘“‘Where a second action is on the same cause of 
action and between the same parties as the first ac- 
tion, the judgment in the former action ordinarily is 
conclusive in the second action as to every question 
which was or might have been presented and deter- 
mined in the former.’’ Omaha P. P. Dist. v. Natkin 
& Co., 193 Neb. 518, 227 N. W. 2d 864 (1975). 

“‘The doctrine of res judicata operates on the prin- 
ciple that a final judgment on the merits by a court 
of competent jurisdiction is conclusive upon the par- 
ties in any later litigation involving the same cause 
of action. This court has stated the doctrine as fol- 
lows: ‘Any right, fact or matter in issue, and directly 
adjudicated upon, or necessarily involved in, the de- 
termination of an action before a competent court in 
which a judgment or decree is rendered upon the 
merits is conclusively settled by the judgment therein 
and cannot again be litigated between the parties 
and privies whether the claim or demand, purpose, 
or subject-matter of the two suits is the same or 
not.’ ’’ Vantage Enterprises, Inc. v. Caldwell, 196 
Neb. 671, 244 N. W. 2d 678 (1976). 

The Bank of Mead attempts to raise a new issue 
by alleging that although it has not paid the Foxley 
Cattle Company judgment, it has paid costs and ex- 
penses of $25,000 in defending the various suits re- 
sulting from the fraudulent misrepresentations of its 
bank president. The obligation of St. Paul to indem- 
nify the insured for court costs and reasonable attor- 
ney’s fees incurred and paid by the bank in defend- 
ing a suit relates only to: ‘‘* * * any suit or legal 
proceedings brought against the insured to enforce 
insured’s liability or alleged liability on account of 
any loss, claim or damage which, if established 
against the insured would constitute a valid and col- 
lectible loss sustained by the insured under the 
terms of this bond.’’ The trial court correctly held 
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that since this court has previously determined that 
the Foxley Cattle Company judgment was not a 
“valid and collectible loss sustained by the insured 
under the terms of the bond,’’ St. Paul is not obli- 
gated to pay costs or attorney’s fees expended by the 
Bank of Mead in the defense of the prior actions. 

The Bank of Mead further contends that the trial 
court erred in taking judicial notice of the two prior 
actions and in making supportive findings of fact 
gleaned from the two prior decisions of this court as 
a basis for finding there was no loss within the terms 
of the bonds. At the summary judgment hearing, 
the trial court was requested by counsel for St. Paul 
to take judicial notice of the two opinions of this 
court in case No. 40227 (Foxley Cattle Co. v. Bank of 
Mead) and in case No. 40545 (Foxley Cattle Co. v. 
Bank of Mead and St. Paul Fire & Marine Insurance 
Company), and copies of the opinions were fur- 
nished to the court. Neither plaintiff Bank of Mead 
nor the intervenor Foxley Cattle Company objected. 
Neither requested ‘‘an opportunity to be heard as to 
the propriety of taking judicial notice and the tenor 
of the matter noticed.’’ § 27-201 (5), R. R. S. 1943. 
While prudence and caution might have indicated 
that a more readily available reference would have 
been provided the trial court by offering the com- 
plete bill of exceptions and transcript of each of the 
former cases, it is clear that such records upon 
which the two Supreme Court opinions were based 
were ‘‘capable of accurate and ready determination 
by resort to sources whose accuracy cannot reason- 
ably be questioned.”’ § 27-201 (2), R. R. 8. 1943. 

We conclude that the trial court had not only the 
right but the duty to take judicial notice of the com- 
plete record of the two prior cases when requested 
by a party and supplied with the necessary informa- 
tion. 

In any event it can hardly be argued that this ap- 
pellate court cannot now take judicial notice of its 


408 NEBRASKA REPORTS [VoL. 202 


Albert v. Stueber 


own records in the two prior related cases. 

“A judge or court may take judicial notice, whether 
requested or not.” § 27-201 (3), R. R. S. 1943. 

‘‘Judicial notice may be taken at any stage of the 
proceeding.’’ § 27-201 (6), R. R. 8. 1943. 

‘‘Where cases are interwoven and interdependent 
and the controversy involved has already been con- 
sidered and determined by the court in former pro- 
ceedings involving one of the parties now before it, 
the court has the right to examine its own records 
and take judicial notice of its own proceedings and 
judgments in the former action.’’ Wischmann v. 
Raikes, 168 Neb. 728, 97 N. W. 2d 551 (1959). 

Inasmuch as the nonliability of St. Paul Fire & 
Marine Insurance Company on the specific bonds in- 
volved herein has been judicially determined in a 
prior suit involving the identical same parties as 
those now appearing, and is now res judicata, we do 
not find it necessary to discuss the various findings 
of fact made by the trial court supporting the pre- 
vious holding of this court. 

The judgment of the District Court is correct and 
is affirmed. 

AFFIRMED, 


EDWARD ALBERT, DOING BUSINESS AS ALBERT REALTY, 
APPELLANT, V. ARTHUR A. STUEBER, GUARDIAN OF 
ESTELLA STUEBER, INCOMPETENT, APPELLEE. 

275 N. W. 2d 408 


Filed February 27, 1979. No. 41836. 


1. Guardian and Ward: Property: Sales. Before a guardian may 
proceed to sell the real estate of his ward he must comply with the 
statutes in effect at the time of sale. 

2. Guardian and Ward: Judgments. When a guardian is sued in his 
official capacity only, a judgment cannot be rendered against him 
personally. 


Appeal from the District Court for Lancaster 
County: DaLe E. FAHRNBRUCH, Judge. Affirmed. 
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Fredrick L. Swartz and David J. Powers, for ap- 
pellant. 


Rollin R. Bailey of Bailey, Polsky, Huff & Cada, 
for appellee. 


Heard before Krivosna, C. J.,. McCown, CLINTON, 
and BRopDKEY, JJ., and STANLEY, District Judge. 


StTaNnLEY, District Judge. 

This is an action to recover a real estate broker’s 
commission filed by Edward Albert, plaintiff-appel- 
lant, filed in the county court of Lancaster County, 
Nebraska. After trial judgment was entered 
against the defendant-appellee Stueber individually. 
Appellee appealed and the District Court for Lan- 
caster County reversed and set aside the judgment 
entered against the appellee as an individual. 

At all pertinent times appellee, Arthur A. Stueber, 
was the appointed and acting guardian of Estella 
Stueber, an incompetent. During the latter part of 
1973 or early 1974, the appellee discussed the sale of 
certain real estate of his ward with the appellant. 
The appellee stated that it would be necessary to ob- 
tain court authorization before proceeding with any 
sale. On February 15, 1974, a license to sell real es- 
tate was entered by the Lancaster County court pro- 
viding in part: ‘‘ * * * Arthur A. Stueber, guardian 
[of Estella Stueber] be, and he hereby is, licensed to 
sell in a manner prescribed by law, the real estate 
above described.’’ Shortly thereafter appellee in- 
formed the appellant that he had obtained a license 
to sell. The parties then entered into a listing agree- 
ment providing for a selling price of $28,500 and a 
broker’s cash commission of 6 percent of the sale 
price. Appellant subsequently obtained an offer to 
purchase for the listed price, which the appellee ac- 
cepted in his capacity as guardian. On May 7, 1974, 
the appellee, as guardian, petitioned for and received 
a supplemental order from the Lancaster County 
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court granting him a license to sell the real estate at 
either public or private sale. 

On May 9, 1974, the parties met to close the trans- 
action, but were unable to obtain title approval since 
the land had not been sold at public sale. A public 
sale was then held and the property sold for $24,000 
to the same parties that made the offer to purchase 
under the listing agreement. The sale was con- 
firmed by the county court. The appellant claims 
he is entitled to his real estate commission since he 
had produced the buyer and performed all other con- 
ditions required under the listing agreement. 

Prior to the adoption of the Nebraska Probate 
Code, which became effective on January 1, 1977, 
sales of real property of a ward by guardians or con- 
servators was governed by the provisions of section 
38-601 et seq., R. R. S. 1948. Section 38-613, R. R. S. 
1943, specifically required that all sales must be by 
public sale unless the value of the real property be 
less than $500., By law the license to sell order is- 
sued by the county court thus restricted the guar- 
dian to a private sale of property valued at less than 
$500 and if the property was valued in excess of this 
amount, the sale had to be by public sale. The sup- 
plemental license to sell entered on May 7, 1974, 
authorized sale by either private or public sale and 
carried, by law, the same value restriction. Under 
the facts in this case there was a legal impossibility 
for the parties to perform under the conditions of the 
listing agreement which constituted a private sale 
and established the value of the real estate far in ex- 
cess of the statutory limit. Whether either party 
actually knew the limitation on value under the li- 
cense to sell does not change the law in effect at that 
time. 

The remaining issue is whether Arthur A. Stueber 
is individually liable under the listing agreement. 
The title of the case as filed in county court, the 
service of summons, the allegations in the petition, 
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and the evidence at the trial all address the defen- 
dant-appellee in his capacity as guardian. This 
court in Burton v. Williams, 63 Neb. 431, 88 N. W. 
765, held that when an administrator is sued in his 
official capacity only, a judgment cannot be rendered 
against him personally. 

The District Court was correct in reversing and 
setting aside the judgment entered against the ap- 
pellee in his individual capacity. The decision of the 
District Court is correct and should be affirmed. 

AFFIRMED. 

Krivosua, C. J., and CLINTon, J., concur in result. 


IRENE PAGE ET AL., APPELLANTS, V. LLOYD BUCHFINCK 
ET AL., APPELLEES. NEDRA RAE HIGGINS ET AL., 
APPELLANTS, V. LLOYD BUCHFINCK ET AL., APPELLEES. 
IRENE PAGE ET AL., APPELLANTS, V. LLOYD BUCHFINCK 
ET AL., APPELLEES. ELLSWORTH A. CLYDE ET AL.,: 
APPELLANTS, V. LLOYD BUCHFINCK ET AL., APPELLEES. 
ALVINA AVERY ET AL., APPELLANTS, V. LLOYD BUCHFINCK 
ET AL., APPELLEES. 

275 N. W. 2d 826 


Filed February 27,1979. Nos. 42022, 42023, 42024, 42054, 42055. 


1. Probate and Administration: Jurisdiction: Wills. The probate 
court has jurisdiction to construe wills when necessary for the 
benefit of the executor in carrying out the terms of the will. It has 
no jurisdiction to construe wills to determine the rights of devisees 
or legatees as between themselves, or between the executor and 
persons claiming adversely to the estate. Such latter jurisdiction 
is in the District Court. 

2. Probate and Administration: Wills. Where an executor does not 
request a construction of the will, the court has no either) to bind 
the heirs‘or legatees by any construction.” 

3. Wills: Intent. The cardinal rule in construing a will is to ascer- 
tain and effectuate the intention of the testator if such intention is 
not contrary to the law. 

Where the question is one of ascertaining the in- 

tention of the testator, any hard and fast rule is inappropriate. 

The modern view favors recognizing that a will should be construed 
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in accordance with the language used in each particular case as in- 

erbrstes in the light of all the circumstances. 

A devise which charges the devisee thereof per- 
sinaily with the duty of paying the testator’s debts, or of paying 
a legacy, or of performing any other onerous act is significant as 
indicating an intent to create in the devisee an estate in fee simple 
absolute. 

6. Trusts: Property. If the property which is attempted to be put in 
trust is so uncertain that it cannot be separated or distinguished 
from the individual property of the trustee, the trust will be void 
for uncertainty. No trust will be created where the property to be 
the subject of the trust is left uncertain. 


Appeal from the District Court for Box Butte 
County: RosBEeRTR. Moran, Judge. Affirmed. 


Mingus & Mingus and James A. Beltzer of Luebs, 
Dowding, Beltzer & Leininger, for appellants. 


Edward D. Hotz of Hotz, Kluver & Kizer, H. Alan 
Curtiss of Reddish, Curtiss & Moravek, and William 
P. Mueller of McGinley, Lane, Mueller, Shanahan & 
McQuillan, for appellees. 


Heard before SPENCER, C. J., PRo TEM., BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


BRODKEY, J. 

This is an appeal from the District Court for Box 
Butte County, Nebraska, after five separate cases 
were consolidated for trial. The parties stipulated 
that the five cases would be consolidated for argu- 
ment and consideration upon appeal to this court. 

Plaintiffs are appealing the judgment entered by 
the District Court construing the will of Alven Evans 
as it affected personal property in his estate. Alven 
Evans died testate May 7, 1940. He was survived by 
his wife, Elizabeth K. Evans, and his five children: 
Darwin Evans, Alta Dykes, Zena Clyde, Emmerson 
Evans, and Tyndall Evans. Two of the children, 
Alta Dykes and Zena Clyde, died in 1946 and 1965 re- 
spectively, predeceasing their mother, Elizabeth K. 
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Evans, who died August 6, 1972. The plaintiffs-ap- 
pellants in this case are the five children of Zena 
Clyde, and the daughter of Alta Dykes. 

Elizabeth K. Evans died testate in 1972. Her will 
left all of her property to her children that survived 
her. Two of her children, Emmerson Evans and 
Tyndall Evans, died in 1973. Both Emmerson and 
Tyndall Evans left heirs who are defendants in this 
action. Lloyd Buchfinck, the Administrator with the 
Will Annexed of Elizabeth Evans’ estate, and LeRoy 
Evans, who was initially the administrator of her es- 
tate, are also named defendants. Darwin Evans, as 
the only living child of Alven and Elizabeth Evans, 
is also a defendant in this case. 

Subsequent to Elizabeth Evans’ death, the individ- 
ual plaintiffs brought separate actions, requesting 
the court to construe Alven Evans’ will to find that 
the personal property held by him at his death 
passed to Elizabeth Evans for life only, and that Al- 
ven Evans’ will created a trust by precatory words 
upon all of his personal property. Elizabeth and 
Emmerson Evans were named as executors in Al- 
ven Evans’ will. The executors petitioned the 
county court of Grant County, Nebraska, for letters 
testamentary, for a hearing on Alven Evans’ will, 
and also requested notice of the probate of the will 
be given to all persons interested in the estate. Al- 
ven Evans’ will was admitted to probate on June 10, 
1940. An allowance of final account and decree of 
distribution was filed by the county court in the 
Alven Evans estate on October 7, 1944. The county 
court found that under Alven Evans’ will, Elizabeth 
Evans took all of his personal property ‘‘subject to 
the terms, conditions and limitations of said last will 
and testament, and by reason thereof the said Eliza- 
beth K. Evans is the sole owner of same, subject 
only to the terms, conditions and limitations of said 
last will and testament * * *.”’ 

Defendants raised as a defense, in their answer to 
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the plaintiffs’ petition, that plaintiffs’ privies were 
parties to the probate proceedings of Alven Evans’ 
estate and thus are bound by the decree of distribu- 
tion because they failed to appeal the final decree 
assigning all of Alven Evans’ personal property to 
Elizabeth Evans. 

The defendants contend that county courts, in pro- 
bate matters, are courts of general jurisdiction. 
Judgments rendered in distribution of estates by the 
county courts, after proper notice, are final, unless 
set aside by appeal. The county court of Grant 
County entered a decree of distribution and inheri- 
tance tax in the Alven Evans estate assigning all of 
his personal property to Elizabeth Evans as the sole 
owner subject to the conditions in Alven Evans’ will. 

Sections 30-1601 and 30-1602, R. R. S. 1943, provide 
that in all probate matters appeals shall be allowed 
from any final decree of the county court to the Dis- 
trict Court by any person against whom such decree 
may be made or who may be affected thereby, 
within 30 days after the decision complained of is 
made. This court, in the case of In re Estate of 
Bednar, 151 Neb. 242, 37 N. W. 2d 195 (1949), held 
that sections 30-1601 and 30-1602, R. S. 1943, required 
all appeals in probate to be taken within 30 days 
after the decision complained of. 

In the case of Father Flanagan’s Boys’ Home v. 
Graybill, 178 Neb. 79, 1832 N. W. 2d 304 (1964), we 
stated: ‘‘It. is contended that the county court of 
Custer County has original jurisdiction to construe 
the will of the deceased and that the district court 
has jurisdiction only on appeal. By a long line of 
cases this court has held to the contrary. The rule 
is: The probate court has jurisdiction to construe 
wills when necessary for the benefit of the executor 
in carrying.out the terms of the will. It has no juris- 
diction to construe wills to determine the rights of 
devisees or legatees as between themselves, or be- 
tween the executor and persons claiming adversely. 
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to the estate. Such latter jurisdiction is in the dis- 
trict court. Merrill v. Pardun, 125 Neb. 701, 251 N. 
W. 834; DeWitt v. Sampson, 158 Neb. 653, 64 N. W. 2d 
352; Lutcavish v. Eaton, 166 Neb. 268, 89 N. W. 2d 44; 
Brown v. Applegate, 166 Neb. 432, 89 N. W. 2d 233.’’ 

In Merrill v. Pardun, 125 Neb. 701, 251 N. W. 834 
(1933), this court also stated: ‘‘{W)here under the 
terms of the will an executor can assign the property 
without a construction of the will and does not re- 
quest a construction, the court has no authority to 
bind the heirs or legatees by any construction.’’ 
The executors of Alven Evans’ estate did not ask for 
a construction of his will nor did the county court 
ever give personal notice to plaintiffs that Alven 
Evans’ will was going to be construed. Thus, this 
action was properly brought before the District 
Court and this court upon appeal. 

Alven Evans’ will reads in pertinent part as fol- 
lows: ‘‘Item Second: I give and devise to my be- 
loved wife, Elizabeth K. Evans, all of the real estate 
which I may be seized and possessed of at the time 
of my death, for and during her natural life time, 
subject however to the terms, conditions, and limita- 
tions hereinafter set forth, with the remainder of the 
title to said real estate over, at her death, to my five 
children and heirs at law, to wit: Zena Clyde, Tyn- 
dall Evans, Emerson (sic) Evans, Darwin Evans, 
and Alta Dykes, which I hereby devise to them, 
share and share alike, subject only to said life estate 
of my said beloved wife, Elizabeth K. Evans; * * * 
“Item Third: I hereby give and bequeath to my 
said beloved wife, Elizabeth K. Evans, all of my 
money, credits, livestock and personal property of 
every kind and description, subject however to the 
following conditions to-wit: that is to say, she shall 
assume to pay and shall pay promptly the interest 
upon the indebtedness that I shall owe at my death * 
* *, This bequest shall be and is subject also to the 
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other conditions and limitations in this will herein- 
after set forth. * * * 

“Item Fourth: It is my desire and I hereby will 
and direct as a condition of the bequest contained in 
‘Item Third’ of this will that my beloved wife shall 
carry on a ranching business upon said real estate, 
as nearly as is practicable in the same manner and 
custom and according to the same plan that I have 
followed in carrying on the ranching business in my 
life time; * * * 

‘“‘The proceeds from said business shall be dis- 
bursed in the order following: 

1- She shall first pay the land and personal taxes 
upon said property and business. 

2- She shall next pay the matured interest and in- 
stallments of principal due on said Federal Land 
Bank Mortgage; and upon that due upon said Pro- 
duction Credit Association. 

3- She shall next pay all of the proper expenses 
incurred in the ranching business. 

4- She shall then pay all necessary repairs and 
improvements to be made on said ranch in order to 
carry on said business successfully. 

5- The balance of said proceeds, if any, not neces- 
sarily used in building up and conducting said ranch- 
ing business, shall be placed to the credit of my be- 
loved wife. 

“JT further advise and direct that my said wife 
shall employ as the active manager of said ranching 
business my trusted son, Emerson [sic] Evans, and 
shall confer and consult with him in all things (not 
waiving her control and deciding voice in all mat- 
ters), provided however that in case she at any time 
shall by reason of age, ill health, weakness, or ina- 
bility for any reason become incompetent or unable 
to conduct said ranching business, then and in that 
case my said son, Emerson [sic] Evans, shall by 
competent authority be appointed as trustee for her 
use and benefit, to carry on said business in all re- 


VoL. 202] JANUARY TERM, 1979 417 
Page, Higgins, Clyde & Avery v. Buchfinck 


spects in accordance with the plan here set forth, to 
the end that my said beloved wife may have all of 
her rights and property preserved to her, as contem- 
plated by the terms of this will. * * * 

“T make this my last will and testamony [sic] (as 

shown herein) upon the hope, desire and belief that 
my beloved wife will at her death leave all of her 
property to our said five children share and share 
alike. 
“Item Fifth: All the rest, residue and remainder 
of my property, if there be any, I give, bequeath and 
devise unto my said five children, share and share 
alike as tenants in common. In case any of my chil- 
dren shall die in my life time, leaving issue or de- 
scendents [sic], I direct that his or her share shall 
not lapse but shall be paid to said descendents [sic] 
in equal proportion.’’ (Emphasis supplied. ) 

The District Court in this action found that: 

‘1. The personal property inventoried in the 
Alven Evans estate was bequeathed to Elizabeth K. 
Evans in ‘Item Third’ of his Will, in fee simple, sub- 
ject to her personal duty to comply with the direc- 
tions in ‘Item Fourth’ of his Will as to the manage- 
ment and operation of the Evans Ranch. Elizabeth 
K. Evans performed those obligations and the prop- 
erty inventoried in her estate was owned by her in 
fee simple at her death, and passed pursuant to the 
dispositive provisions in her will. 

“2, The precatory words in the Alven Evans will 
refer to her property and Alven Evans had no power 
to dispose of such property. 

“ITIS THEREFORE ORDERED, CONSIDERED 
AND ADJUDGED that Plaintiffs have no interest in 
the personal property inventoried in the estate of Al- 
ven Evans at the time of his death; and that Eliza- 
beth K. Evans owned the property inventoried in her 
estate in fee simple at her death. 

“IT IS FURTHER ORDERED that the petitions of 
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Plaintiffs are dismissed. All costs are taxed to 
Plaintiffs.’’ 

The cardinal rule in construing a will is to ascer- 
tain and effectuate the intention of the testator if 
such intention is not contrary to the law. Overbeck 
v. Estate of Bock, 198 Neb. 121, 251 N. W. 2d 872 
(1977). While the rule is simple, its practical appli- 
cation is more difficult, as evidenced by the instant 
case. 

The true intent of Alven Evans, with regard to his 
personal property, is somewhat difficult to ascertain 
from the conflicting and ambiguous language he 
used in his will. The testator very explicitly gave 
Elizabeth Evans only a life estate in his real prop- 
erty with the remainder, at her death, going to their 
five children and heirs. It can be concluded from 
the life estate given to Elizabeth Evans in the real 
property that the drafter of Alven Evans’ will knew 
how to create a life estate and divide the remainder. 
If Alven Evans had intended to leave his wife only a 
life estate in his personal property, it would seem 
likely that he could and undoubtedly would have 
used the same or similar language he employed in 
creating the life estate in his real property. The 
fact he did not is, in our opinion, strong evidence 
that he did not intend to do so, but on the contrary 
intended to give her the property in fee simple. 

“Item Fourth” of Alven Evans’ will concludes 
with the following statement: 

“T make this my last will and testamony [sic] (as 
shown herein) upon the hope, desire and belief that 
my beloved wife will at her death leave all of her 
property to our said five children share and share 
alike.’’ (Emphasis supplied.) Plaintiffs claim these 
words created a precatory trust on the testator’s 
property for their benefit. 

The District Court found that the precatory words 
in Alven Evans’ will, ‘‘hope, desire and belief,’’ re- 
ferred to the personal property in Alven Evans’ es- 
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tate which it, in effect, found had vested in Elizabeth 
Evans in fee simple absolute upon her death and 
over which Alven Evans had no power of disposal. 

The term ‘‘precatory words’ is defined in Black’s 
Law Dictionary 1340 (4th Ed. Revised, 1968) to be 
‘“‘[wlords of entreaty, request, desire, wish, or rec- 
ommendation, employed in wills, as distinguished 
from direct and imperative terms.’’ 

It has been held by this court that precatory words 
may operate to create a trust on a bequest, although 
the bequest is given in ‘‘fee simple,’’ as in Tucker v. 
Myers’ Estate, 151 Neb. 359, 37 N. W. 2d 585 (1949); 
or ‘‘absolutely’’ as in Merrill v. Pardun, 125 Neb. 
701, 251 N. W. 834 (1933); or ‘‘forever’’ as in Annable 
v. Ricedorff, 140 Neb. 93, 299 N. W. 373 (1941). 

1 Restatement of Trusts 2d, § 25, p. 69, Comment b, 
contains an excellent summary of the rules concern- 
ing precatory words and circumstances which are 
considered in determining the testator’s intent. 
Comment b reads in part as follows: 

“‘b. Precatory words. On the one hand, the sett- 
lor may manifest an intention to create a trust; on 
the other hand, his manifestation of intention may 
amount merely to a suggestion or wish that the 
transferee should use or dispose of the property ina 
certain manner, leaving it to the transferee to follow 
the suggestion or comply with the wish only if the 
transferee desires todo so. No trust is created if the 
settlor manifests an intention to impose merely a 
moral obligation. In determining the intention of 
the settlor the following circumstances among 
others are considered: (1) the imperative or pre- 
catory character of the words used; (2) the def- 
initeness of indefiniteness of the property; (3) the 
definiteness or indefiniteness of the beneficiaries or of 
the extent of their interests; (4) the relations be- 
tween the parties; (5) the financial situation of the 
parties; (6) the motives which may reasonably be 
supposed to have influenced the settlor in making the 
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disposition; (7) whether the result reached by constru- 
ing the transaction as a trust or not a trust would be 
such as a person in the situation of the settlor would 
naturally desire to produce.’’ (Emphasis supplied. ) 

The modern view has also been stated in Scott on 
Trusts, § 25.2 (3d Ed., 1967), as follows: 

“‘(W]here the question is one of ascertaining the 
intention of the testator, any hard and fast rule is in- 
appropriate. This change of view is in accordance 
with the general trend of modern law in favor of 
doing away with artificial rules as to the presump- 
tion of intention, and in favor of recognizing that a 
will should be construed in accordance with the lan- 
guage used in each particular case as interpreted in 
the light of all the circumstances.’’ 

Thus, the primary concern is the determination of 
the intention of the testator in using precatory 
words. Although trusts were held to arise based 
upon the use of precatory words in Tucker v. Myers’ 
Estate, supra, Merrill v. Pardun, supra, and An- 
nable v. Ricedorff, supra, this court is not obligated 
to find the existence of a trust because of the use of 
such words if a contrary intention on the part of the 
testator is evidenced. 

Alven Evans’ intention as to his personal property 
is evidenced by the fact that he bequeathed his wife 
all of his personal property, subject to a number of 
conditions and limitations as further set out in his 
will. Elizabeth Evans was required to pay outstand- 
ing debts and future property taxes. In this connec- 
tion, 1 Restatement of the Law of Property, § 37, 
Comment j, p. 102, states that: 

‘‘A devise which charges the devisee thereof per- 
sonally with the duty of paying the testator’s debts, 
or of paying a legacy, or of performing any other 
onerous act is significant as indicating an intent to 
create in the devisee an estate in fee simple abso- 
lute.’’ See, also, 28 Am. Jur. 2d, Estates, § 20, p. 97. 

The authorities cited above condition the creation 
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of a fee simple absolute on the devisee being person- 
ally liable for the testator’s debts. Alven Evans’ 
will, in the first condition after the bequest of per- 
sonal property to Elizabeth Evans, in ‘‘Item Third’’ 
states that ‘‘she shall assume to pay and shall pay 
promptly the interest upon the indebtedness that I 
shall owe at my death to the Alliance Production 
Credit Association which shall be secured by a chat- 
tel mortgage upon and against my livestock. * * *.’’ 
(Emphasis supplied. ) 

Alven Evans’ will stated that the balance of the 
proceeds from the ranching business, after payment 
of the business debts and expenses and not used in 
the business, were to be ‘‘placed to the credit” of 
Elizabeth Evans. We interpret this provision as evi- 
dencing an intention on the part of Alven Evans to 
give his wife the net income from the ranching busi- 
ness to do with as she pleased. We also believe that 
the use of the word ‘‘desire,’’ when coupled together 
with the words ‘‘hope’’ and ‘‘belief’’ indicate and 
suggest that the testator did not intend to impose a 
mandatory trust upon the personal property he had 
previously bequeathed. Although the word ‘‘desire’’ 
has been found to create a precatory trust in some 
instances, we believe the directory nature of the use 
of the word ‘‘desire’’ is somewhat restricted or 
diminished in this case by the addition of the words 
‘“hope’’ and ‘‘belief.’” Some courts have found that 
no trust was created by the use of the precatory 
words, ‘“‘hope’’ and ‘‘belief’’. In Taylor’s Estate, 28 
Pa. Dist. 778 (1919), the court held that no trust was 
created where the testator’s will gave his residuary 
estate to his wife ‘‘with the desire and belief that she 
will execute a will giving and bequeathing whatever 
property she may have received from me’’ to the 
testator’s brothers and sisters. (Emphasis supplied. ) 
Likewise, no trust was created in the case of Van 
Duyne v. Van Duyne, 14 N. J. Eq. 397 (1862), where 
in his will a testator devised a farm to his son and 
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daughter ‘‘hoping and believing they will do justice 
hereafter to my grandson * * *.’’ (Emphasis sup- 
plied.) No conclusive rule can be adopted merely 
on the basis of which precatory words are used, but 
we believe in this case the use of the words ‘‘hope’’ 
and ‘‘belief’’ mitigates and diminishes the force of 
any intention expressed by the word ‘‘desire’’ that a 
trust be created. We believe the testator’s choice of 
words in this case does not indicate a direction or 
command that a trust be created, but only indicates 
a suggestion of a result he would like to see ac- 
complished. 

Finally, the clause in Alven Evans’ will which con- 
tains the precatory words also refers to ‘‘her’’ prop- 
erty. Obviously, Alven Evans had no power to dis- 
pose of any property owned by Elizabeth Evans; and 
in the absence of a definitely described trust corpus, 
the trust must fail. As we stated in Smullin v. 
Wharton, 73 Neb. 667, 103 N. W. 288 (1905): ‘‘If there 
is such uncertainty that it cannot be known who is to 
take as beneficiary the trust will fail, or if the prop- 
erty which is attempted to be put in trust is so uncer- 
tain that it cannot be separated or distinguished 
from the individual property of the trustee the trust 
will be void for uncertainty. No trust will be cre- 
ated where the property to be the subject of the trust 
is left uncertain.’’ (Emphasis supplied.) 1 Restate- 
ment of Trusts 2d, § 25, p. 70, in its illustration 4, 
gives the following example: ‘‘4. A devises and be- 
queaths all his property to B, his wife, ‘desiring her 
to give all her estate at her death to my relations.’ 
Since the expression of desire applies not only to A’s 
property, but also to B’s property as to which A had 
no power to create a trust, he does not presumably 
intend to create a trust as to his property. In the ab- 
sence of other evidence, B is entitled beneficially to 
the property and does not take it in trust.”’ 

Although the evidence in the record is sketchy, at 
best, that Elizabeth Evans owned property other 
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than what she received from Alven Evan’s estate, 
there is evidence in the record that Elizabeth Evans 
had received social security payments for many 
years. Furthermore, there is no question that as 
life tenant of the ranch, Elizabeth Evans was en- 
titled to any income from the real estate. Slocum v. 
Bohuslov, 164 Neb. 156, 82 N. W. 2d 39 (1957). The 
record reveals that Alven Evans raised crops, par- 
ticularly hay, upon the land in which he gave his 
wife a life estate, and directed her to continue the 
operation of the ranch. By stipulation of the parties, 
she did so, and complied with all conditions he speci- 
fied in his will. The Tucker, Merrill and Annable 
cases, cited above, are not controlling here because 
it is clear from a reading of those cases that the tes- 
tator was clearly referring only to his own property 
in the creation of the trust. Alven Evans also pro- 
vided in his will that the proceeds from the business, 
not used in the business, were to be ‘‘placed to the 
credit’’ of Elizabeth Evans. 

Elizabeth Evans undoubtedly owned property of 
her own at the date of her death. Even if we were to 
conclude that, by use of the precatory words in his 
will, Alven Evans intended to create a precatory 
trust upon his property, we believe the existence of a 
precatory trust must fail under the facts of this case 
because of the ambiguity and lack of certainty as to 
the property upon which the trust was intended to 
operate, under the rules set forth above. 

Plaintiffs further contend, however, that even if 
the precatory language in the last paragraph of 
“Item Fourth’”’ should fail, the Evans ranch and per- 
sonal property and accumulations thereof would 
pass to his five children, share and share alike, as 
tenants in common, by virtue of ‘‘Item Fifth’’ of Al- 
ven Evans’ will, arguing that he would not have in- 
serted that residuary clause in the will if there were 
not to be a remainder, and hence testator only in- 
tended that his wife, Elizabeth K. Evans, was to take 
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a life estate in his personal property. In support of 
this argument he cites Merrill v. Pardun, supra; and 
also the case of In re Estate of Curtis, 123 Neb. 97, 
242 N. W. 257 (1932), where this court stated the rule 
that where an irreconcilable repugnancy exists be- 
tween two provisions of a will, the latter will prevail 
over the earlier, unless from a consideration of the 
entire will a contrary intention is evinced. Even as- 
suming that the foregoing rule is viable, and may be 
considered in appropriate situations, we do not be- 
lieve it is applicable under the facts of the present 
case, as we believe that a consideration of the entire 
will of Alven Evans indicates a contrary intention. 
We do not agree that the fact of the presence of a 
residuary in Alven E:vans’ will is inconsistent in any 
manner whatsoever with the absolute bequest to his 
wife of his personal property in fee simple contained 
in ‘‘Item Fourth’’ of his will. One purpose of the use 
of a residuary clause in a will is to avoid the possi- 
bility that lapsed or ineffectual bequests would pass 
by intestacy where it is clear that the testator in- 
tended to die testate. As a general rule, lapsed or 
ineffectual legacies of personal property will pass 
under a general residuary clause, and will not pass 
intestate to the testator’s heirs. 80 Am. Jur. 2d, 
Wills, § 1688, p. 742. In the instant case, had Eliza- 
beth K. Evans been unable for some reason to re- 
ceive or hold the fee simple title of the personal 
property bequeathed to her in Alven Evans’ will, 
then, and in that event, the ‘‘safety valve’’ of the 
residuary clause would have divided his personal 
property among his children. It does not follow at 
all that the mere presence of the residuary clause 
mandates the conclusion that Elizabeth K. Evans is 
incapable of receiving a fee simple title to the per- 
sonal property in question. We conclude that appel- 
lant’s claim to this effect is likewise without merit. 
For all of the foregoing reasons we affirm the find- 
ings of the District Court that the plaintiffs had no 
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interest in the personal property in Alven Evans’ es- 
tate at the time of his death, and that upon Elizabeth 
Evans’ death she owned the property inventoried in 
her estate in fee simple. The judgment of the Dis- 
trict Court must be affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. JOHN R. RUSH, 
APPELLANT. 
275 N. W. 2d 834 


Filed February 27, 1979. No. 42075. 


1. Witnesses: Evidence. An owner of household goods used for fam- 
ily purposes is competent to express an opinion as to its value. 

2. Juries: Witnesses: Evidence. Value of personal property is a 
question of fact for determination of the jury. It is for the jury to 
resolve conflicts in the evidence on this issue and to pass on the 
credibility of witnesses. 

3. Statutes: Evidence: Proof. Evidence of other crimes, wrongs, 
or acts may be admissible in evidence as proof of motive, oppor- 
tunity, intent, preparation, plan, knowledge, identity, or absence of 
mistake or accident. § 27-404 (2), R. R. S. 1943. 
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Heard before Krivosna, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


BRODKEY, J. 

Defendant below, John R. Rush, was charged with 
the offense of receiving or buying stolen property of 
a value of $100 or upwards, under section 28-508, R. 
R. S. 1943. Following a trial by jury he was con- 
victed and sentenced to a term of 2 to 4 years in the 
Nebraska Penal and Correctional Complex. He ap- 
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peals his conviction to this court, assigning as error: 
(1) That the evidence was insufficient as a matter of 
law to support the verdict of guilt; (2) that the Dis- 
trict Court committed reversible error in allowing 
into evidence the testimony of Mrs. Newsome con- 
cerning the value of the property, she being the 
owner thereof; and (3) that the District Court com- 
mitted reversible error in failing to grant a mistrial 
because of alleged misconduct of the prosecutor in 
trying to implicate the defendant in prior similar 
crimes. We affirm. 

Defendant’s assignments (1) and (2) are inter- 
related and in reality pertain to the same claim of 
error. Defendant correctly contends that an essen- 
tial element of the crime with which the defendant 
was charged is that the goods in question have a 
value of $100 or greater. Defendant asserts, in this 
case, the evidence was insufficient to support the 
necessary value. Section 28-508, R. R. 8. 1943, pro- 
vides: ‘‘Whoever receives or buys any goods or 
chattels of the value of one hundred dollars, or up- 
wards, that have been stolen or taken by robbers, 
with intent to defraud the owner, * * * shall, upon 
conviction thereof, be imprisoned in the Nebraska 
Penal and Correctional Complex not more than 
seven years nor less than one year.’’ The testimony 
as to the value of the color television set allegedly 
stolen from the owner, Mrs. Newsome, and pawned 
at Mid-City Jewelry and Loan in Omaha, Nebraska, 
was presented by the witnesses, Mrs. Newsome and 
Mr. Kaiman, the manager of the pawnshop. Mrs. 
Newsome testified as to the theft of the color televi- 
sion set from her apartment, her later redemption of 
the set from the pawnshop, after her notification of 
its whereabouts by the Omaha police, and her subse- 
quent identification of the set. Her testimony with 
regard to value was as follows: ‘‘Q. When and 
where did you buy this TV, Mrs. Newsome? A. Sol 
Lewis on 72nd. Q. When did you buy it? A. About 
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February 2nd, 3rd, somewhere in there. Q. Of 1977? 
A. ’77, right. Q. Do you recall what you paid for it? 
** * THE WITNESS: Four hundred twenty-four dol- 
lars. Q. (Mr. Brown) What condition was the T'V in 
at the time it was stolen? A. It was good condition. 
It was a brand new TV. Q. Do you have an opinion 
as to the fair market value in Omaha of that TV on 
— MR. RILEY: I am going to have to object. There 
is absolutely no foundation for that, Your Honor. 
THE COURT: You owned the television, did you not? 
THE WITNESS: Yes.’’ Defendant’s attorney then 
inquired as to whether she was engaged in the prac- 
tice of selling televisions and stereos and she an- 
swered no to that question, whereupon the counsel 
for the defendant renewed his objection to the testi- 
mony. The objection was overruled, the court stat- 
ing at the time: ‘‘She is the owner of the property. 
She can testify as to its value.’’ The witness then in- 
formed the court she had receipts for its purchase if 
he would like to have them, but the court replied: 

“No. The question is, do you know what the fair 
market value of the television was on November 8th. 
Do you have an opinion as to what it was. THE WIT- 
NESS: It was the same for me, because it was brand 
new. There was just no one there but me and my 
daughter, so it was still in good condition, brand new 
TV, four hundred bucks. Q. (Mr. Brown) And your 
opinion would be the same on December 21, 1977, I 
presume, Mrs. Newsome? A. Yes.” 

It has long been the established rule in Nebraska 
that the owner of chattels may testify as to their 
value in both civil and criminal cases. In Sprague 
v. Allied Mills, 129 Neb. 394, 261 N. W. 892 (1935), we 
ruled that an owner of household goods, used for 
family purposes, is competent to express an opinion 
concerning its value. An even earlier case, Lam- 
bert v. State, 91 Neb. 520, 136 N. W. 720 (1912), in- 
volved a defendant who was convicted on the charge 
of receiving stolen property of the value of $36. In 
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that case this court stated: ‘‘There is another con- 
sideration entering into this case which should, per- 
haps, be noticed. The evidence of the value of the 
property alleged to have been received took a wide 
range, extending from $10 or $15 to $45. The jury 
found the value to be $36. By an oversight of the 
legislature, possibly, the receiving of stolen property 
of any less value than $35 is not a crime. The court 
was, therefore, compelled to instruct the jury that, 
in order to find the defendant guilty at all, they 
would have to find the value of the property to be at 
least $35. It was then for the jury to find that value 
or acquit. They went one dollar over the mark fixed 
by law. It is complained that there was no compe- 
tent testimony as to the value of the harness. It is 
shown that it was nearly new and had only been used 
a few times, that the owner of the harness, whose 
testimony is particularly complained of, paid $52 for 
it, and that a small part of it was missing. The prin- 
cipal objection urged is as to the competency of the 
testimony of the owner as to the price he paid and 
the amount of wear of the harness, and to his opinion 
of the value based thereon. We think that the 
amount that the harness cost when purchased in the 
regular course of trade a short time previous to the 
theft and the amount of wear that it had received 
were proper elements to be considered by the jury in 
fixing the value. It is shown that the opinion of the 
witness was based upon these elements. Having 
before it the facts upon which the witnesses’ esti- 
mate of value was based, we cannot see wherein the 
accused was prejudiced in this regard. A number of 
other witnesses were examined upon both sides of 
this question, and we think there is no prejudicial 
error in this regard.’’ 

We think Mrs. Newsome, as the owner of the tele- 
vision set, was clearly competent to testify as to the 
value of her own household goods, and it is clear that 
from her testimony alone there was sufficient evi- 
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dence for the jury to find the value of the property 
received and pawned by the defendant was in excess 
of the $100 value referred to in the statute defining 
the crime. It should also be noted that Mrs. New- 
some testified $400 was the fair market value of the 
television, and was nearly what she paid for the set 
which she described as brand new. 

The other testimony as to the value of the televi- 
sion in question was presented by the manager of 
the pawnshop, Mr. Kaiman. He testified generally 
as to his experience in buying, selling, and receiving 
in pawn various makes and models of television 
sets, and was then asked the question on direct ex- 
amination: ‘‘Do you have an opinion of the fair 
market value in Omaha of that MGA TV set that you 
took in pawn on December 21, 1977 shown on Exhibit 
No. 4?’ He replied: ‘‘It would be in the one hun- 
dred twenty-five to one hundred fifty dollar area.”’ 
On cross-examination he was asked by counsel for 
the defendant as to whether that figure included 
profit. He replied: ‘‘Yes.’’ He was then asked: 
‘‘How much profit?’’ Counsel for the State objected 
to the question on the ground of relevancy, and the 
court replied: ‘‘Well, he answered your question, I 
think. It includes profit.’’ The court then sustained 
the objection of the attorney for the State to the 
question of the defendant as to the amount of profit 
included in the opinion of the value of the set ex- 
pressed by the manager of the pawnshop. It should 
be added, however, that the evidence in the record 
reflects Mr. Kaiman loaned only the amount of $80 
on the set. It does not follow, however, that that 
figure represented the market value of the television 
set. Even assuming Mr. Kaiman’s opinion as to the 
market value of the television set might be con- 
sidered somewhat ambiguous and of doubtful validity 
because of the absence of evidence as to the amount 
of the profit included in his estimate of $125 to $150, 
it must’ be remembered that the question of value 
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was a question of fact for the determination of the 
jury. In Spreitzer v. State, 155 Neb. 70, 50 N. W. 2d 
516 (1951), the jury was faced with conflicting testi- 
mony as to the value of the goods which were stolen, 
one witness placing the value over the statutory 
minimum and another testifying to a value below 
such minimum. In refusing to set aside the jury’s 
verdict as to the value, this court said it is for the 
jury to resolve conflicts in the evidence and pass on 
the credibility of the witnesses. 

In the instant case, the jury had before it not only 
the testimony of the owner, Mrs. Newsome, that the 
fair market value of the television was $400, but also 
the testimony of Mr. Kaiman, although somewhat 
indefinite in nature, that the market value of the 
television set was between $125 and $150, but that 
there was an element of profit included in those fig- 
ures in an unspecified amount. The court in instruct- 
ing the jury stated one of the material elements 
which the State must prove by evidence beyond a 
reasonable doubt in order to convict the defendant 
was ‘‘That said goods and chattels had a value of 
one hundred dollars or upwards at the time they 
were received or bought by the defendant; * * *.’’ 
The court also instructed the jury that “ ‘value’ 
means the fair market value of the goods and chat- 
tels in question at the time and place of the alleged 
crime.’’ The court also instructed the jury it was 
not necessary for them to determine a specific fair 
market value but only that the fair market value of 
the item or items at the time in question was at least 
$100. By bringing back a verdict of guilt against the 
defendant in this case, it is clear, in view of the fore- 
going instructions, the jury found the value of the 
television set to be at least $100. We conclude there 
is sufficient evidence in the record to support the 
verdict in that regard. 

The defendant also claims the District Court com- 
mitted reversible error in failing to grant a mistrial 
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because of misconduct of the prosecutor in trying to 
implicate the defendant in prior similar crimes. It 
appears the prosecutor asked the defendant on 
cross-examination: ‘‘Have you ever had any other 
experiences with stolen property?’’ The court sus- 
tained the defendant’s objection to the question. 
The prosecutor informed the court the defendant 
was offering the defense of lack of knowledge and 
mistake or accident and that the State was inquiring 
with respect to his experience, knowledge, and in- 
tent in connection with the case. The prosecutor 
then asked: ‘‘John, did you ever sell any article to 
another party and then find out that the article had 
been stolen?’’ The defendant objected again and the 
court sustained the objection, following which a 
hearing was held out of the presence of the jury. At 
the hearing, the defendant moved for a mistrial be- 
cause of the prosecutor’s questions with reference to 
prior criminal activity on the part of the defendant 
claiming the questions obviously drew inferences as 
to the character of the defendant ‘‘which I think 
prejudices him in front of the jury, * * *.” At that 
point the court stated: ‘‘Before I rule on this, I 
think perhaps the State should make an offer of 
proof as to what the answers would be to these ques- 
tions if the court allowed them to be asked.’’ The 
prosecutor indicated to the court that he had a re- 
port from a police officer indicating the defendant 
told him he had purchased a motorcycle not knowing 
it was stolen, but later found out it was stolen and 
subsequently attempted to sell the motorcycle to an- 
other party knowing it was stolen; and, also, that he, 
the prosecutor, would have evidence that in March 
of 1976, the defendant sold a CB radio stolen from a 
Brandeis store to another party with the explanation 
he did not know it was stolen at the time he bought it 
or sold it but subsequently found out it was stolen; 
and third, that the defendant participated in the 
burglary of Dominican High School and led the police 
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to where the property stolen from Dominican was 
supposedly located, which property was not there. 
This event occurred on April 15, 1976. At that time, 
the prosecutor also informed the court: ‘‘I am not 
offering them to show his character or to show that 
he was convicted of prior offenses but merely be- 
cause the test of guilty knowledge is if a person of 
his age, intelligence, education and experience, 
would know, then the State has met its burden, and I 
am merely showing that he has had numerous, at 
least three, exposures to the police in connection 
with stolen property and therefore does have exper- 
ience and knowledge and lack of mistake in connec- 
tion with this case.’’ After further argument, the 
court stated: ‘‘I think it’s awful close to being on 
the idea of absence of mistake or accident. * * * I 
think that it might well be pertinent in the idea of 
absence of mistake and accident or knowledge, in- 
tent, but especially in view of the fact one of them is 
two years old or thereabouts, one of them is pending 
— * * * Well, in any event, I am going to rule that 
they be excluded. On the other hand, I think they’re 
close enough to it that I really can’t feel that there is 
any damage to the Defendant at this point sufficient 
to grant a mistrial, and so I am going to kind of rule 
both ways. Mistrial is denied. However, I am now 
going to admonish you that I will not allow anything 
along this line in. You have made your offer of 
proof. And so you are now directed not to.”’ 

It is clear from the record itself that although the 
prosecutor did ask two preliminary questions lead- 
ing up to the introduction of the specific incidents to 
which he referred, the court did not allow the testi- 
mony of the specific incidents to be introduced into 
evidence, although it appears he might properly 
have done so. Section 27-404 (2), R. R. 8S. 1948, pro- 
vides as follows: ‘‘Evidence of other crimes, wrongs, 
or acts is not admissible to prove the character of a 
person in order to show that he acted in conformity 
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therewith. It may, however, be admissible for other 
purposes, such as proof of motive, opportunity, in- 
tent, preparation, plan, knowledge, identity, or ab- 
sence of mistake or accident.’’ (Emphasis supplied. ) 
In State v. Swiney, 179 Neb. 230, 137 N. W. 2d 808 
(1965), a case antedating the Nebraska Evidence 
Code, we held that evidence of similar acts and of- 
fenses is admissible where an element of a crime 
charged is motive, criminal intent, or guilty knowl- 
edge. In that case, quoting from 1 Wharton, Crim- 
inal Evidence (11th Ed.), § 350, p. 520, we stated: 
‘‘Where an act is equivocal in its nature, and may be 
criminal or honest according to the intent with 
which it is done, then other acts of the defendant, 
and his conduct on other occasions, may be shown in 
order to disclose the mastering purpose of the al- 
leged criminal act.’’ Under the above authorities, 
there would seem to be little doubt that it would 
have been proper for the court to admit the proffered 
testimony relative to the acts of the defendant, at 
least one of which.was within a period of a few 
months of the incident involved in this case. How- 
ever, the court did not do so, and we do not believe 
any prejudice resulted to the defendant from the 
preliminary questions asked by the prosecutor. The 
error, if any, was harmless error, and we believe 
there was more than sufficient evidence to sustain 
the conviction of the defendant by the jury. 

We conclude that defendant’s three assignments of 
error are without merit, and, no other error appear- 
ing in the record, the judgment of the lower court 
must be affirmed. 

: AFFIRMED. 

McCown, J., concurs in result. 
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STATE OF NEBRASKA, APPELLANT, V. CLIFFORD E. 
HUFFMAN, APPELLEE. 
275 N. W. 2d 838 


Filed February 27, 1979. No. 42154. 


1. Criminal Law: Motor Vehicles. A violation of the ‘‘Nebraska 
Rules of the Road” is a crime, and the prosecution for such vio- 
lation is a criminal action. 

2. Criminal Law: Constitutional Law. A crime must be defined with 
sufficient definiteness and there must be ascertainable standards 
of guilt to inform those subject thereto as to what conduct will 
render them liable to punishment thereunder. The dividing line 
between what is lawful and unlawful cannot be left to conjecture. 

3. Criminal Law. The crime and the elements constituting it must be 
so clearly expressed that the ordinary person can intelligently 
choose in advance what course it is lawful for him to pursue. 

Appeal from the District Court for York County: 
WILLIAM H. Norton, Judge. Affirmed. 


Vincent Valentino and Michael J. Murphy, for ap- 
pellant. 


Larry R. Baumann, for appellee. 


Heard before Krivosua, C. J.. SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


Krivosua, C. J. 

This matter comes before the court on error pro- 
ceedings brought by the County Attorney of York 
County, Nebraska, pursuant to the provisions of sec- 
tions 29-2315.01 and 29-2319 (3), R. R. S. 1948. The 
specific question concerns the constitutionality of 
section 39-669, R. R. S. 1943, which provides as fol- 
lows: ‘‘Any person who operates a vehicle in a 
manner so as to endanger or be likely to endanger 
any person or property shall be guilty of careless 
driving.’’ (Emphasis supplied.) The county court of 
York County, Nebraska, wherein the appellee was 
tried on an amended charge of careless driving, sus- 
tained appellee’s motion to dismiss the charge, find- 
ing section 39-669, R. R. S. 1943, was void for vague- 
ness and therefore in violation of the fundamental 
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constitutional requirements of the due process 
clause. On appeal the District Court for York County, 
Nebraska, also found the statute to be vague and in 
violation of the constitutional requirements applicable 
thereto, and ruled the statute unconstitutional. We 
agree with the District Court and affirm the judg- 
ment. 

It is without question that a violation of section 39- 
669, R. R. 8. 1943, constitutes a crime for which a 
perpetrator is subject to criminal prosecution. 
State v. Knoles, 199 Neb. 211, 256 N. W. 2d 873. Since 
the statute in question is criminal in nature, it is a 
fundamental requirement of due process of law that 
such criminal statute be reasonably clear and def- 
inite. Markham v. Brainard, 178 Neb. 544, 134 N. W. 
2d 84; State v. Adams, 180 Neb. 542, 143 N. W. 2d 920. 

A crime must be defined with sufficient definite- 
ness and there must be ascertainable standards of 
guilt to inform those subject thereto as to what con- 
duct will render them liable to punishment there- 
under. State v. Nelson, 168 Neb. 394, 95 N. W. 2d 
678; Heywood v. Brainard, 181 Neb. 294, 147 N. W. 2d 
772. The dividing line between what is lawful and 
unlawful cannot be left to conjecture. State v. 
Adams, supra; State v. Nelson, supra. The citizen 
cannot be held to answer charges based upon penal 
statutes whose mandates are so uncertain that they 
will reasonably admit of different constructions. 
A criminal] statute cannot rest upon an uncertain 
foundation. The crime and the elements constituting 
it must be so clearly expressed that the ordinary 
person can intelligently choose in advance what 
course it is lawful for him to pursue. Penal statutes 
prohibiting the doing of certain things and providing 
a punishment for their violation should not admit of 
such a double meaning that the citizen may act upon 
one conception of its requirements and the courts 
upon another. State, ex rel. English v. Ruback, 135 
Neb. 335, 281 N. W. 607; Connally v. General Con- 
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struction Co., 269 U. S. 385, 46 S. Ct. 126, 70 L. Ed. 
322. A statute which forbids the doing of an act in 
terms so vague that men of common intelligence 
must necessarily guess as to its meaning, and differ 
as to its application, violates the first essential ele- 
ment of due process of law. State v. Adams, supra; 
State v. Pocras, 166 Neb. 642, 90 N. W. 2d 263. 

In the case of State v. Adams, supra, this court 
was called upon to determine the constitutionality of 
section 39-7,108.01, R. R. S. 1948. We there held that 
the statute in question was sufficiently vague as to 
violate the constitutional requirements saying: ‘‘As 
pointed out by the defendant, in a broad sense the 
mere operation of a motor vehicle endangers the 
safety of others to some extent. Although it is un- 
likely that the Legislature intended such a broad ap- 
plication, there is no language in the statute which 
limits it to a more specific application.’’ 

The statute in question makes it a violation not 
only to operate a motor vehicle ‘‘in a manner so as 
to endanger * * * any person or property,” but like- 
wise makes it an equal violation to operate a motor 
vehicle ‘‘in a manner * * * likely to endanger any 
person or property.’’ (Emphasis supplied.) If, in 
fact, as we said in State v. Adams, supra, men of 
common intelligence cannot ascertain in advance 
when they are operating a motor vehicle in a man- 
ner so as to endanger any person or property, all the 
more must it be said that it would be difficult or at 
least open to sufficient conjecture as to when one 
was operating a motor vehicle ‘‘in a manner so as to 
* * * be likely to endanger any person or property 
* * *” (Emphasis supplied.) Obviously the question 
of whether one is operating a motor vehicle in a 
manner so as to be likely to endanger must of neces- 
sity involve opinion and therefore be open to conjec- 
ture. Likewise, whether one is ‘‘likely’’ to be operat- 
ing a motor vehicle in such a manner as to endanger 
any person or property may to some extent depend 
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upon the ability of the driver as well as conditions, 
known or unknown, to the driver. 

The determination as to whether the particular 
driving was, in fact, in a manner ‘‘likely’’ to endan- 
ger may in some instances be ascertainable only 
after the fact. The standard announced in the stat- 
ute fails to describe a crime and the elements consti- 
tuting the crime in a clear, prospective manner as 
required by our criminal law. There appears within 
the statute no ascertainable standard by which men 
of common intelligence can determine what is un- 
lawful. Under the provisions of the act as it now 
stands, no injury need occur. The test is only to de- 
termine if, in fact, one operated an automobile in 
such a manner “‘likely’’ to endanger. In certain in- 
stances that may only be ascertainable after the fact 
and based upon speculation and conjecture. To per- 
mit the doing of an act without violation of the stat- 
ute if performed by an experienced driver, while 
making the same act unlawful if performed by a no- 
vice driver, is far too vague and indefinite to with- 
stand constitutional attack. We, therefore, find and 
declare that section 39-669, R. R. S. 1943, is vague 
and indefinite and is thus unconstitutional. We ac- 
cordingly affirm the judgment of the District Court 
for York County, Nebraska 

AFFIRMED. 

McCown and BropDkeEy, JJ., concur in result. 

CLINTON, J., dissenting. 

I respectfully dissent. The majority finds that the 
statutory language, ‘‘operates a vehicle in a manner 
so as to endanger or be likely to endanger any per- 
son or property shall be guilty of careless driving,”’ 
is so vague and unsusceptible of a determinable 
meaning that it is unconstitutional. I agree that 
criminal statutes (as well as others) occasionally 
may be that vague. In my judgment, however, this 
is not one of those cases. 

This court held a predecessor statute, section 39- 
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7,108.01, R. R. 8. 1943, unconstitutional for vagueness. 
The language of the statute under consideration 
there was: ‘‘ ‘Any person or persons who shall op- 
erate a vehicle upon any highway in such a manner 
as to (1) endanger the safety of others or (2) cause 
immoderate wear or damage to any highway, shall 
be deemed guilty of a misdemeanor....’’’ State v. 
Adams, 180 Neb. 542, 143 N. W. 2d 920. 

It is apparent the opinion in Adams was founded 
upon the premise that the language describing the 
act prohibited did not import an element of ‘‘careless 
or negligent operation,’’ and that some such lan- 
guage was necessary to make it sufficiently precise. 
The opinion referred to a New Jersey case with the 
apparent purpose of indicating the kind of language 
which would be acceptably definite and said: ‘‘The 
New Jersey statute included an element of careless 
or negligent operation which is absent from section 
39-7,108.01, R. R. 8. 1943.”’ 

The first argument of the majority here seems to 
be that the word ‘‘careless,’’ in section 39-669, R. R. 
S. 1943, only names the crime but does not describe 
the act which is prohibited. It seems clear enough 
to me that the words of section 39-669, R. R. S. 1943, 
import the concept of driving in a careless or negli- 
gent manner so as to endanger. Apparently if the 
statute read: ‘‘Any person who operates a vehicle 
in a careless [or negligent] manner so as to en- 
danger or be likely to endanger any person or prop- 
erty shall be guilty of a misdemeanor [infraction],”’ 
the majority would be satisfied. We have a duty to 
construe statutes so they satisfy constitutional re- 
quirements if possible. Here, where the statute in 
its body calls the crime ‘‘careless driving,’’ it quite 
obviously means the manner of driving must be 
careless. As so construed the statute is not vague. 

The majority also argues the statute is vague be- 
cause whether the manner of driving is likely to en- 
danger ‘‘may in some instances be ascertainable 
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only after the fact.’’ This seems an unusual and ten- 
uous argument, since whether a violation has oc- 
curred must always be ascertained after the fact by 
the trier of fact in the light of the evidence. If sec- 
tion 39-669, R. R. 8. 1943, is vague, then it seems to 
me that the same is true of section 39-669.01, R. R. S. 
1948, where the proscription is against driving ‘‘in 
such a manner as to indicate an indifferent or wan- 
ton disregard for the safety of persons or property . . 
..’ It would also be true of section 39-669.03, R. R. 
S. 1948, where the disregard must be ‘‘in such a 
manner as to indicate a willful disregard... .’’ 

Various statutes and ordinances relating to speed 
limits, in addition to prohibiting driving higher than 
a specified number of miles per hour, also contain 
general provisions making it unlawful to drive at a 
speed ‘‘greater than is reasonable and prudent un- 
der the conditions and having regard to the actual 
and potential hazards then existing.’’ § 39-662 (1), 
R. R. 8. 1948. This language is no more vague than 
the careless driving section and I dare say no one 
can determine beforehand precisely the facts which 
constitute a violation. No one has ever suggested 
that section 39-662, R. R. 8. 1943, or other similar 
enactments are unconstitutionally vague and I pre- 
dict that this court will never say so. 

Third, the majority relies upon one of the myths of 
the law which the courts have long mouthed unthink- 
ingly, i.e., that the statute must be sufficiently def- 
inite so persons examining it may be informed of 
what conduct is prohibited, or as stated in the ma- 
jority opinion, so the ‘‘person can _ intelligently 
choose in advance what course it is lawful for him to 
pursue.’’ Such statements are myths because the 
real reason for the requirement of reasonable cer- 
tainty is to enable courts to determine after the fact 
what the lawmakers intended to prohibit and 
whether or not there has been a violation. Nothing 
is more elementary in the law than that ignorance of 


440 NEBRASKA REPORTS [VoL. 202 


State v. Radford 


a statute is no defense to a charge of its violation. 
Few people consult the statutes before acting, and 
then only in highly technical areas such as tax mat- 
ters and antitrust regulations. 

In the very nature of language and human under- 
standing, some concepts, such as careless, reckless, 
negligent, and greater than reasonable under the 
circumstances, can be described only in quite gen- 
eral terms. I would hold the statute in question con- 
stitutional. 

SPENCER, Retired Justice, joins in this dissent. 


STATE OF NEBRASKA, APPELLEE, V. KENDELL N. 
RADFORD, APPELLANT. 
276 N. W. 2d 82 


Filed February 27, 1979. No. 42174. 


Statutes: Right to Counsel. For the purpose of determining whether 
a defendant is entitled to the appointment of counsel at public ex- 
pense, indigency is defined as the inability to retain counsel with- 
out prejudicing one’s financial ability to provide economic neces- 
sities for one’s self or one’s family. § 29-1804.04, R. R. S. 1948. 


Appeal from the District Court for Gage County: 
WILLIAM B. Rist, Judge. Affirmed. 


Dean E. Erickson, for appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellee. 


Heard before Krivosna, C. J.. BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HastTINGs, JJ. 


BOSLAUGH, J. 

This is an appeal in a post conviction proceeding. 
The defendant was convicted in the county court of 
second offense operating a motor vehicle while his 
operator’s license was suspended and was sentenced 
to 6 months imprisonment in the county jail. No ap- 
peal was taken from the judgment and the defendant 
commenced serving the sentence. 


® 


VOL. 202] JANUARY TERM, 1979 441 


State v. Radford 


On January 31, 1978, the defendant filed a petition 
in the county court seeking post conviction relief on 
the grounds that the county court should have ap- 
pointed counsel for the defendant and that he was 
denied his right to trial by jury. The county court 
dismissed the petition and on appeal to the District 
Court the judgment was affirmed. The defendant 
has appealed to this court. 

The record shows the defendant was first ar- 
raigned in the county court on August 9, 1977. At 
that time the county judge explained that the defend- 
ant had a right to be represented by an attorney, 
and if he could not afford an attorney, one would be 
appointed at public expense. The county judge also 
explained that the defendant had a right to trial by 
jury. The defendant stated that he understood the 
explanation of his rights; that he wished to be repre- 
sented by an attorney, but was unable to retain one; 
and that he wanted to be represented by an attorney 
at public expense. 

The defendant was then examined under oath by 
the county judge. The defendant testified that he 
was employed at Petersen’s Vise Grips earning 
‘‘about 116 every four days.’’ He was single and had 
no cash or bank accounts. He owned no other prop- 
erty except an automobile, on which he owed more 
than it was worth. 

The county judge then denied the defendant’s re- 
quest for the appointment of an attorney at public 
expense and continued the matter until August 16, 
1977, so that the defendant could see if he could re- 
tain and talk with an attorney before entering a 
plea. 

On August 16, 1977, the defendant appeared with- 
out an attorney and stated that he wished to plead 
not guilty and represent himself. After further 
questioning the defendant stated that he wanted 
‘just an ordinary trial’’ without a jury. The trial 
was then set for October 17, 1977. The county judge 
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recommended to the defendant that he obtain coun- 
sel and suggested he talk to an attorney and find out 
what the expense would be. 

On October 17, 1977, the defendant appeared for 
trial without counsel. The county judge sum- 
marized what had happened before stating that the 
defendant had pleaded not guilty and had waived a 
jury trial. The defendant stated that this was cor- 
rect; that he was present without an attorney; and 
that he was prepared to proceed with the trial. The 
trial proceeded and the defendant was found guilty 
of driving on a suspended license on July 31, 1977. 
The matter was then continued until October 20, 
1977, for the determination as to whether it was a 
second offense. 

On October 20, 1977, the defendant appeared in the 
county court with James Sharp, an attorney. Sharp 
was unable to represent the defendant because of a 
conflict of interest. The matter was continued until 
October 21, 1977, at which time the defendant ap- 
peared with his present counsel. 

The principal issue in this case is whether the find- 
ing of the county judge that the defendant was not 
indigent is supported by the evidence. Section 29- 
1804.04, R. R. S. 1943, defines indigency as ‘‘the ina- 
bility to retain legal counsel without prejudicing 
one’s financial ability to provide economic necessi- 
ties for one’s self or one’s family.”’ 

At the time the defendant appeared before the 
county judge claiming to be an indigent he testified 
he was earning $116 per week and was single. Al- 
though the record indicates the defendant became 
unemployed before the date of the trial, the record 
does not show this information was communicated 
to the county judge until November 10, 1977. The de- 
fendant made no effort to obtain counsel at his own 
expense until after he had been found guilty on Oc-® 
tober 17, 1977, more than 60 days after his first ap- 
pearance in the county court. There is some sug- 
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gestion in the record that the defendant preferred to 
represent himself if he could not obtain counsel at 
public expense before trial. 

Although this is somewhat of a borderline case, we 
think the record sustains the finding of the county 
judge that without a further showing of inability to 
obtain counsel the defendant was not entitled to the 
appointment of counsel at public expense. The evi- 
dence developed at the post conviction hearing did 
not show otherwise. 

The record fully sustains the finding of a waiver of 
trial by jury. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. MICHAEL EUGENE 
MILLER, APPELLANT. 
275 N. W. 2d 614 


Filed February 27, 1979. No. 42250. 


1. Criminal Law: Trial: Guilty Pleas: Motions, Rules, and Orders. 
A motion to withdraw a guilty plea addresses itself to the discretion 
of the trial judge, and, in the absence of a clear abuse of that dis- 
cretion, the appellate court will not interfere. 

2. Criminal Law: Trial: Guilty Pleas. It is not proper for a trial 
judge to permit the withdrawal of a guilty plea which was knowingly, 
intelligently, and voluntarily made unless such withdrawal is neces- 
sary to correct a manifest injustice. 

3. Criminal Law: Evidence: Burden of Proof. The burden is on the 
defendant to establish the manifest injustice by clear and convinc- 
ing evidence. 

4. Criminal Law: Guilty Pleas: Waiver. When the defendant 
waives his state court remedies and admits his guilt, he assumes 
the risk of ordinary error in either his or his attorney's assessment 
of the law and facts. 

5. Criminal Law: Guilty Pleas. A guilty plea may not be with- 
drawn as a matter of right solely because the defendant chose to 
withhold facts from his attorney and the court which, if believed, 
might have prevented the attorney from recommending that the 
plea be entered or the court from accepting it. 


Appeal from the District Court for Dakota County: 
FRANCIS J. KNEIFL, Judge. Affirmed. 
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Thomas A. Vakulskas, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before KrivosnHa, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


CLINTON, J. 

Defendant-appellant Michael Eugene Miller pled 
guilty to a charge of breaking into a dwelling with 
the intent to steal property. Before sentencing, de- 
fendant made a statement alleging several impro- 
prieties on the part of a county attorney and the 
sheriff's department, after which defendant’s 
attorney moved that defendant be allowed to with- 
draw his guilty plea and proceed to trial. The court 
denied the motion and sentenced defendant to serve 
2 to 8 years in the Nebraska Penal and Correctional 
Complex with no credit given for time already 
served. 

The sole issue on this appeal is whether the trial 
court erred in refusing to set aside defendant’s guil- 
ty plea. The claim is that the statements made by 
defendant at the time of sentencing clearly showed 
that his guilty plea was not knowingly, intelligently, 
and voluntarily entered. We affirm. 

The principles which govern in this case are as fol- 
lows: A motion to withdraw a guilty plea addresses 
itself to the discretion of the trial judge, and, in the 
absence of a clear abuse of that discretion, the ap- 
pellate court will not interfere. Jurgenson v. State, 
166 Neb. 111, 88 N. W. 2d 129. It is not proper for a 
trial judge to permit the withdrawal of a plea of 
guilty which was knowingly, intelligently, and volun- 
tarily made unless such withdrawal is necessary to 
correct a manifest injustice. State v. Evans, 194 
Neb. 559, 234 N. W. 2d 199; State v. Johnson, 187 Neb. 
26, 187 N. W. 2d 99. The burden is on the defendant 
to establish the manifest injustice by clear and con- 
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vincing evidence. State v. Krug, 187 Neb. 551, 192 N. 
W. 2d 163; State v. Johnson, supra. 

The defendant does not and could not allege any 
defect in the proceedings wherein his plea was en- 
tered and accepted. Before accepting the plea, the 
trial court conducted a comprehensive inquiry to en- 
sure that defendant understood the maximum and 
minimum penalties for the crime with which he was 
charged, the constitutional rights which he was 
waiving, and the fact that the court was not bound 
by the terms of the plea bargain which defendant 
and his attorney had entered into with the county at- 
torney. The court specifically inquired: ‘‘Has any- 
body made any promises, threats or inducements to 
get you to come into this court and enter a plea of 
guilty, Mr. Miller?’’ to which defendant replied, 
‘No, sir.’’ Defendant then admitted to the court 
that he was in fact guilty and described the commis- 
sion of the crime in detail. After asking whether de- 
fendant understood the proceedings and giving de- 
fendant an opportunity to ask questions, the court 
accepted the plea of guilty. 

Before the date set for sentencing, defendant 
wrote a letter to the county attorney in which he 
threatened to stir up trouble unless the county attor- 
ney followed through on unspecified promises to 
help defendant. In another letter to the trial court, 
defendant alleged promises, threats, and denial of 
the right to counsel. 

At the sentencing proceedings, the court first per- 
mitted defendant to make a statement concerning 
the allegations in his letter to the court. Defen- 
dant’s statement will not be summarized here since, 
even if the statement were accepted as true in every 
respect, it utterly failed to establish by clear and 
convincing evidence that defendant’s plea had not 
been knowingly, intelligently, or voluntarily entered, 
or that withdrawal of the plea was necessary to cor- 
rect a manifest injustice. 
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One other matter requires comment. Defendant 
had not informed his attorney of any of the alleged 
improprieties until after the arraignment because he 
thought he would not be believed and because he 
was relying on the county attorney’s promise to help 
him if he pled guilty. However, defendant alleged 
no promises by the county attorney other than a ver- 
sion of those disclosed in the plea bargain, which the 
county attorney honored in every respect although 
the court chose not to accept some of the terms of 
the bargain. 

It is possible defendant’s attorney would have rec- 
ommended pleading not guilty and proceeding to 
trial had defendant informed him of these allega- 
tions prior to the arraignment, but it is pointless to 
speculate about that now. Defendant chose not to 
tell his attorney or the court of these matters, and, 
in fact, chose to tell the court that no one had made 
any promises or threats to induce his plea. 
‘“‘TWjhen the defendant waives his state court rem- 
edies and admits his guilt .. . he assumes the risk of 
ordinary error in either his or his attorney’s assess- 
ment of the law and facts.’’ (Emphasis supplied.) 
State v. Bevins, 187 Neb. 785, 194 N. W. 2d 181. We 
hold that a guilty plea may not be withdrawn as a 
matter of right solely because the defendant chose to 
withhold facts from his attorney and the court 
which, if believed, might have prevented the attor- 
ney from recommending that the plea be entered or 
the court from accepting it. 

AFFIRMED. 

McCown, J., dissenting in part. 

This court has again approved a denial of credit 
for time served in jail while awaiting sentence with- 
out explanation. The District Court gave no explana- 
tion or reason for denial of credit in the record. This 
court has held that ordinarily a defendant should be 
given credit for time spent in jail prior to sentencing. 
See State v. Blazek, 199 Neb. 466, 259 N. W. 2d 914. 
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See, also, my concurring opinion in Eutzy v. State, 
199 Neb. 384; 258 N. W. 2d 829. 

Most judges of the District Court now grant credit 
for jail time as a matter of course. All judges of the 
District Court should do so and this court should con- 
sistently demand that credit be given for jail time 
where no explanation appears to justify denial. 


RiCHARD J. COOK ET AL., APPELLEES AND CROSS- 
APPELLANTS, Vv. OTTO H. BEERMANN, APPELLANT AND 
CROSS-APPELLEE, IMPLEADED WITH ALLEN L. HEIKES, 

APPELLEE AND CROSS-APPELLEE. 
276 N. W. 2d 84 


Filed March 6, 1979. No. 41634. 


SUPPLEMENTAL OPINION 

Trial: Pleadings. Affirmative allegations made by a defendant in 
his answer to a cross-claim against him by a codefendant, which 
allegations are in essence denials of allegations of the cross-claim, 
are not to be treated as judicial admissions upon which the plaintiff 
may rely in his claim against the defendant, where the rights of the 
cross-claiming defendant against his codefendant arise from an in- 
dependent contract between them. 


Appeal from the District Court for Dakota County: 
Francis J. KNEIFL, Judge. Affirmed. 


Pierson, Ackerman, Fitchett & Akin and Joseph 
E. Marsh, for appellant. 


Maurice S. Redmond and Gleysteen, Harper, 
Eidsmoe & Heidman, for appellees Richard J. Cook 


et al. 


Heard before SPENcER, C. J., Pro Tem., BosLaucu, 
McCown, CLINTON, BrRopDKEY, and WHITE, JJ., and 
Kons, Retired District Judge. 


PER CURIAM. 
Upon motion for rehearing, the opinion previously 
adopted by this court and appearing at 201 Neb. 675, 
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271 N. W. 2d 459, is modified in the following particu- 
lars. 

Syllabi 7 and 8 are withdrawn and the syllabus ap- 
pearing above is substituted. 

The following statement is stricken from the opin- 
ion because it constitutes mere dicta and appears to 
decide a matter not at issue: ‘‘Actually, there is au- 
thority that the irrigation pipe and sprinkler system 
were also fixtures even though they were not physi- 
cally attached to the real estate. We said in Frost v. 
Schinkel, 121 Neb. 784, 238 N. W. 659 (1931): ‘It 
should be a safe rule to say that parts of property 
which are not physically attached to realty, but 
which are absolutely necessary to the operation of 
machinery and equipment which is physically at- 
tached, become themselves governed by the same 
rules as that which is annexed to the freehold.’ ”’ 

All of that portion of the opinion beginning with the 
words: ‘‘While this involved a dispute as to value 
between the codefendants,’’ down to and including 
the end of the opinion is stricken and the following 
substituted therefor. 

The rule of evidence is that matters contained in 
pleadings are judicial admissions insofar as the ad- 
versary is concerned. Sleezer v. Lang, 170 Neb. 239, 
102 N. W. 2d 435; Knuth v. Singer, 174 Neb. 182, 116 
N. W. 2d 291; Saum v. L. R. Foy Constr. Co., Inc., 
190 Neb. 783, 212 N. W. 2d 648; State v. Mahloch, 174 
Neb. 190, 116 N. W. 2d 305; Kirchner v. Gast, 169 
Neb. 404, 100 N. W. 2d 65; In re Estate of McClene- 
ghan, 145 Neb. 707, 17 N. W. 2d 923. Matters con- 
tained in pleadings in other cases are simple admis- 
sions. Zimmerman v. Lindblad, 154 Neb. 453, 48 N. 
W. 2d 415; Sears v. Mid-City Motors, Inc., 178 Neb. 
175, 182 N. W. 2d 361, affirmed on rehearing, 179 Neb. 
100, 1386 N. W. 2d 428. The same is true of super- 
seded pleadings. Sleezer v. Lang, supra; Johnson v. 
Griepenstroh, 150 Neb. 126, 33 N. W. 2d 549. 

If in this case the plaintiff had brought action 
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against Heikes alone and obtained judgment against 
him, then Heikes could have, in an independent ac- 
tion, sought recovery from Beermann on implied 
warranties of title. In such an action, so far as 
plaintiff was concerned, whatever Beermann said 
would only be simple admissions under the above 
principles. We believe that under the facts here the 
‘admission’? was at most a simple admission and 
not a judicial admission binding the trial court. 

We hold that affirmative allegations made by a de- 
fendant in his answer to a cross-claim against him 
by a codefendant, which allegations are in essence 
denials of allegations of the cross-claim, are not to 
be treated as judicial admissions upon which the 
plaintiff may rely in his claim against the defendant, 
where the rights of the cross-claiming defendant 
against his codefendant arise from an independent 
contract between them. 

The judgment of the trial court is affirmed. 

AFFIRMED. 

White, J., dissenting. 

Assuming that the majority is correct in its de- 
termination and its characterization that the state- 
ment in Beermann’s pleading was not a judicial ad- 
mission, the majority have come to an improper re- 
sult. As both the majority and the opinion on re- 
hearing point out, the pleading which contained the 
admission was not admitted into evidence by the 
trial court; it was therefore not considered. Such 
evidence is acknowledged by all parties to be rele- 
vant and bears directly on the issue in controversy. 
Logic would require that the case be remanded for a 
new trial in which the admittedly admissible evi- 
dence would be considered by the trier of fact in ar- 
riving at his judgment. Instead, the majority votes 
to affirm, both condemning the refusal of the trial 
court to admit the evidence and agreeing with it on 
the result. I would reverse and remand for new trial. 

BosLaucH, J., joins in this dissent. 
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Davip H. STAHMER ET AL., APPELLANTS, V. FRANK 
MarsH, STATE TREASURER, ET AL., APPELLEES. 
276 N. W. 2d 87 


Filed March 6, 1979. Nos. 41790, 41791, 41792. 


1. Schools and School Districts: Voters. Legal voters of school dis- 
tricts have the right to maintain legal action in their own names to 
determine the boundaries of the district. 

2. Pleadings: Statutes: Parties. Separate causes of action may not 
be joined in a single petition unless each cause affects all parties. § 
25-702, R. R. S. 1943. 

Appeals from the District Court for Douglas Coun- 
ty: Patrick W. Lyncu, Judge. Affirmed. 


Wright & Simmons, for appellants. 


Verne Moore, Jr. of Moore, Moore & Peters and 
James W. R. Brown of Fitzgerald, Brown, Leahy, 
Strom, Schorr & Barmettler, for appellee District 66 
of Douglas County. 


Shrout, Christian, Krieger & Merwald, for appel- 
lee Ralston School District. 


Young, White, Ramsey, Wieland & Owens, for ap- 
pellee Millard School District. 


Heard before SpeNcER, C. J., Pro Tem., BOSLAUGH, 
McCown, CLINTON, and WuiTE, JJ., and Van PELTtT, 
District Judge, and Kuns, Retired District Judge. 


WHITE, J. 

In this trio of lawsuits, the plaintiffs are residents 
and taxpayers of the School District of Omaha, 
Douglas County, Nebraska. On behalf of them- 
selves and persons similarly situated, they seek de- 
claratory relief against the three principal defend- 
ants, School District 66 (Westside), Ralston School 
District, and Millard School District, all of Douglas 
County. The School District of Omaha and various 
county and state officials are also named as defend- 
ants. Each of the named defendants was a party de- 
fendant to each lawsuit. 
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The relief requested was a determination in each 
case that such parts of the three districts as may be 
within the city limits of the City of Omaha, are a 
part of the School District of the City of Omaha. 
Plaintiffs further prayed for reassignment of various 
tax revenues, this prayer directed at the county and 
state officials responsible for this function. 

The defendants demurred and the trial court sus- 
tained the demurrer. Plaintiffs elected to stand on 
their petition. The petition was dismissed and the 
plaintiffs appeal. 

In the order sustaining the demurrer, the trial 
court held that: (1) The plaintiffs had no standing 
to maintain the suit; (2) there is a defect of parties 
and a misjoinder of causes of action; (3) that bound- 
aries of a metropolitan school district do not auto- 
matically expand by additions or annexations to a 
metropolitan city. We will discuss only assignments 
(1) and (2). 

Do the plaintiffs have standing? We said in 
School Dist. of Gering v. Stannard, 193 Neb. 624, 228 
N. W. 2d 600: ‘‘* * * this court has repeatedly held 
that legal school voters of school districts involved 
in district boundary proceedings have the right to 
maintain legal action with respect thereto in their 
own names.’’ See, also, Cacek v. Munson, 160 Neb. 
187, 69 N. W. 2d 692; State ex rel. Larson v. Morri- 
son, 155 Neb. 309, 51 N. W. 2d 626. Whether or not, 
as the trial court held, the petition on its face dis- 
closed conflicts in the class so that a class action suit 
could not be maintained under present Nebraska law 
is immaterial. See Blankenship v. Omaha P. P. 
Dist., 195 Neb. 170, 237 N. W. 2d 86. The fact is that 
by clear Nebraska authority plaintiffs have standing 
in their own right to maintain this action. 

In each of the three suits, the plaintiffs, in their 
first cause, sought general relief as against all par- 
ties to the action including the three school districts. 
The second cause of action in each of the suits was 


452 NEBRASKA REPORTS [Vou. 202 


Anderson v. Moore 


respectively directed only at School District 66 
(Westside), the Ralston School District, and the Mil- 
lard School District. It is elementary that causes of 
action may not be joined in one petition unless each 
cause of action affects all parties to the action. See, 
§ 25-701, R. R. S. 1948; § 25-702, R. R. S. 1943; Sickler 
v. City of Broken Bow, 143 Neb. 542, 10 N. W. 2d 462. 
The trial court was correct in holding that there was 
a misjoinder of causes of action and properly sus- 
tained the demurrer. 

The plaintiffs elected not to amend and the peti- 
tion was dismissed. Any further ruling by the trial 
court with respect to any of the substantive issues 
involved in the pleadings was not properly before it 
and is not properly before this court. We do not 
make any determinations of the merits of plaintiffs’ 
cause either on the statutory grounds they cite or on 
the constitutional grounds which they argue and 
which could be the subject of evidence in the event 
of further action. Because of the misjoinder of 
causes of action, the order of the trial court sustain- 
ing defendants’ demurrer is affirmed and the cause 
dismissed. 

AFFIRMED. 

CLINTON, J., concurs in result. 


SANDRA ANDERSON, APPELLANT, V. Y. S. MooRE, 
M.D., APPELLEE. 
275 N. W. 2d 842 
Filed March 6, 1979 No. 41802. 


1. Verdicts: Trial. A motion for a directed verdict or its equivalent 
must be treated as an admission of the truth of all material and 
relevant evidence submitted on behalf of the party against whom 
the motion is directed, and such party is entitled to have every con- 
troverted fact resolved in his favor and to have the benefit of every 
inference which can reasonably be deduced from the evidence. 
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2. Malpractice: Negligence. Malpractice may consist in the lack of 
skill or care in diagnosis as well as in treatment. 

In determining what constitutes reasonable and 
ordinary care, Skill, and diligence on the part of a doctor in a par- 
ticular community, the test is that which physicians or surgeons in 
the same neighborhood and in similar communities engaged in the 
same or similar lines of work would ordinarily exercise for the 
benefit of their patients. 

4. Malpractice: Negligence: Burden of Proof: Damages: Prob- 
able Cause. Proof of medical negligence (malpractice) requires 
two basic evidentiary steps, followed by proof relating to proxi- 
mate cause and damages: (1) Evidence of the generally ac- 
cepted and recognized standard of care or skill of the medical com- 
munity in the particular kind of care; and (2) a showing that the 
physician or surgeon in question negligently departed from that 
standard in his treatment of the plaintiff. The burden of estab- 
lishing both these essential elements rests upon the plaintiff's intro- 
duction of expert medical testimony. 


Appeal from the District Court for Lancaster 


County: DaLe E. FAHRNBRUCH, Judge. Reversed 
and remanded. 


Edward F. Fogarty of Guilfoyle, Fogarty & Lund 
and J. Michael Moeller, for appellant. 


Fredric H. Kauffman of Cline, Williams, Wright, 
Johnson & Oldfather, for appellee. 


Heard before SpPpeENcER, McCown, CLINTON, and 
WHITE, JJ., and WARREN, District Judge. 


SPENCER, J. 

This is a medical malpractice action brought by 
Sandra Anderson against Y. S. Moore, M.D. At the 
close of the plaintiff’s evidence the District Court 
sustained the defendant’s motion for a directed ver- 
dict and plaintiff prosecutes this appeal. The issue 
involved is whether the doctor violated the standard 
of care in the Lincoln community by negligently 
diagnosing plaintiff's symptoms, and in prematurely 
discharging her from the hospital. We reverse. 

Plaintiff, at the time of the incident giving rise to 
this action, was a 29-year-old resident of Lincoln, 
Nebraska. On August 4, 1974, she traveled to Fort 
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Collins, Colorado, to visit her estranged husband. 
Two or three days later, while still in Fort Collins, 
she experienced lower abdominal pains and vomit- 
ing. On August 8, 1974, she went by bus to Denver, 
Colorado, to stay with her brother. She still experi- 
enced stomach pains, was vomiting, and had diar- 
rhea. The following day she entered a Denver hos- 
pital emergency room and was prescribed medica- 
tion. On August 10, she returned by plane to Lin- 
coln. That evening, while at her sister’s home, the 
pain became more severe and she was taken to 
Bryan Memorial Hospital. 

Plaintiff was admitted to the emergency room at 
Bryan Memorial Hospital at 9:55 p.m. The physi- 
cian on duty, Doctor J. D. Nelson, conducted a 
physical examination. He observed abdominal 
tenderness, especially in the right lower quadrant. 
A vaginal examination revealed extreme tenderness 
in the right adnexal area and a creamy white vagi- 
nal discharge. Blood tests, X-rays, and cultures 
were taken. The diagnosis made by Doctor Nelson 
was possible pelvic inflammatory disease (PID), 
appendicitis, or viral gastroenteritis. 

The defendant was plaintiff's regular physician. 
He was contacted by Doctor Nelson and prescribed 
Lomotil. Plaintiff returned to her sister’s home, but 
when the pain did not subside after taking the medi- 
cation, she called the defendant. He had her report 
to Lincoln General Hospital, where she checked in at 
1 a.m., on August 11, 1974. 

Plaintiff was examined by the defendant at Lin- 
coln General Hospital. His notes indicate she was 
experiencing moderately severe pain in the lower 
abdominal region. Nausea, diarrhea, and vaginal 
discharge were present. Plaintiff did not have a 
fever. Defendant’s impression was noted as prob- 
able PID. He also made a notation to rule out ap- 
pendicitis, meaning he considered appendicitis a 
possibility. In these respects his diagnosis con- 
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formed to that made by Dr. Nelson. Defendant pre- 
scribed Demerol for the pain and ordered another 
blood test for a white blood cell count. He visited 
plaintiff again during his rounds that morning and 
observed she was feeling better and was not suffer- 
ing from nausea. He directed that Demerol be 
given as needed and that penicillin be administered. 

On August 12, defendant received the report on the 
X-ray taken at Bryan Memorial Hospital. It indi- 
cated a possible fecalith in the appendix. This sug- 
gested the possibility of appendicitis. The defendant 
then called in Doctor Richard Toren for surgical 
consultation. Doctor Toren examined the plaintiff 
on the evening of August 12, and made the following 
notation: ‘‘ ‘Patient examined, history reviewed. 
Very hard to evaluate because of over-reacting. 
Rectal exam reveals very tender when cervix 
manipulated. Abdomen difficult to evaluate. Bowel 
sounds are rare. Think this may still be PID. Will 
follow.’’’ Doctor Toren followed the case through- 
out plaintiff’s stay at the hospital and continued to 
consult with the defendant. 

From a review of his progress notes, the nurses’ 
notes, and the medication chart, defendant de- 
scribed plaintiff’s condition through August 14, as 
follows: ‘It was very stormy. She had a lot of 
pain, was very uncomfortable, required a lot of 
narcotics for relief of pain. She didn’t get to sleep 
very much, I don’t think. She had a miserable two 
or three days.’’ During this period of time from Au- 
gust 11 to August 14, plaintiff was given penicillin 
injections. Her white blood cell count decreased 
from a high of 18,900 on August 11, to 11,700 on Au- 
gust 14. 

On August 13, defendant directed that plaintiff be 
given light food as opposed to a liquid diet and that 
antibiotics be administered by mouth. The next day 
shots were stopped completely and penicillin was 
given by mouth. Plaintiff began to experience 
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nausea and vomiting. Defendant attributed this to 
the change in medication. He did not think it was 
caused by a bowel obstruction because this would be 
accompanied by a very distended, firm abdomen 
which plaintiff did not have. Further, plaintiff was 
not experiencing pain consistent with a bowel ob- 
struction and was having bowel movements. De- 
fendant prescribed Tigan to relieve the nausea and 
vomiting. 

By August 16, plaintiff's condition had improved to 
the point where defendant could conduct a pelvic ex- 
amination. Her pelvis was still tender but there 
were no masses. There was some fullness on the 
right side indicating salpingitis, or inflammation of 
the uterine tube. Plaintiff began vomiting on the 
night of the 16th, and defendant, thinking the oral 
medication might have to be discontinued, started 
plaintiff on intravenous fluid. Some vomiting con- 
tinued during the early morning hours of August 17. 

When defendant visited plaintiff during morning 
rounds on the 17th, she was much improved. She no 
longer had nausea; her abdomen was soft; and she 
was without pain. Plaintiff expressed a desire to go 
home and defendant was of the opinion she could be 
placed on an outpatient status. He discharged her 
from the hospital and prescribed penicillin to be 
taken orally. He instructed plaintiff to notify him if 
her condition worsened and also to report at his of- 
fice at the end of a specified time, at which time he 
expected to do a physical and pelvic examination 
and to make further blood tests. Defendant testified 
that although he believed plaintiff could be released 
from the hospital, she was not completely well. This 
was indicated by tachycardia, or a rapid pulse rate, 
and the fact she had vomited during the night, most 
recently at 4:30 a.m. Plaintiff was discharged into 
the care of her mother at 9:10 a.m., on August 17, 
1974. She never contacted the defendant after that 
time. 
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Plaintiff spent the following week with her parents 
in Deshler, Nebraska. She testified that after she 
had been home for a day she started to have a lot of 
pain, was vomiting, and had diarrhea. Toward the 
end of the week she began to feel better and re- 
turned to Lincoln on Saturday, August 24, 1974. She 
went to work on Monday and experienced no pain 
during the day. That night, however, the pain re- 
turned. She attempted to work on Tuesday morning 
but could not stand the pain. She called her mother- 
in-law who took her to another Lincoln physician, 
Doctor J. M. Stemper. Doctor Stemper examined 
plaintiff in his office and then had her admitted to 
Bryan Memorial Hospital at 4:20 p.m., on August 27, 
1974. His diagnosis at the time was: Possible 
pelvic inflammatory disease (PID) or possible ap- 
pendicitis. This is the same diagnosis made by de- 
fendant on August 11, 1974. 

After a consultation with a surgeon, exploratory 
surgery was performed on August 28, 1974, by Doc- 
tor L. E. Tenney. A large inflammatory mass was 
discovered in the lower right quadrant of the abdo- 
men. The small bowel was markedly distended and 
fecal matter was leaking from a defect in the ileum. 
There was a tremendous amount of contamination in 
the pelvic area, with fecal matter. The appendix 
was acutely inflamed. An appendectomy and ile- 
ostomy were performed. Attempted repair of the 
ileum was not considered suitable at that time. In- 
stead, the bowel was divided at the affected area 
and the two segments were exteriorized. The peri- 
toneal cavity was thoroughly irrigated and drains 
were inserted for the pelvic abscess. Plaintiff’s re- 
covery was somewhat slow because of the infection 
and a fistula which developed following surgery. 
She was released from the hospital on October 5, 
1974, at which time she went home and was cared for 
by her mother. An ileostomy bag was attached to 
the exteriorized bowel. 
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On October 21, 1974, plaintiff reentered Bryan Me- 
morial Hospital for reanastomosis of the ileum. This 
corrective surgery was performed by Doctor Tenney 
on October 24, 1974. Plaintiff’s stay in the hospital 
following this operation was prolonged because of in- 
fection, but she was finally discharged on November 
10, 1974. She convalesced at home and returned to 
work in January 1975, without encountering further 
problems. 

Plaintiff alleged defendant was negligent in the 
following two respects: ‘‘a. Lack of due care in his 
diagnosis of the Plaintiff’s affliction, resulting in his 
incorrectly diagnosing the Plaintiff’s true condition, 
which was either one or more of the following: acute 
or peri appendicitis, or regional illeitis (sic). b. Pre- 
maturely discharging Plaintiff from Lincoln General 
Hospital on or about the 17th day of August, 1974, 
when he knew or should have known she needed con- 
tinued diagnosis, care and treatment, in that she 
was until early that morning experiencing nausea, 
vomiting, fever, elevated pulse rate, & abdominal 
pain.”’ 

Following plaintiff’s first surgery, consultation 
was had with two gastroenterologists, Doctor Joseph 
Stitcher and Doctor David Dyke. The diagnosis of 
Doctor Stitcher on September 9, 1974, was as fol- 
lows: ‘‘Acute pelvic inflammatory process, prob- 
ably acute enteritis/possible Crohn’s disease with 
subsequent small bowel fistula.’’ Enteritis refers to 
inflammation of the small intestine. Crohn’s 
disease is another name for regional ileitis. Biopsy 
reports and X-rays, however, did not reveal the 
presence of Crohn’s disease. Doctor Stemper’s 
diagnosis following plaintiff’s October discharge was 
as follows: ‘‘1. Pelvic abscess. 2. Acute appen- 
dicitis. 3. Possible regional ileitis with fistula 
formation.’’ 

On October 22, 1974, just prior to plaintiff’s second 
surgery, Doctor Dyke noted that plaintiff's ‘‘surgical 
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tissue has been personally reviewed and the rebi- 
opsies of the ileum plus the small bowel study 
(X-ray) have not suggested Crohn’s disease.”’ 

Plaintiff's expert witness, Doctor John Dunn, an 
Omaha family practitioner, testified from his review 
of the hospital records he concluded plaintiff had 
Crohn’s disease. Plaintiff developed the complica- 
tions of an abscess formation and a fistula formation 
as a result of regional ileitis. He did not think there 
was any difference between the standard of care for 
a practitioner in Lincoln as contrasted with Omaha. 
He testified the standard of care at the time of hos- 
pitalization ‘‘is to develop what’s called differential 
diagnosis of the symptoms and the findings that are 
presented.’’ From the symptoms the plaintiff was 
exhibiting, Doctor Dunn thought the differential 
diagnosis would include appendicitis, pelvic inflam- 
matory disease, disease of the ovary, viral infection 
of the bowel, and urinary tract infection. He tes- 
tified he had no fault with Doctor Moore having 
chosen PID as a working diagnosis. He further tes- 
tified he had no objection to his mode of treatment 
for the first few days. He did feel, however, that 
Doctor Moore deviated from the standard of care af- 
ter what he considered to be a reasonable length of 
time when the patient’s condition did not improve as 
it should have if the working diagnosis had been cor- 
rect. 

Doctor Dunn testified as to the standard of care as 
follows: ‘‘The standard of care, first of all, requires 
a concept of what a general standard of medical 
care is. And I think the important thing is that the 
general standard of medical care requires that a 
physician treating a patient develop a mechanism or 
a procedure by which he develops a proper approach 
to the solution of a problem, whatever that problem 
might be. The way to approach a medical problem 
in terms of a recognized standard of medical care is 
to develop, first of all, the possibilities for the causes 
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of the problem, to develop the most likely possibility 
or the most workable possibility, and design a thera- 
py for that particular problem, hoping to find a solu- 
tion to the medical problem. And I think that part 
of the standard of medical care is to evaluate the ap- 
proach at appropriate intervals to decide whether 
the approach decided on was the one that’s working. 
And what essentially the standard of care is is to try 
and develop a method of procedure which solves a 
medical problem at hand and which allows for re- 
evaluation and development of a different approach 
if a particular medical problem seems to be stub- 
born or seems to be resistant to the therapy that’s 
been chosen the first go-round.”’ 

Doctor Dunn further testified in his opinion there 
was a deviation from the standard of medical care 
at approximately the third or fourth day of the hos- 
pitalization. His testimony on this point was as fol- 
lows: ‘‘I think that the deviation, to summarize, I 
think the deviation was the failure to re-evaluate 
what I think was a therapy that was not solving the 
problem that the patient presented with and that the 
deviation basically centered around a failure to re- 
evaluate and to go on to another possible therapy for 
the problem or to approach it from another angle 
and order appropriate tests to find out whether there 
were other possibilities.”’ 

He further testified: ‘‘The standard of care, the 
standard of medical care requires that the physician 
involved in the therapy of the patient re-evaluate the 
therapy and if the therapy is not effective to go on to 
other laboratory or x-ray tests or to other appropri- 
ate tests that might indicate why the patient, either 
why the patient isn’t responding to therapy or wheth- 
er the original working diagnosis was incorrect.”’ 

Doctor Dunn was then asked what the standard of 
care required at the time she responded as she did to 
the penicillin, ampicillin, chloromycetin therapy. 
He answered as follows: ‘‘I think the standard 
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of care would require that two or three courses of 
action be taken. One, a consultant be recalled to re- 
evaluate the patient. Two, x-ray tests, which in this 
case may have been helpful, could have been or- 
dered. And, three, a re-evaluation of the blood work 
could have been done.”’ 

Doctor Dunn then testified as to the standard of 
care applicable to the discharge of a patient. It is 
as follows: ‘‘The standard of care basically is rela- 
tive to the pre-hospital condition of the patient. The 
ideal is to achieve the same medical state or state of 
health at the time of discharge as at the time of ad- 
mission to the hospital or prior to the time that the 
patient became ill. With some conditions there is no 
way to reachieve that state of health. And, so, the 
ultimate goal is to reach optimum recovery from 
whatever caused the hospitalization. The other 
parts of appropriate discharge are to establish a pat- 
tern for the patient to be seen in the office, to make 
sure that the patient is aware of the medications or 
the therapies required on discharge, and to appro- 
priately inform the patient as to the preblem that 
they had and treatment and the possible problems 
that might occur in the future.”’ 

Doctor Dunn then described plaintiff’s condition 
immediately prior to the discharge. He felt the 
plaintiff should not have been discharged on the 17th 
because the nurses’ notes on the 16th indicate she 
was crying, upset, and could not sleep. She vomited 
what is described as ‘‘greenish fluid.’’ She com- 
plained of abdominal discomfort and received 
Demerol. She was also on Percodan, which is an- 
other pain medication. On the 17th, the day of dis- 
charge, her pulse continued at the rate of 120 to 130. 
She continued to receive Demerol. She had vomit- 
ed as late as 4:30 that morning. She had been given 
Tigan for nausea. In his opinion she was still sick 
and her problem had not been solved. 

In Doctor Dunn’s opinion the deviation from the 
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standard of medical care was that she was dis- 
charged with a high pulse rate which is an indication 
of body stress. She was discharged shortly after she 
had had significant problems with vomiting and that 
even up to the day of discharge she was receiving 
very strong pain medication. All of these indicators 
to him demonstrated that her problem had not been 
solved. 

Doctor Dunn was asked whether any complica- 
tions resulted from defendant’s deviations from the 
standard of care. He replied: ‘‘On the basis of the 
medical records that I have reviewed, including 
pathologic specimens and the reports from the path- 
ologists, the operative reports, the consultants’ re- 
ports, I feel that the patient developed complications 
and those complications were increased because of 
failure to, a failure to treat appropriately at an early 
stage.’’ 

Doctor Dunn testified that what he thought she had 
was regional ileitis because the complications that 
she developed and the findings at the surgery were 
consistent > with complications of regional ileitis, 
those being an abscess formation and a fistula for- 
mation. ‘‘There are other things that can cause 
those complications, but those two are definitely as- 
sociated with regional ileitis.’’ During later ques- 
tioning, Doctor Dunn stated that in his opinion 
earlier medical or surgical treatment would have 
avoided the ileostomy. 

On cross-examination, Doctor Dunn acknowledged 
that tests had not revealed the presence of Crohn’s 
disease and there was some question as to whether 
this was in fact the cause of plaintiff's problem. He 
further stated that Crohn’s disease is difficult to 
diagnose and he could not fault defendant for failing 
to arrive at a diagnosis of Crohn’s disease. He also 
recognized that a pelvic abscess is a common com- 
plication of pelvic inflammatory disease. He an- 
swered in the affirmative when asked whether ‘‘pel- 
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vic inflammatory disease can result in an abscess 
which will surround the appendix and bowel and will 
cause the type of problems Mrs. Anderson had.”’ 

Doctor Dunn maintained, however, that regard- 
less of whether plaintiff had Crohn’s disease or PID, 
there was a deviation from the accepted standard of 
medical care. He testified: ‘‘No. My opinion as to 
— as to a deviation from the standard of care is not 
based on the ultimate diagnosis. Because as far as 
I’m concerned, the ultimate diagnosis, even on the 
basis of what is available in the chart, is still not 
solidified. The only thing we can really say is that 
the biopsies that were done after the surgery showed 
no evidence of Crohn’s disease. But what I’m bas- 
ing my opinion on is the fact that the patient didn’t 
get better.”’ 

On further cross-examination as to whether or not 
his opinion in the case was based upon his judgment 
that the patient had Crohn’s disease, his answer was 
as follows: ‘‘What I’m saying is that I think the 
patient had Crohn’s disease and that she had to have 
an operation because of it. And if that was the case, 
then her early treatment might have prevented the 
necessity for the ileostomy. But what I’m ultimate- 
ly saying is that it’s the deviation from the standard 
of care doesn’t have anything to do with what ulti- 
mately the cause of all these problems was. It’s the 
fact that in the last few days of the hospitalization 
the patient was still sick.”’ 

In reviewing this case, the applicable rule is: ‘‘A 
motion for a directed verdict or its equivalent must 
be treated as an admission of the truth of all mate- 
rial and relevant evidence submitted on behalf of the 
party against whom the motion is directed, and such 
party is entitled to have every controverted fact re- 
solved in his favor and to have the benefit of every 
inference which can reasonably be deduced from the 
evidence.’’ Kortus v. Jensen, 195 Neb. 261, 237 N. W. 
2d 845 (1976). 
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In a malpractice action, the burden is on the plain- 
tiff to prove the generally recognized medical stand- 
ard involved; that there was a deviation from that 
standard by the defendant; and that such deviation 
was the proximate cause of the plaintiff’s injury. 

The first of plaintiff's two allegations of negli- 
gence alleges a lack of due care on the part of the 
defendant in his diagnosis of the plaintiff’s affliction. 
As we said in Golonka v. Gatewood, 199 Neb. 216, 257 
N. W. 2d 403 (1977): ‘‘Malpractice may consist in 
the lack of skill or care in diagnosis as well as in 
treatment.’’ In that case we quoted the following 
from Cook v. Moats, 121 Neb. 769, 238 N. W. 529 
(1931): ‘‘ ‘To make a skilful and careful diagnosis 
of the trouble from which the plaintiff is suffering is 
one of the fundamental duties of a physician, and if 
he fails in that regard as well as in the application of 
improper treatment, and damages result therefrom, 
he must answer therefor.’ ’’ 

A patient is entitled to an ordinarily careful and 
thorough examination such as the circumstances, 
the condition of the plaintiff, and the physician’s 
opportunities for examination will permit, and, 
while he does not insure the correctness of his diag- 
nosis, a physician or surgeon is required to use rea- 
sonable skill and care in determining through diag- 
nosis the condition of the patient and the nature of 
the ailment, and is liable for a failure, due to want of 
the requisite skill or care to diagnose correctly the 
nature of the ailment, with resulting injury or detri- 
ment to the plaintiff. In re Estate of Johnson, 145 
Neb. 333, 16 N. W. 2d 504 (1944). 

In Kortus v. Jensen, 195 Neb. 261, 237 N. W. 2d 845 
(1976), we said: ‘‘In determining what constitutes 
reasonable and ordinary care, skill, and diligence on 
the part of a doctor in a particular community, the 
test is that which physicians or surgeons in the same 
neighborhood and in similar communities engaged 
in the same or similar lines of work would ordinarily 
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exercise for the benefit of their patients. * * * Under 
the foregoing rules, proof of medical negligence 
(malpractice) requires two basic evidentiary steps, 
followed by proof relating to proximate cause and 
damages: (1) Evidence of the generally accepted 
and recognized standard of care or skill of the medi- 
cal community in the particular kind of care; and 
(2) a showing that the physician or surgeon in ques- 
tion negligently departed from that standard in his 
treatment of the plaintiff. The burden of establish- 
ing both these essential elements rests upon the 
plaintiff's introduction of expert medical testi- 
mony.”’ 

On the point under consideration, it is to be noted 
that plaintiff’s evidence discloses every doctor who 
made a diagnosis before the surgery made substan- 
tially the same diagnosis as the defendant. After 
the surgery, Doctor Stitcher, one of plaintiff's gas- 
troenterologists, made a diagnosis of acute PID, 
probable acute enteritis or inflammation of the 
small intestine, or possibly Crohn’s disease with sub- 
sequent bowel fistula. However, his biopsy reports 
and X-rays did not reveal the presence of Crohn’s 
disease. 

Looking at the evidence most favorably to the 
plaintiff, plaintiff’s expert ruled out acute appendi- 
citis and periappendicitis during the period that 
plaintiff was under defendant’s care. The question 
then arises as to whether a physician could be negli- 
gent in failing to use due care in diagnosing some- 
thing the patient did not have at the time the patient 
was under the physician’s care. A physician could 
not be negligent in failing to give tests for something 
the patient did not have while under his care. Con- 
sidering the fact that plaintiff’s expert found no fault 
on the part of the doctor on this point, there can be 
no liability for them. Assuming, however, that both 
of those symptomologies were present while the 
plaintiff was under the care of the defendant, plain- 
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tiff’s expert did not delineate the medically recog- 
nized standard of diagnosis in either instance, nor 
did he set forth any deviation from the standard by 
the defendant. There would then be a lack of proof 
on the part of the plaintiff to submit those issues to 
the jury. 

Considering regional ileitis, which is technically 
called Crohn’s disease, plaintiff's expert asserts that 
the plaintiff had Crohn’s disease. He admitted this 
is a difficult disease to diagnose and nowhere does 
he fault the defendant for failing to diagnose it. 
Actually, he was asked the following question: 
“Now, as I understand it, it’s your opinion that it 
certainly is not a deviation from the standard of 
care to be unable to diagnose Crohn’s disease, is it? 
A. That’s right.” 

We have heretofore set out Doctor Dunn’s concept 
of the general standard of medical care to develop a 
proper diagnosis. We note he said part of the stand- 
ard of medical care is to evaluate the approach at 
‘appropriate intervals,’’ to decide whether the ap- 
proach decided on was the one that’s working, and 
what essentially the standard of care is to try and 
develop a method of procedure which ‘‘solves a med- 
ical problem at hand’’ and which allows for re- 
evaluation and development of a different approach 
if a particular medical problem seems to be stub- 
born or seems to be resistant to the therapy that’s 
been chosen the first go-around. 

Assuming this is the standard of care, where in the 
standard is ‘‘appropriate intervals’’ defined? There 
is no evidence in the record of another standard de- 
fining ‘‘appropriate intervals.’’ This must be left to 
the judgment of the treating physician. 

Plaintiff's expert supplied his own standard: ‘‘I 
think the deviation occurred in that after what I con- 
sider to be a reasonable length of time, the patient’s 
condition did not improve as should have been the 
case if the working diagnosis had been correct * * *.”’ 
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We emphasize ‘‘in that after what I consider to be 
a reasonable length of time.’’ A medical expert wit- 
ness cannot set up his own standard and bind a phy- 
sician charged with malpractice with that standard. 
To permit this practice would put every physician at 
the mercy of any so-called expert willing to conjure 
up a standard to fit the case in which the expert is 
testifying. 

We are not suggesting by this statement that the 
plaintiff's expert was intentionally doing so. We 
emphasize the point, however, to suggest that a 
medical standard cannot depend upon the idiosyn- 
crasies of the expert, or the personal standard of the 
expert, which in and of itself may be a deviation 
from the generally accepted medical standard. 

Plaintiff's failure to introduce in evidence a stand- 
ard on ‘‘appropriate intervals’’ in and of itself de- 
feats the negligence attributed to the defendant by 
plaintiff’s expert. The testimony is undisputed that 
defendant called in a surgeon, Doctor Richard 
Toren, for surgical consultation the day after plain- 
tiff was admitted to the hospital and Doctor Toren 
examined plaintiff and followed the case throughout 
plaintiff’s stay at the hospital, continuing to consult 
with the defendant. We point this out to show that 
defendant was meeting the first criteria suggested 
by plaintiff's expert. Relative to X-ray tests, we 
emphasize his language ‘‘may have been helpful,”’ 
and also ‘‘a re-evaluation of the blood work could 
have been done.”’ 

Plaintiff’s expert testified these procedures should 
have been undertaken at, according to his own 
standard, ‘‘appropriate intervals.’’ Nowhere in the 
record is there an opinion based upon reasonable 
medical certainty as to what these procedures would 
have shown had they been accomplished. Nor is 
there any opinion that such procedures would have 
confirmed the doctor’s after-the-fact diagnosis at the 
time. 
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Besides proving a physician charged with mal- 
practice deviated from a standard of care, a plain- 
tiff must prove such deviation caused injury or 
damage to the plaintiff. In other words, there must 
be proximate causation. In this case, plaintiff's ex- 
pert attributed plaintiff's injury to negligence in the 
lack of early treatment. There is a reasonable in- 
ference from the expert’s testimony that if plaintiff 
had not been prematurely discharged from the hos- 
pital the iliostomy would have been avoided. 

This brings us to plaintiff’s other allegation of neg- 
ligence: ‘‘(b) Prematurely discharging Plaintiff 
from Lincoln General Hospital on or about the 17th 
day of August, 1974, when he knew or should have 
known she needed continued diagnosis, care and 
treatment, in that she was until early that morning 
experiencing nausea, vomiting, fever, elevated pulse 
rate, & abdominal pain.”’ 

Plaintiff adduced evidence that at the time of her 
discharge from the hospital she was still on strong 
pain medication. She had a pulse rate between 120 
and 130, which was an indication of body stress. She 
was discharged approximately 5 hours after experi- 
encing severe abdominal pains and significant prob- 
lems with vomiting. Dr. Dunn testified these were 
deviations from the standard of medical care re- 
quired by the circumstances. 

We are considering this evidence on the sustaining 
of a motion for a directed verdict. We are required 
to give the plaintiff the benefit of every inference 
which can reasonably be deduced from the evidence. 
On the record before us, we cannot say this did not 
present a jury question. On this issue the motion 
should have been overruled. 

The judgment is reversed and the cause is re- 
manded for a new trial. 

REVERSED AND REMANDED. 
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JOSEPH WEISS, APPELLEE, V. UNION INSURANCE 
CoMPANY, A CORPORATION, APPELLANT. 
276 N. W. 2d 88 


Filed March 6, 1979. No. 41806. 


1. Motor Vehicles: Certificate of Title Act. The execution of the cer- 
tificate of title is the exclusive method of conveying ownership to a 
motor vehicle, but the certificate is not in itself conclusive of own- 
ership. 

2. Statutes: Intent: Words and Phrases. In the construction of a 
statute, no sentence, clause, or word should be rejected as mean- 
ingless or superfluous; rather, the plain and ordinary meaning of 
all the language employed should be taken into account in order to 
determine the legislative will. 

3. Certificate of Title Act. In determining whether there has been de- 
livery of an executed certificate of title, the ordinary rules per- 
taining to the delivery of a written instrument apply. 

4. Certificate of Title Act: Intent. The delivery of a written instru- 
ment is largely a question of intent, which is to be determined from 
all the facts and circumstances of the particular case. There must 
be an intent on the part of the grantor that the instrument operate 
as a muniment of title to take effect presently and an acceptance 
by the grantee with the intent to take title. 

5. Judgments: Evidence. The judgment of a trial court in an action 
at law where a jury has been waived has the effect of a verdict of a 
jury and should not be set aside on appeal unless clearly wrong. In 
determining the sufficiency of the evidence to sustain a judgment, 
that evidence must be considered most favorably to the successful 
party, every controverted fact must be resolved in that party’s 
favor, and he is entitled to the benefit of any inferences reasonably 
deducible from it. 

6. Negotiable Instruments. An instrument is not delivered until it has 
passed beyond the dominion, control, and authority of its maker 
and is no longer capable of being recalled; and where the maker 
gives the instrument to a third party to hold until the happening of 
some contingency, there is no delivery. 

7. Certificate of Title Act: Escrows. Where a third party has the 
duty to hold an executed certificate of title on behalf of the seller of 
a motor vehicle until the performance of the conditions of the sale 
and then deliver the certificate to the buyer, that party is acting as 
an escrow agent. 

When an executed certificate of title is held in 
escrow, legal title to the motor vehicle remains in its seller until 
performance of the conditions of the contract by the buyer. 

9. Supreme Court: Appeal and Error. The Supreme Court may, at 
its option, consider plain error not specified in appellant’s brief. 
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Appeal from the District Court for Chase County: 
Jack H. HENDRIX, Judge. Affirmed in part, reversed 
in part, and remanded for modification in conform- 
ity with this opinion. 


R. Kevin O’Donnell & William P. Mueller of 
McGinley, Lane, Mueller, Shanahan & McQuillan, 
for appellant. 


Terry E. Savage and Joseph M. Caffall, for appel- 
lee. 


Heard before SPENCER, McCown, CLINTON, and 
Waits, JJ., and WarREN, District Judge. 


CLINTON, J. 

Union Insurance Company appeals from a holding 
that Joseph Weiss was the owner of a motor vehicle 
covered by Weiss’ automobile insurance policy with 
Union on the day the motor vehicle was involved in 
an accident, that Union’s attempted termination of 
the policy was null and void, and that Weiss was 
entitled to damages in the amount of the fair market 
value of the vehicle on the day of the accident less 
its salvage value. 

Joseph Weiss owned a 1974 Chevrolet pickup truck. 
During the period relevant to this action, the truck 
was insured with Union for a policy period ending 
September 21, 1976. Among other things, the insur- 
ance contract covered collision damage to the truck 
in the amount of its actual cash value less $100, and 
the policy was in effect while any person was using 
or operating the truck with Mr. Weiss’ permission. 

In July 1976, Weiss agreed to sell the truck to Ivan 
Shill, a fellow employee, for $3,100, provided Shill 
could come up with the purchase price. Since there 
was a lien on the truck in the amount of $3,100, Weiss 
felt he needed to receive the entire purchase price at 
the time of the sale. Weiss and Shill discussed the 
possibility of financing the sale with a Mr. Beckett, 
an officer of the bank holding the security interest in 
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the truck. It was eventually agreed that the bank 
would loan Shill $2,300 and Weiss’ and Shill’s em- 
ployer would loan Shill an $800 downpayment and 
cosign the note for the bank loan. The two loans to 
Shill were to be used to pay Weiss’ debt, so that after 
the sale Weiss would have no further obligation to 
the bank. 

On July 13, 1976, Weiss and Shill went to the bank 
and signed several documents relating to the trans- 
action. Their employer was not present at that 
meeting as he was out of town that day, but he in- 
tended to go to the bank at some other time to cosign 
the note and hand over the downpayment. Among 
other things, Weiss and Shill executed and Mr. 
Beckett notarized the certificate of title to the truck. 
The certificate had been held by the bank pursuant 
to Weiss’ loan and remained with the bank after it 
was executed. 

Prior to July 13, Weiss had allowed Shill to use the 
truck from time to time. Between July 13 and 18, 
Shill used the truck several times. Weiss used the 
truck at least once in that period and, on one of the 
days, the truck was in the shop for repairs which 
were authorized and paid for by Weiss. On July 18, 
Shill was involved in an accident while driving the 
truck, and the truck was damaged beyond possibility 
of repair. It was stipulated at trial that the truck 
had a fair market value of $3,100 prior to the acci- 
dent and a salvage value of $400 after the accident. 

Weiss reported the accident to Union. In early 
August, Weiss received a letter from Union denying 
liability under the policy as of July 13, 1976, on the 
ground that Weiss had given title to Shill on that 
day. A check for the remainder of the premium on 
the truck was enclosed in the letter. Weiss returned 
the check to the company and, after further efforts 
to communicate with Union failed, brought this suit. 

A jury was waived and trial was had to the court. 
After hearing the evidence, which consisted primari- 
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ly of the testimony of Beckett, Weiss, and Shill, the 
court ruled that Weiss was the owner of the truck on 
July 18 because there had been no delivery of the 
truck or the title on July 13 or thereafter. The court 
found that the attempted cancellation of the policy 
was null and void and ordered that a judgment be 
entered for Weiss and against Union in the sum of 
$2,700 plus costs. Union appealed. We affirm in 
part and reverse in part. 

Union’s assignments of error consolidate into a 
challenge to the Court’s finding that Weiss was the 
owner of the truck after July 13 because there had 
been no delivery of the truck or the title. Whether 
or not Weiss was the owner of the truck after July 13 
controls the validity of Union’s termination of the 
policy and its liability under the policy; hence, the 
assignments of error on these points are meaning- 
less. 

The sale of motor vehicles in Nebraska is regu- 
lated by the Certificate of Title Act. §§ 60-102 
through 60-117, R. R. S. 1943. Section 60-105 (1), R. 
R. 8. 1943, states in pertinent part: ‘‘No person . 
acquiring a motor vehicle .. . from the owner there- 
of ... shall acquire any right, title, claim, or inter- 
est in or to such motor vehicle . . . until he shall have 
had delivered to him physical possession of such mo- 
tor vehicle ... and a certificate of title ... duly 
executed in accordance with the provisions of this 
act, and with such assignments thereon as may be 
necessary to show title in the purchaser thereof 

As required by section 60-114, R. R. S. 1943, the 
form for assignment of title which appears on the re- 
verse side of the motor vehicle certificate of title 
states in part: ‘‘The undersigned, being the owner 
of the motor vehicle described in the within certifi- 
cate of title, hereby sells and assigns all his right, 
title and interest in and to said certificate of title and 
the motor vehicle described therein... .’’ The form 
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for application for a certificate of title, as required 
by section 60-114, R. R. S. 1943, also appears on the 
reverse side of the certificate of title and states that 
the applicant ‘‘hereby states that he is the lawful 
owner or purchaser of the following described motor 
vehicle... .”’ 

Union takes the position that the mere signing of 
the above statements under oath by the buyer and 
the seller constitutes ‘‘delivery”’ of the executed cer- 
tificate of title regardless of the intent of the parties 
to the sale. This may be the rule when an innocent 
third party has relied on a duly executed certificate 
of title to his detriment. Garbark v. Newman, 155 
Neb. 188, 51 N. W. 2d 315. In the absence of such cir- 
cumstances, this court has consistently held that, 
while the execution of the certificate of title is the 
exclusive method of conveying title to a motor ve- 
hicle, the certificate is not in itself conclusive of 
ownership. First Nat. Bank & Trust Co. v. Ohio 
Cas. Ins. Co., 196 Neb. 595, 244 N. W. 2d 209; Snyder 
v. Lincoln, 156 Neb. 190, 55 N. W. 2d 614. 

The phrasing of the statute does not support Union’s 
contention that mere execution of the certificate of ti- 
tle constitutes delivery of the certificate. Section 60- 
105(1), R. R. S. 1943, requires delivery of both the 
executed certificate of title and possession of the mo- 
tor vehicle rather than execution of the certificate of 
title and delivery of possession of the motor vehicle. 
To adopt Union’s interpretation of the act would re- 
quire us to construe ‘‘delivery’’ as modifying only 
‘‘possession of such motor vehicle,’’ a construction 
which clearly violates the grammatical structure of 
the language of the statute. This we decline to do. In 
the construction of a statute, no sentence, clause, or 
word should be rejected as meaningless or super- 
fluous; rather, the plain and ordinary meaning of all 
the language employed should be taken into account 
in order to determine the legislative will. Pettigrew 
v. Home Ins. Co., 191 Neb. 312, 214 N. W. 2d 920. 
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In determining whether there has been delivery of 
an executed certificate of title, the ordinary rules 
pertaining to the delivery of a written instrument 
apply. The delivery of a written instrument is 
largely a question of intent, which is to be deter- 
mined from all the facts and circumstances of the 
particular case. There must be an intent on the part 
of the grantor that the instrument operate as a 
muniment of title to take effect presently and an ac- 
ceptance of the instrument by the grantee with the 
intent to take title. Smith v. Black, 143 Neb. 244, 9 
N. W. 2d 193; Ehlers v. Seip, 1386 Neb. 722, 287 N. W. 
202. 

Whether the parties had the requisite intent is a 
matter for the finder of fact, and the judgment of a 
trial court in an action at law where a jury has been 
waived has the effect of a verdict of a jury and 
should not be set aside on appeal unless clearly 
wrong. In determining the sufficiency of the evi- 
dence to sustain a judgment, that evidence must be 
considered most favorably to the successful party; 
every controverted fact must be resolved in that 
party’s favor, and he is entitled to the benefit of any 
inferences reasonably deducible from it. Burgess v. 
Curly Olney’s, Inc., 198 Neb. 153, 251 N. W. 2d 888. 
In this case, Weiss and Shill both testified they did 
not intend to pass title to the truck at the time of the 
execution of the certificate of title but were only 
completing the preliminary paperwork so that title 
could pass when their employer paid over the down- 
payment and cosigned the note. The evidence is 
clearly sufficient to sustain the trial court’s holding 
that delivery of the certificate of title never took 
place. 

The evidence that Weiss and Shill did not intend 
delivery of the certificate of title is not negated by 
the fact that the instrument was left with Mr. 
Beckett. ‘‘An instrument is not delivered until it 
has passed beyond the dominion, control, and au- 
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thority of the maker and is no longer capable of be- 
ing recalled,’’ Kula v. Kula, 149 Neb. 347, 31 N. W. 2d 
96, and where the maker gives the instrument to a 
third person to hold until the happening of some con- 
tingency, there is no delivery. Ladman v. Ladman, 
130 Neb. 913, 267 N. W. 188. 

Beckett testified that he did not believe a sale had 
taken place on July 13 and was merely holding the 
documents until the downpayment and cosigning 
were completed. Beckett further testified that he 
had no authority to deliver title to Shill or anyone 
else until these conditions were met and in fact took 
no action with respect to any of the documents 
signed by Shill, including the loan papers, because 
he considered the sale had never been completed. 

Union argues the bank could not have been acting 
as an agent for Weiss because it had already entered 
into a financing arrangement with Shill and was 
therefore not completely under Weiss’ control. In 
fact, the evidence clearly shows that the bank was 
acting as an escrow agent and had a duty to Weiss to 
hold the certificate of title until the performance of 
the conditions of the sale and a duty to Shill to de- 
liver the title when the conditions had been fulfilled. 
Pike v. Triska, 165 Neb. 104, 84 N. W. 2d 311. That 
the bank also had a financial interest in the transac- 
tion does not negate the agency where the bank’s 
own interests coincided exactly with its duties as an 
escrow agent. Since the certificate of title was held 
in escrow, legal title to the truck remained in Weiss 
until performance of the conditions of the sale. Pike 
v. Triska, supra. 

The trial court also held that there had been no de- 
livery of physical possession of the truck. As sec- 
tion 60-105 (1), R. R. S. 1943, clearly requires de- 
livery of both physical possession of the vehicle and 
an executed certificate of title and delivery of the 
certificate of title never took place, we need not re- 
view that issue on this appeal. 
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We affirm the verdict, but the trial court’s award 
of damages requires modification. By stipulation, 
the parties agreed the value of the truck was $3,100 
before the accident, its salvage value after the acci- 
dent was $400, and the total loss was therefore $2,700. 
The trial court accordingly entered judgment for 
Weiss in the amount of $2,700. However, the insur- 
ance policy, which is incorporated into the record, 
shows Weiss’ collision insurance was the ‘‘$100 de- 
ductible’’ variety. Thus, under the policy, Weiss 
was entitled to a judgment of only $2,600. 

Union neglected to assign the excessiveness of the 
award as error, but this court may, at its option, 
consider plain error not specified in appellant’s 
brief. § 25-1919, R. R. S. 1943; Schmidt v. Richman 
Gordman, Inc., 191 Neb. 345, 215 N. W. 2d 105. We 
therefore hold the trial court’s award of damages 
was excessive to the extent that it did not reflect the 
‘*$100 deductible’ provision. 

AFFIRMED IN PART, REVERSED IN PART, 
AND REMANDED FOR MODIFICATION IN 
CONFORMITY WITH THIS OPINION. 


LOREN L. LINTNER, APPELLANT, V. DEAN R. Roos, 
APPELLEE. 
276 N. W. 2d 93 


Filed March 6, 1979. No. 41844. 


1. Trial: Juries: Witnesses: Evidence. A jury is not required to 
accept as absolute verity every statement of a witness not contra- 
dicted by direct evidence. The persuasiveness of evidence may be 
destroyed even though not contradicted by direct evidence. 

2. Trial: Damages: Evidence. Under a claim of damages for per- 
sonal injuries, the evidence in proof of damages must be direct and 
certain. Proof that damage might or could have been caused by an 
accident is not sufficient to sustain a verdict for the claimant. 


Appeal from the District Court for Otoe County: 
Raymonp J. Case, Judge. Affirmed. 
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Thomas A. Otepka of Gross, Welch, Vinardi, 
Kauffman & Day, for appellee. 


Heard before SpENcER, Retired Justice, BOSLAUGH, 
and Wuitse, JJ., and Wo.Lr and Spracus, District 
Judges. 


Wo Fr, District Judge. 

The jury returned a verdict for the defendant in 
this action for damages as a result of a rear end au- 
tomobile collision accident occurring on September 
28, 1975, at the intersection of Highway No. 50 and 
11th Street in Syracuse, Otoe County, Nebraska. 
The defendant’s answer admitted that the accident 
was proximately caused by his negligence but 
specifically denied the accident caused the injury 
and damages alleged to have been sustained by the 
plaintiff. The trial court instructed the jury that the 
defendant had admitted he was negligent in the 
operation of his automobile and that his negligence 
was the proximate cause of the collision. The court 
instructed the jury that before the plaintiff may 
recover from the defendant, he must prove by a 
preponderance of the evidence that (1) he sustained 
personal injury, (2) that the personal injuries were 
proximately caused and the proximate result of the 
accident in question, and (3) the nature, extent, and 
amount of his damages for such injuries. 

The plaintiff's motion for a new trial contended 
that the verdict was not sustained by sufficient evi- 
dence, the verdict was contrary to law, the jury 
failed to follow the instructions of the court, and the 
verdict was contrary to the evidence. The District 
Court overruled plaintiff’s motion for a new trial. 
We affirm the judgment of the District Court. 

The plaintiff contends the evidence before the jury 
clearly indicates the plaintiff’s injuries were the re- 
sult of the accident and that in finding for the de- 
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fendant, the jury obviously must have ignored the 
evidence and the defendant’s admission of negli- 
gence. 

The court’s instructions to the jury, the compe- 
tency of the witnesses and the foundation for their 
testimony, and the conduct of the jury are not in any 
way questioned in this appeal. Thus the sole ques- 
tion is whether, upon review of the evidence, the ver- 
dict was so clearly wrong that we can say, as a mat- 
ter of law, that the jury disregarded the instructions 
and returned a verdict for the defendant when rea- 
sonable minds could come to no other conclusion un- 
der the evidence than that the verdict should be for 
the plaintiff. 

It is clear the plaintiff would not be entitled to a 
verdict, even for nominal damages, unless there is 
evidence to support a finding that the plaintiff was 
injured as a result of the accident or, as more com- 
monly stated, that the accident was the proximate 
cause of the injury. 

Plaintiff’s evidence shows that the plaintiff was 
approximately 18 years of age at the time of the ac- 
cident and was a student at Peru State College. On 
that day he had been to a rodeo where he had par- 
ticipated in the saddle bronc ride and bulldogging 
and as he was returning to his parents’ home in 
Syracuse, Nebraska, the accident occurred. The 
plaintiff testified that he was shocked by the injury 
and his back and neck started to hurt. However, the 
officer investigating the accident has no record of 
any complaint of personal injuries by either party to 
the accident. After the accident the plaintiff drove 
the vehicle to his parents’ home in Syracuse and 
took two aspirins. He drove to Peru State College 
that night, a distance of 35 or 40 miles, and although 
he didn’t sleep too well that night, he went to his 
classes the next morning and for the next week or 
two ran a mile or a mile and a half each day to get 
in shape for wrestling. Plaintiff did not receive 
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medical attention until October 21, 1975, when he 
went to Dr. Wilson who advised the plaintiff he had 
bruised muscles and gave him some medication to 
relax his muscles. The plaintiff continued his work- 
ing out for collegiate wrestling and next saw a physi- 
cian on November 6, 1975, a Dr. Getscher, who ad- 
vised him to discontinue wrestling. He next went 
back to Dr. Getscher on December 4, 1975, and the 
doctor released him to go ahead and wrestle. On 
December 6th the plaintiff was wrestling with a 
teammate in preparation for their first collegiate 
meet. His opponent threw a hold on him, twisted 
the plaintiff's arm around in a certain way, and 
something popped in the plaintiff’s neck. Plaintiff 
next saw Dr. Getscher on December 11th and he had 
to stop wrestling for the year. Plaintiff relates addi- 
tional incidents on January 27, 1976; January 30, 
1976; and on October 13, 1976, when without any par- 
ticular exertion on the part of the plaintiff, he expe- 
rienced neck pain. In most instances the plaintiff 
went to a local physician and received a shot or 
other medication. 

On October 22, 1976, the plaintiff saw a Dr. Mati- 
sons who gave the plaintiff permission to go ahead 
and continue his wrestling. 

The only medical witness on behalf of the plaintiff 
was Dr. Gross who first saw the plaintiff on January 
24, 1977. It was Dr. Gross’ testimony that in his 
opinion the plaintiff’s injuries were caused by the 
automobile accident of September 28, 1975. Dr. 
Gross described the plaintiff’s injuries as a cervical 
strain with left cervical neuritis and myositis. He 
further testified that the plaintiff sustained a tear of 
his anterior longitudinal ligament and injury to the 
intervertebral disc at the C-5, C-6 level. Dr. Gross 
described the plaintiff’s neck injury as permanent 
and placed plaintiff's degree of permanent disability 
at 5 percent loss of the use of the body as a whole. 

Evidence introduced by the defendant included ad- 
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missions by the plaintiff that his neck felt better the 
second and even the third week after the accident 
and the admission that between September and No- 
vember he could do almost everything he could do 
before the accident. When the wrestling season 
started in the middle of November, he was working 
out with the wrestling team 2 hours a day, 5 days a 
week, and was wrestling about 1 hour a day. After 
the plaintiff injured his neck wrestling on December 
6, 1975, he said there wasn’t anything he couldn’t do 
except wrestle or ride a horse. 

During the summer of 1976, the plaintiff worked 
for an electrical company pulling heavy bags of 
tools to other workers by pulley. He participated in 
several rodeos where his specialty was bronco rid- 
ing. In the fall of 1976, he returned to college and 
did play some flag football but said the running did 
hurt his neck. 

During the summer of 1977, he worked for Omaha 
Public Power District in Nebraska City in the 
trenches where he pulled wire and threw sandbags. 

In August of 1977, he was involved in another auto- 
mobile accident in which his automobile sustained 
about $1,200 damages. The plaintiff also partici- 
pated in rodeos during the summer of 1977. 

Plaintiff's evidence includes the medical records 
of Dr. Matisons and the doctor’s examination on Oc- 
tober 22, 1976. The examination report showed a 
normal examination of the cervical spine with a rec- 
ommendation that the patient can participate in 
physical activity such as wrestling as desired. The 
physical examination showed no restriction of the 
motion of the neck, no particular tender areas, and 
X-rays of the cervical spine failed to reveal any 
gross abnormalities. The report showed ‘‘there was 
a question that either C-3 level [sic] of previous in- 
jury but this is well healed now’’ and there was no 
evidence of nerve root irritation. 

The defendant brought out, on cross-examination 
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of the plaintiff, that the plaintiff didn’t tell Dr. Gross 
about his previous injury to his head in 1968 when he 
was kicked by a horse or of his sustaining another 
injury to his head in an accident in 1973. Neither did 
he tell Dr. Gross about his wrestling accident in De- 
cember of 1975, nor that he had participated in sev- 
eral rodeos after the accident. 

The basic issue in this case is not whether there is 
some disability on the part of the plaintiff but 
whether any disability or injury was proximately 
caused by the accident. The question of causation 
and proximate cause is a question of fact for the 
jury. It is fundamental in our adversary system 
that a jury alone is the sole judge of the credibility 
of the witnesses and of the weight to be given to 
their testimony. A jury is not required to accept as 
absolute verity every statement of a witness not con- 
tradicted by direct evidence. Satterfield v. Wat- 
land, 180 Neb. 386, 143 N. W. 2d 124. The persuasive- 
ness of evidence may be destroyed even though not 
contradicted by direct evidence. Meadows v. Skin- 
ner Manuf. Co., 178 Neb. 856, 136 N. W. 2d 184. A 
jury has the right to test the credibility of witnesses 
by their self interest and to weigh disputed parol tes- 
timony against all the facts and circumstances in 
evidence. It may then properly conclude whether 
the parol testimony is either false or incredible of 
belief. The jury is not required to accept the opin- 
ions of experts and the court so instructed the jury. 

To justify this court in interfering with the findings 
of a jury on such a fact question, the preponderance 
of the evidence must be so clearly and obviously 
contrary to the findings that it is the duty of a re- 
viewing court to correct the mistake. In reviewing 
the evidence herein, we must do so in the light of the 
fact that the jury verdict was for the defendant. 
Therefore, the defendant must have the benefit of 
any and all reasonable inferences deducible from 
the proof. Beavers v. Christensen, 176 Neb. 162, 125 
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N. W. 2d 551. We have also said in similar cases in- 
volving generally the same issue of proof of dam- 
ages by subjective oral testimony that the evidence 
of damages is required to be direct and certain. The 
proof that damage might or could have been caused 
by the accident is not sufficient to sustain a verdict 
for the claimant. 

Under our rules of review, we must resolve all 
conflicts in the testimony in favor of the defendant, 
who received the verdict of the jury together with in- 
ferences that may be reasonably drawn therefrom. 
Based upon the evidence before the jury, it is clear 
they could have found under all the evidence that the 
plaintiff received his injury, if indeed he was in- 
jured, at the rodeo the same day as the accident or 
that the injury diagnosed by Dr. Gross was actually 
incurred subsequent to the accident either in the 
wrestling or in the rodeo activity of the plaintiff. 

A review of the evidence does not reveal that the 
verdict of the jury was so clearly against the weight 
of the evidence as to induce this reviewing court to 
believe that it was the result of passion, prejudice, 
mistake, or Some means not apparent in the record. 

The judgment of the District Court in overruling 
the motion for a new trial is correct and is affirmed. 

AFFIRMED. 


CLARENCE Davis, JR., APPELLANT AND CROSS-APPELLEE, 
v. LOUISE P. DAVIS, APPELLEE AND CROSS-APPELLANT. 
276 N. W. 2d 97 


Filed March 6, 1979. No. 41848. 


Divorce: Property. In a dissolution action, the distribution of prop- 
erty rests in the sound discretion of the trial court and, in the ab- 
sence of an abuse of that discretion, will not be disturbed on appeal. 


Appeal from the District Court for Polk County: 
SAMUEL VAN PELT, Judge. Affirmed as modified. 
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M. A. Mills, Jr. of Mills & Mills and C. Russell 
Mattson of Mattson, Ricketts, Davies, Stewart & 
Calkins, for appellant. 


Steven J. Flodman of Barlow, Johnson, DeMars & 
Flodman, for appellee. 


Heard before BosLAuGH and WhuiTE, JJ., and 
SPENCER, Retired Justice, and WoLr and SPRAGUE, 
District Judges. 


WHITE, J. 

This is an appeal by the petitioner, Clarence 
Davis, Jr., from a property division award in the 
District Court. Appellee Louise P. Davis cross- 
appeals. We affirm with modification. 

The parties were married on June 25, 1968, in 
Albany, New York. At the time of the marriage the 
petitioner, Dr. Clarence Davis, a physician, was a 
resident of New Mexico, and the appellee, Louise P. 
Davis, was a resident of New York. It was the third 
marriage for Dr. Davis and the second marriage for 
Louise. At the time of trial, Dr. Davis was 50 years 
old and Louise was 56. Each had three children 
from prior marriages. At the time of the marriage, 
Dr. Davis was employed by the State of New Mexico 
and living in a home furnished by the State of New 
Mexico. Louise was employed as the acting head 
nurse in the emergency room at Albany Medical 
Center. She was a registered nurse and was en- 
rolled at a college, it being her aim to gain a degree 
of bachelor of science in nursing. At the time of the 
marriage, Dr. Davis owned an automobile and an 
unspecified but presumably small amount of money 
in a bank account. This is evidenced by the facts 
that he borrowed from Louise a sum of $1,000 to pur- 
chase a used automobile and that she paid a sub- 
stantial portion-of the moving expenses. At the time 
of the marriage, Louise owned a 1967 Chevrolet auto- 
mobile and had approximately $10,000 in a bank and 
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a house of furniture. Louise had been living in a 
home in Albany, the life use of which had been 
awarded to her in a previous divorce action which 
she surrendered when she married. 

The parties moved to Albuquerque, New Mexico. 
Louise worked part time in a family planning clinic. 
During various times, the children of the parties 
lived with them, three of the children leaving shortly 
after the marriage, two to be married and the other 
to go to the armed services. In June 1970, Dr. Davis 
and Louise moved to Osceola, Nebraska, where Dr. 
Davis opened a medical practice. Both Dr. Davis 
and Mrs. Davis took an active role in preparing the 
office for the practice of medicine. They purchased 
the equipment together, painted the building, 
stripped the floors of wax, and generally cleaned the 
offices. Louise, in addition to her household duties, 
worked for Dr. Davis in the practice, acting as gen- 
eral bookkeeper, receptionist, and nurse. She was 
the only employee for approximately 5 months and 
worked 5 days a week plus Saturday morning with- 
out pay until 1973 when she received $3 per hour as a 
salary. The money was used for personal expenses, 
clothing, and some household expenses. 

In appellant’s brief-in-chief, he concedes that his 
assertion of $163,400 of net worth in the trial court 
was not correct due to certain significant omissions 
which were developed at trial. He contends in this 
court that the correct valuation is $194,954. 

The appellant’s principal assignment on appeal is 
that the trial court abused its discretion by awarding 
the appellee Louise a total sum of $120,000 of prop- 
erty, plus the personal property then in her posses- 
sion. The appellant contends the guideline this 
court recited in Kula v. Kula, 181 Neb. 531, 149 N. W. 
2d 430, namely, that awards to the wife are from 
one-third to one-half of the marital property depend- 
ing on the facts in each particular case, was not fol- 
lowed. He argues the marriage was one of relative- 
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ly short duration and, in fact, that the trial court 
awarded a value in excess of 62 percent of the total 
property. Appellant here urges application of the 
percentage guidelines in Kula, supra, based on the 
assumption that the trial court could not have found 
the valuation of the marital estate to be in excess of 
the $194,954 appellant now admits to in this court. 

On introduction of a financial statement disclosing 
the total value of $163,400, the following items were 
developed as omissions from the financial state- 
ment: An anticipated federal income tax refund of 
$12,079; an $8,000 note due on a land contract that 
was not then in default; a $2,000 promissory note 
from another physician; a $6,000 bank account; an 
understatement of another bank account of $2,250; 
and an understatement of the value of a Keogh Plan 
of $2,500. Also included in the net worth statement 
submitted by appellant at trial was a figure of col- 
lectible accounts receivable of $35,000 on total ac- 
counts receivable of $60,000. At a deposition, Dr. 
Davis had indicated his collection rate was approxi- 
mately 80 percent and, therefore, the value of the 
collectible accounts receivable would be $48,000. In 
the financial statement submitted at trial, without 
referring to other than what he concluded were gen- 
eral economic conditions, he reduced that value to 
the $35,000 figure. 

There were four parcels of real estate owned 
either by Dr. Davis or by the parties jointly. The 
house in Osceola, almost totally constructed by the 
doctor himself, was valued at $35,000. The evidence 
indicated the material cost alone of the house was 
$45,422 and the testimony of appellee’s expert was 
that the fair market value of the house was $52,820. 
A vacant lot, on which an existing building had been 
destroyed and on which foundation footings were 
laid, was understated by $8,500 below the actual 
cost. There were substantial differences in value 
for an existing cafe building in Stromsburg, Nebras- 
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ka, and a house in Osceola. Both were valued below 
their actual acquisition costs. Dr. Davis also con- 
structed, during their marriage, a twin-hulled cata- 
maran which he valued at $5,000. The cost of ma- 
terial of the boat alone was $5,500 in excess of its es- 
timated value and the testimony of Louise was that 
Dr. Davis stated the value was in excess of $30,000. 
There was also minimal value attached to a 1976 
Grand Prix automobile which had been acquired at 
a cost of $6,000 and was listed by the doctor at a 
value of $3,200, although slightly in excess of 1 year. 
old at the time of trial. In addition, the court could 
have found minimal values were attached to a varie- 
ty of other equipment consisting of a truck, tractor, 
jeep, pickup, and cement mixer. 

In a dissolution action, the distribution of property 
rests in the sound discretion of the trial court and, in 
the absence of an abuse of that discretion, will not be 
disturbed on appeal. Edwards v. Edwards, 199 Neb. 
581, 260 N. W. 2d 319. Although the trial court made 
no specific finding on the disputed evidence, it is evi- 
dent the determinations of valuation could have 
been substantially in excess of that asserted by Dr. 
Davis. It is true the marriage here is of relatively 
short duration; but it must be pointed out that the 
substantial and perhaps indispensable assistance 
rendered to Dr. Davis by Louise lead to the estab- 
lishment of a successful practice in Osceola, Ne- 
braska, and accumulation of a substantial amount of 
property over a comparatively short period of time. 
Assistance was rendered both in housekeeping and 
caring for children. The valued service as a book- 
keeper and professional service by way of nursing 
duties in the clinic itself probably contributed sub- 
stantially to the asset accumulation. While it is true 
Louise does have training and skill and is now en- 
gaged in practicing her profession, and, as the trial 
court felt, the need or justification for alimony was 
not present, nevertheless, a decree which awarded 
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approximately 50 percent or thereabouts of the as- 
sets of the marriage, to which the wife is shown to 
have contributed substantially by both rendering the 
normal services of a wife and mother and profes- 
sional services, cannot be said to be an abuse of dis- 
cretion by the trial court. 

Louise cross-appeals for the failure of the trial 
court to award alimony. Although Louise has had 
some health problems, she is capable of and en- 
gaged in practicing her profession and apparently 
the trial court felt, as we do, the award of alimony 
was not warranted in view of the amount awarded 
under the property division. 

On her cross-appeal, Louise also asserts that the 
court erred in failing to assess an attorney’s fee. We 
agree. The bill of exceptions suggests a considera- 
ble effort by Louise’s counsel in the discovery and 
valuation of the assets of the parties. As has been 
indicated, Dr. Davis’ attitude could, at best, be 
termed ‘‘uncooperative.’’ The omission of acknowl- 
edged assets in excess of $30,000 and the low valu- 
ations consistently placed on the property were met 
with evidence produced by Louise’s counsel which 
persuaded the trial court to accept a higher valu- 
ation than that given by Dr. Davis. We think an al- 
lowance of $3,000 for fees in the trial court and $1,500 
in this court is warranted. 

The judgment of the trial court is affirmed with 
the exception of its order not allowing attorney’s 
fees. The judgment is affirmed as modified. 

AFFIRMED AS MODIFIED. 
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STATE OF NEBRASKA, APPELLEE, V. MABEL D. JONES, 
APPELLANT. 
275 N. W. 2d 851 


Filed March 6, 1979. No. 41860. 


1. Equity: Appeal and Error. Quo warranto is an action in equity 
and is triable de novo in this court on appeal. 

2. Trial: Equity: Evidence. Actions in equity on appeal to this 
court are triable de novo, subject, however, to the rule that when 
credible evidence on material questions of fact is in irreconcilable 
conflict, this court will, in determining the weight of the evidence, 
consider the fact that the trial court observed the witnesses and 
their manner of testifying, and must have accepted one version of 
the facts rather than the opposite. 


Appeal from the District Court for Cherry County: 
GEORGE H. STANLEY, Judge. Affirmed. 


Michael V. Smith of Smith and King, for appellant. 


Bill Quigley, Cherry County Attorney, for appel- 
lee. 


Heard before SPENcER, Retired Justice, BosLauGn, 
and White, JJ., and Wo._Fr and Spracug, District 
Judges. 


Wo Fr, District Judge. 

This is an appeal from the judgment of the District 
Court for Cherry County in an action in quo war- 
ranto. After trial, the court held that the defendant, 
Mabel D. Jones, ceased to be a qualified elector of 
Cherry County, Nebraska, and that the office of 
Cherry County commissioner then held by her was 
vacated. 

Cherry County is organized under the county com- 
missioner system and all three of the commissioners 
are elected at large. The defendant was elected as 
county commissioner in the November 1974 election 
and took office in January of 1975. At the time of 
her election and for approximately 2 years thereaf- 
ter, the defendant lived with her husband on a 
rented ranch residence located in Lackey precinct of 
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Cherry County. The ranch house was located ap- 
proximately 24 miles north of the south line of 
Cherry County. The Jones’ also owned a residence 
in the town of Whitman which is in Grant County ap- 
proximately 4 miles south of the Cherry County 
south line. In previous years, the defendant had 
lived in the Whitman dwelling with their children so 
that they could attend the local Whitman school. 

In May of 1976, the defendant and her husband lost 
their lease on the Cherry County residence and sold 
the nearby ranch land they owned in Cherry County. 
Defendant’s testimony was that she and her husband 
stayed on at the Lackey precinct ranch house to help 
the new tenants and in the fall of 1976, she changed 
her residence to an apartment in Valentine in 
Cherry County, Nebraska, and the husband moved 
to their residence in Whitman in Grant County, Ne- 
braska. 

The records of the county clerk and election com- 
missioner in Cherry County show that she changed 
her registration for voting to Valentine, Nebraska, 
on November 10, 1976, although she was unable to 
move into her apartment because of prior occupants 
until sometime between November 15th and Decem- 
ber 1st of 1976. Her husband, Albert Jones, left his 
registration for voting at the Lackey precinct in 
Cherry County, Nebraska, until August 11, 1977, 
when he changed his registration to the defendant’s 
address in Valentine. He resided at the Grant Coun- 
ty residence from November of 1976 until the time of 
trial. 

During the spring of 1977, the defendant told other 
commissioners of Cherry County that she resided in 
Whitman and she filed expense vouchers for travel 
expense from the town of Whitman to Valentine for 
the purpose of attending board meetings. The coun- 
ty clerk of Cherry County testified that he mailed 
her correspondence after November 10, 1976, to her 
Valentine address but when he telephoned her or 
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when he received telephone calls from her, they 
were from Whitman, Nebraska. 

The defendant and her husband filed their 1976 in- 
come tax return which was prepared in February of 
1977, and showed their residence address to be Whit- 
man, Nebraska, but in School District No. 6 in Cher- 
ry County, which address would be appropriate for 
their former ranch home in Cherry County. The two 
vehicles which she used in the performance of her 
duties as county commissioner were both registered 
in January of 1977 in Lackey precinct of Cherry 
County, and their other four vehicles were regis- 
tered in Grant County, Nebraska. 

The defendant testified that she stayed overnight 
at her Valentine apartment on an average from 11 to 
18 days each month but she spent weekends and 
holidays with her husband in the Grant County resi- 
dence. 

A deposition of the defendant, taken August 23, 
1977, was received in evidence at the trial and con- 
tained the following: 

“‘Q. November 30, the last claim for November, 
would have been from Whitman? 

A. Yes. 

Q. And is that where you were living at the time? 

A. Yes. We had moved in there and were there 
most of the time. 

Q. All right. Where did you spend that Christ- 
mas, last Christmas? 

A. Where did we spend Christmas? We spent it 
in Whitman. * * * 

Q. ** * Spent it at your home in Whitman? 

A. Yes.”’ 

Section 23-150, R. R. 8. 1943, provides: ‘‘The com- 
missioners shall have the qualifications of electors, 
and shall be residents of their respective districts.” 

Section 32-475, R. R. S. 1943, provides in part: 
“The judges of election and the registrars of voters, 
in determining the residence of a person offering to 
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vote or register as defined in section 32-107, shall be 
governed by the following rules, so far as the same 
may be applicable: (1) That place shall be con- 
sidered and held to be the residence of a person in 
which he is actually domiciled, which is the place of 
residence of an individual or a family or the place 
with which a person has a settled connection for de- 
termination of his civil status or other legal pur- 
poses because it is actually or legally his permanent 
and principal home, and to which, whenever he is 
absent, he has the intention of returning; (2) if a 
married man has his family domiciled in one place, 
and he does business in another, the former shall be 
considered and held to be the place of his residence; 
* oe 

Section 32-107, R. R. S. 1943, provides: ‘‘Resi- 
dence shall mean that place at which a person has 
established his home, where he is habitually pres- 
ent, and to which when he departs he intends to re- 
turn.”’ 

Section 32-1037, R. R. S. 19438, provides in part: 
“Every civil office shall be vacant, except as pro- 
vided in section 32-1038, upon the happening of any 
one of the following events at any time before the 
expiration of the term of such office: The * * * (5) 
incumbent ceasing to be a resident of the state, dis- 
trict, county, township, precinct, or ward in which 
the duties of his office are to be exercised, or for 
which he may have been elected; * * *’’ 

The question thus presented is whether the defend- 
ant, in November of 1976 or subsequently, ceased to 
be a resident of Cherry County, Nebraska. 

Quo warranto is an action in equity and is triable 
on appeal de novo in this court. 

It is clear that a person may have two places of 
residence, but only one of them may be his domicile. 
To continue to hold her office as county commission- 
er, the defendant must maintain her domicile within 
that county. 
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In re Estate of Meyers, 137 Neb. 60, 288 N. W. 35, 
this court quoted with approval the following lan- 
guage: ‘‘ ‘No exact definition can be given of domi- 
cile; it depends upon no one fact or combination of 
circumstances, but from the whole taken together it 
must be determined in each particular case.’ 

‘It is universally held that in order to acquire a 
domicile by choice, these essentials must concur: 
(1) Residence (bodily presence) in the new lo- 
cality, and (2) an intention there to remain. In 
other words, there must be a concurrence of the fact 
and the intent, the factum and animus. Act and in- 
tent must, therefore, concur, and the absence of ei- 
ther of these thwarts the change. In addition there 
must be an intention to abandon the old domicile. As 
some writers express it, there must be an animus 
non revertendi and an animus manendi. The pur- 
pose to remain in or at the domicile of choice must 
be for an indefinite period of time.’ ”’ 

The court further said, ‘‘We recognize that the in- 
tent of a person is not readily susceptible of analy- 
sis, and, therefore, in keeping with the great weight 
of authority, conclude that all of the surrounding cir- 
cumstances and the conduct of the person must be 
taken into consideration to determine his domicile.’’ 

In this case, bodily presence of the defendant 
seems to be almost equally divided between her 
apartment in Valentine and the husband’s home in 
Grant County. Defendant’s act of changing her vot- 
ing registration to the Valentine precinct in Novem- 
ber of 1976 is an act indicating her intention to be 
domiciled in Cherry County, but is not conclusive. 
Her declarations to others that her residence was in 
Whitman, her failure to register her vehicles in 
Valentine, and her subsequent claims to the county 
for mileage from Whitman to Valentine are acts 
which indicate an intent to claim residence in Grant 
County. Her returning to her husband’s Grant 
County residence during the times that her business 
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activities did not require her presence in Cherry 
County are also indicative of her intention not to 
abandon her husband’s domicile. 

Our court has held that a wife is not prevented, for 
good cause shown, from having a domicile or resi- 
dence separate and apart from that of her husband. 
Wray v. Wray, 149 Neb. 376, 31 N. W. 2d 228. There 
may be circumstances in which there is no presump- 
tion that the domiciles of married persons are not 
identical, such as when they are separated in prepa- 
ration for dissolution or intend a permanent separa- 
tion; however, such is not indicated in this case. 
The location of the husband’s domicile is one of the 
factors to be considered by the trial court in deter- 
mining intent. 

Actions in equity on appeal to this court are triable 
de novo, subject, however, to the rule that when 
credible evidence on material questions of fact is in 
irreconcilable conflict, this court will, in deter- 
mining the weight of the evidence, consider the fact 
that the trial court observed the witnesses and their 
manner of testifying, and must have accepted one 
version of the facts rather than the opposite. Wis- 
kocil v. Kliment, 155 Neb. 103, 50 N. W. 2d 786. 

The evidence supports the finding of the District 
Court that the defendant ceased to be a resident and 
qualified elector of Cherry County, Nebraska, and 
the order vacating her office is affirmed. 

AFFIRMED, 


Bonnie K. SMITH, APPELLANT, V. UNIVERSITY OF 
NEBRASKA MEDICAL CENTER, APPELLEE. 
276 N. W. 2d 86 


Filed March 6, 1979. No. 41915. 
SUPPLEMENTAL OPINION 
Appeal from the Nebraska Workmen’s Compensa- 
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tion Court. Affirmed in part, and in part reversed 
and remanded with directions. 


David L. Herzog, for appellant. 


Paul L. Douglas, Attorney General, and John R. 
Thompson, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BoSLauGu, 
McCown, CLINTON, BRODKEY, and WuitTs, JJ., and 
Kuns, Retired District Judge. 


WHITE, J. 

Upon motion for rehearing, the opinion previously 
adopted by this court appearing at 201 Neb. 730, 271 
N. W. 2d 852, is modified in the following particulars. 
The last full paragraph and the two sentences im- 
mediately preceding it are withdrawn and the fol- 
lowing is substituted therefor: 

The three-judge compensation court should have 
awarded the 50 percent penalty as provided in that 
section and suitable attorney’s fees for services ren- 
dered both before the one-judge Workmen’s Com- 
pensation Court and the three-judge court. Harring- 
ton v. State, 198 Neb. 4, 251 N. W. 2d 653. The cause 
is remanded for that purpose. 

The plaintiff also seeks reasonable attorney’s fees 
for services before this court. The plaintiff is al- 
lowed the sum of $750 for the services of her attor- 
ney in this court. Reversed and remanded with di- 


rections. 
AFFIRMED IN PART, AND IN PART REVERSED 


AND REMANDED WITH DIRECTIONS. 


NADINE MONINGER, APPELLANT, V. ROBERT MONINGER, 
APPELLEE. 
276 N. W. 2d 100 


Filed March 6, 1979. No. 41967. 


1. Divorce: Parent and Child: Minors. In determining the question 
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of who should have the care and custody of children upon the disso- 
lution of a marriage, the paramount consideration is the best inter- 
ests and welfare of the children. 
: : . Ordinarily, alternating custody of young 
children should be avoided. 
3. Supreme Court: Evidence: Appeal and Error. Evidence which 
does not appear in the record cannot be considered by the Supreme 
Court on appeal. 

4. Trial: Evidence. Courts will not consider evidence which is not 
relevant. 


Appeal from the District Court for Garfield Coun- 
ty: Henry F. Reimer, Judge. Affirmed in part, 
and in part remanded for further proceedings. 


H. Jeanne Thorough of Kelley & Thorough, for ap- 
pellant. 


Schaper & Schaper and Wood, Wolfe & Hurd, for 
appellee. 


Heard before KrivosHa, C. J., McCown, CLINTON, 
and Hastincs, JJ., and Keuiy, L. W. Jr., District 
Judge. 


Ke.vy, L. W. Jr., District Judge. 

This is an appeal by the petitioner, Nadine 
Moninger, from a decree of divorce wherein the Dis- 
trict Court for Garfield County, Nebraska, dissolved 
the marriage of the parties hereto, divided the as- 
sets of the parties hereto, made various provisions 
for the alternate custody of the two minor children 
involved herein, and made provisions for support of 
the minor children while they were in the custody of 
the petitioner. Petitioner claims that the court 
erred in certain evidentiary matters and that she is 
entitled to a new trial. We affirm the judgment of 
the District Court as herein modified. 

In the appeal of this matter no complaint is made 
of either the decision to dissolve the marriage or the 
division of the property as awarded to the parties 
herein. The only complaint made is to the court’s 
order as it relates to custody of the minor children. 
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This is the only matter to which this court will ad- 
dress itself. 

On de novo review, we have examined the evi- 
dence and abstract that portion which we consider to 
be pertinent to a final decision. The parties were 
married on September 22, 1973. They were residing 
in Burwell, Nebraska, and at the time of trial peti- 
tioner was 22 years old and the respondent was 23 
years old. There were two children born the issue of 
this marriage, a boy age 2% and a girl age 1 at the 
time of trial. Certain problems had arisen during 
the marriage and prior to the institution of the pres- 
ent action the petitioner and respondent had sepa- 
rated on a prior occasion. 

During the pendency of this proceeding, which had 
been instituted in April of 1977 with trial on Decem- 
ber 1, 1977, the parties had consulted with a mar- 
riage counselor. The petitioner had seven consulta- 
tions, the respondent, nine consultations, and the two 
had counseled together on two occasions. An ex- 
hibit appears in the record which is a letter written 
by the counselor stating that in the counselor’s opin- 
ion the marital relationship was _ irretrievably 
broken and further marital counseling would not ef- 
fect a change. The marriage counselor did not testi- 
fy at the time of trial, although there is a statement 
in the record by petitioner’s attorney that the mar- 
riage counselor had been subpoenaed and a sub- 
poena served the day prior to trial by the sheriff of 
Loup County, Nebraska. This apparently was the 
residence of the marriage counselor. 

The testimony reflects that the respondent had 
physically struck the petitioner on a few occasions 
during the marriage and during the time of separa- 
tion. The testimony further showed that the re- 
spondent had, at the age of 14 or 15, been hos- 
pitalized in Omaha, Nebraska, and given psychiatric 
treatment for approximately 1 week. The occasion 
that precipitated this treatment was the fact that the 
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respondent had struck his sister. The respondent 
had further been hospitalized for a nervous condition 
on two occasions during the pendency of the divorce 
proceedings. This was done by his local family 
physician who did not testify at the time of trial. 

During the pendency of the action, the petitioner 
had consulted with a psychiatrist who did testify at 
the time of trial. The psychiatrist had observed the 
petitioner and her two children on one occasion. 
The witness was unable to give an opinion as to fit- 
ness as a custodial parent without examining both 
the petitioner and the respondent. The petitioner 
filed a motion with the court to have the court order 
the respondent to undergo psychiatric evaluation. 
This motion was denied by the trial court. 

The evidence showed that the petitioner, during 
the pendency of the proceedings, cohabited with an 
individual other than her husband. The petitioner 
attempted to call this individual as a witness offer- 
ing to show that when he was divorced from his wife 
and petitioner secured a divorce from her husband 
they were going to marry. The petitioner attempted 
to show that this person was a good father and he 
would be a good stepfather to her children. The pe- 
titioner also offered testimony of a character wit- 
ness who was acquainted with her boy friend who 
would testify that the boy friend had a favorable 
reputation in his community and that he would be 
generally fit to raise children. The offered evidence 
of both the boy friend, and the witness to testify as to 
the boy friend’s fitness, was refused by the trial 
court for the reason that it would not be relevant to 
any of the issues in this case. 

The criteria the trial court should use in deter- 
mining the custody of the minor children has been 
stated so often that it barely needs repeating; how- 
ever, one of the best statements, which is well recog- 
nized by our courts, is found in the case of Christen- 
sen v. Christensen, 191 Neb. 355, 215 N. W. 2d 111: 
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‘In determining the question of who should have the 
care and custody of children upon the dissolution of 
a marriage, ‘the paramount consideration is the best 
interests and welfare of the children.’ Broadstone 
v. Broadstone, 190 Neb. 299, 207 N. W. 2d 682. See, 
also, Lanz v. Lanz, 189 Neb. 578, 203 N. W. 2d 761; 
Section 42-364, R. S. Supp., 1972. The judgment con- 
cerning the custody of children is necessarily quite 
subjective in nature. Many factors may be consid- 
ered in light of the particular circumstances of each 
individual case. The general considerations of the 
moral fitness of the parents, of respective environ- 
ments offered by each parent, the emotional rela- 
tionship between the children and their parents, 
their age, sex, and health, the effect on the children 
of continuing or disrupting an existing relationship, 
the attitude and the stability of character of each 
parent, and the capacity to furnish the physical care 
and education and needs of the children are some of 
many factors for the court to consider. In evalu- 
ating the general concept of the best interests and 
welfare of the children it is settled and fundamental 
law that this court will give weight to the fact that 
the trial judge saw and observed the witnesses and 
the attitude of the parents at the trial.” 

In the instant case the court determined both par- 
ties were fit parents and that custody of the minor 
children should be alternated between the petitioner 
and respondent for various periods of time. The evi- 
dence showed that the petitioner was going to attend 
a beauty school, which schooling would take ap- 
proximately 1 year. The court ordered the respond- 
ent to have custody of the minor children during this 
1-year period of time. At the conclusion of that year 
the petitioner was to have custody of the two chil- 
dren for 1 year. At the conclusion of that 1-year 
period of time the respondent was to have custody of 
the minor children for a 3-month period of time and 
the petitioner was then to have custody of the chil- 
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dren for a 3-month period of time. At the expiration 
of this period and in June of 1980, the court would 
then review the custody matter and prior to the first 
child starting to school would determine who would 
best be fit to have custody of the children on a more 
or less permanent basis. Although a good portion of 
the second year’s period of time will have expired by 
the time this opinion is filed, we feel that it is not in 
the best interests of the children to be alternated 
between the petitioner and respondent in this man- 
ner. One of the primary objectives after the dissolu- 
tion of a marriage where young children are in- 
volved is to create a stable atmosphere for the chil- 
dren to adjust. We are not prepared to say that this 
type of alternating custody is never suitable. There 
may be instances where the parties themselves 
agree that it would be in the best interests of the 
children. However, where there has been such tur- 
moil and such a strenuous tug of war for custody of 
the children, we feel that it would not be in their best 
interests. We feel the trial court should hold a hear- 
ing as soon as possible to determine in whose cus- 
tody the children should be placed. 

There is a statement in the record by counsel for 
the petitioner that a witness, Iva Jo McKinney, was 
subpoenaed but had declined to appear at the time of 
trial for two reasons. The witness apparently was 
trying to claim a privilege under section 27-504 (2), 
R. R. 8S. 1943. This the witness would not be able to 
do without appearing in court and stating the rea- 
sons therefor. The problem presented in this case is 
further complicated by the fact that the witness was 
not a resident of the county and there is nothing in 
the record other than the statement made by the at- 
torney that she was served with a subpoena and did 
not respond thereto. Section 25-1226, R. R. S. 1943, 
provides for the service of a subpoena. A review of 
the transcript in this matter reveals there is no sub- 
poena showing a return of a sheriff confirming he 
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has served her personally as claimed by the attor- 
ney in a statement to the court. The rule in this 
court is that evidence which does not appear in the 
record cannot be considered by the Supreme Court 
on appeal. Hanson v. Hanson, 198 Neb. 675, 254 N. 
W. 2d 699. 

The petitioner complains the trial court erred in 
overruling the petitioner’s motion for an order com- 
pelling the respondent to submit to a psychiatric 
examination. The petitioner relies upon the Nebras- 
ka statute section 25-1267.40, R. R. 8. 1943. The only 
case cited by the petitioner was a criminal case 
wherein the court held that to refuse a psychiatric 
examination was an abuse of the discretion of the 
trial court. A review of this statute shows that it is 
permissive upon the court to order a psychiatric ex- 
amination. In reviewing the evidence in this case, 
we do not feel that there is any abuse of discretion 
by the trial court in refusing the motion of the peti- 
tioner to require the respondent to submit to a psy- 
chiatric examination. 

Finally, the petitioner complains that the trial 
court erred by its exclusion of testimony of certain 
witnesses for the petitioner, namely, the petitioner’s 
boy friend and his character witness. 

Objections to their testimony were sustained by 
the trial court on the basis that the same would not 
be relevant to any of the issues presented in the 
case. The trial court was correct in its ruling. 

We therefore affirm the trial court in the dissolu- 
tion of the marriage and the division of the property 
of the parties hereto. This case should be remanded 
for a hearing as soon as possible, but in any event 
not more than 60 days after the filing of the mandate 
of this court, to determine the fitness of the parents 
as to permanent custody. Petitioner is allowed a fee 
of $250 for the services of her attorney in this court. 

AFFIRMED IN PART, AND IN PART REMANDED 
FOR FURTHER PROCEEDINGS. 
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STATE OF NEBRASKA, APPELLEE, V. HATTIE SMITH, 
ALSO KNOWN AS HATTIE BROWN, APPELLANT. 
276 N. W. 2d 104 


Filed March 6, 1979. No. 42019. 


1. Criminal Law: Evidence: Statutes. Newly discovered evidence 
must be relevant and credible, and not merely cumulative. It 
must involve something other than credibility of witnesses who tes- 
tified at the former trial. § 29-2101 (5), R. R. S. 1943. 

2. Trial: Evidence. Newly discovered evidence must be of such a 
nature as to create strong probabilities of a different result had it 
been offered and admitted in the former trial. 

3. Trial: Evidence: Hearsay: Statutes. Hearsay statements made 
immediately prior to an incident which results in the death of the 
declarant are admissible as a statement of the declarant’s then ex- 
isting state of mind and emotion to prove the declarant’s intent, 
plan, motive, or conduct under section 27-803 (2), R. R. S. 1943. 


Appeal from the District Court for Douglas Coun- 
ty: Joun T. Grant, Judge. Reversed and re- 
manded for a new trial. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Bennett G. Hornstein, for appellant. 


Paul L. Douglas, Attorney General, and Terry R. 
Schaaf, for appellee. 


Heard before SPENCER, Retired Justice, BosLauGy, 
CuinTon, and Wuite, JJ., and Bartu, District Judge. 


Bartu, District Judge. 

This is an appeal from a conviction and sentence 
for second degree murder by the appellant-defend- 
ant, Hattie Smith, also known as Hattie Brown. An 
earlier trial resulted in a hung jury and a mistrial. 
She assigns as error the denial of a new trial upon 
the ground of newly discovered evidence. 

The defendant shot and killed William E. Brown, 
her husband, in the parking lot of the Easy Drive 
Through Liquor Store at 24th and Clark Streets in 
Omaha, Nebraska, at approximately 12:30 p.m., 
May 31, 1977. These facts are undisputed. The de- 
fendant admitted the shooting, but alleged she acted 


502 NEBRASKA REPORTS [VoL. 202 


State v. Smith 


in self-defense. Her intent, at the time of the shoot- 
ing was the ultimate question for the jury. The ac- 
counts of the shooting are in conflict. 

Ike Seals testified that immediately prior to the 
shooting he was standing in the back parking lot of 
the liquor store and observed the victim drive up in his 
car, park it, and get out. As he did so, Seals called to 
Brown and asked him to get him a can of beer from 
the liquor store. At approximately the same time, 
he observed a car pull into the parking area of the 
liquor store and someone in the car said something 
to the victim. As Brown turned around by his car 
door, he was shot by the defendant, who was 10 or 15 
feet away, sitting in the car that had just entered the 
parking lot. 

Elton Brunt testified that he observed the incident 
from about 50 feet away and he saw the defendant 
and the decedent standing between the two cars, 2 or 
3 feet apart, in the parking lot area of the liquor 
store. It appeared to him that the defendant and 
her husband were arguing or quarreling, and the de- 
ceased had the defendant’s arm in his grasp. The 
defendant jerked away from Brown. Brunt heard a 
shot and saw the victim fall. 

Robert Hoskins, Jr. related that as he drove into 
the parking lot of the liquor store, the defendant was 
standing in back of a car and she called to him as he 
drove in. He stopped and the defendant entered his 
car. She was sitting in the front seat facing him and 
talking with him as Brown approached the automo- 
bile on the passenger side. Brown commanded the 
defendant: ‘‘Hattie, get out of that damn car.”’ 
The decedent opened the passenger door and 
reached in and grabbed the defendant by her arm. 
The defendant then got out of the automobile and 
said to her husband, ‘‘You ain’t going to beat me no 
damned more.’’. Immediately thereafter, the shoot- 
ing occurred. 

The defendant testified that she and her husband 
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moved to Omaha from Florida in 1970 and during the 
course of the marriage he kept the company of other 
women. He lived with her and their children off and 
on. As to the shooting, she related that she heard 
her husband tell her to get out of the Hoskins ve- 
hicle. She did not remember how she got out but as 
she did so she was ‘‘scared’’ and withdrew from her 
bosom a gun, which she had purchased 3 or 4 days 
earlier. When she got out of the Hoskins auto, her 
husband stepped back and she observed that he had 
his fist drawn back to hit her. She then closed her 
eyes and pulled the trigger. 

Investigating officers from the Omaha police de- 
partment testified that immediately following the 
shooting incident, while in a police cruiser, the de- 
fendant was crying and stated that she had been 
afraid and shot her husband because he had beaten 
her the day before. While at the police station, the 
defendant was very emotional and exhibited a bite 
mark on her left breast and brusies on her right arm 
which she claimed had been inflicted by the victim. 

On cross-examination, the State was permitted to 
question the defendant with regard to a life insur- 
ance policy on the life of her husband. The defend- 
ant related that she made a telephone call to the 
Teamster’s Union office about 4 hours after the 
shooting to find out if her husband had insurance, 
and if so, how much. On redirect examination, the 
defendant testified she learned of the insurance 
policy after the shooting through a telephone call her 
mother had made to her husband’s mother in Ala- 
bama. The decedent’s mother had indicated there 
was an insurance policy, that the defendant was the 
beneficiary, and that it was her obligation to bury 
her husband. 

The defendant further testified that William E. 
Brown had, on prior occasion, assaulted her and 
threatened her life. This testimony was corroborated 
by Amos Jones, the 10-year-old son of the defendant. 
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Robert Wolf and Joseph Patrylak, Omaha police 
officers, testified that on May 30, 1977, the day be- 
fore the shooting, they investigated a disturbance 
incident between the defendant and her husband at 
16th Street and Commercial Avenue in Omaha. On 
that occasion, they observed the defendant standing 
outside an automobile in which her husband and a 
female companion were sitting and the defendant 
was yelling obscenities at him. The officers told the 
deceased to leave the area, and as he did so, the de- 
fendant yelled, ‘‘It’s not over,’’ or, ‘‘this thing is not 
over.’’ The defendant testified that this incident 
was prompted by Brown being with Tara Smith and 
by the failure of her husband to give her any money 
for rent, because she had received notice that she 
and her family were going to be evicted from their 
apartment. 

Curtis Johnson, an employee of National Disposal 
Company and working partner of the victim, testi- 
fied that the Brown marriage was ‘‘off and on’’ and 
that upon one occasion, the defendant had come out 
to the garbage route where he and Brown were 
working, seeking her husband. On that occasion, 
Brown hid from the defendant behind some cars, 
called his employer, and was removed from the 
route pursuant to his request. 

Subsequent to the trial and conviction, but prior to 
sentencing, the defendant filed her motion for a new 
trial, and supported the same with the following affi- 
davit: 

‘John Henry Pargo, being by me first duly sworn 
upon oath deposes and states as follows: That on 
May 31, 1977 he was in Herbs which is located across 
the street from the E. Z. Drive Thru Liquor Store, 
that he was playing pool with William E. Brown, 
that William E. Brown was drinking some whiskey, 
that William E. Brown sent a Robert Frog Thomas 
to the E. Z. Drive Thru to buy some wine, that when 
he came back he told William Brown that Hattie was 
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over at the E. Z. Drive thru, [sic] that William 
Brown threw his pool stick down and said ‘I am 
going to kill that bitch,’ that said William Brown 
jumped into his car and sped over to the E. Z. Drive 
Thru, that about ten minutes later he heard a shot 
from the E. Z. Drive Thru, that he went over and 
saw William lying on the ground, that William E. 
Brown looked up, groaned and then died, that he was 
not contacted by the Omaha Police Department, 
that he contacted no one until now, that he has been 
out of town, that he is willing to submit to a poly- 
graph test as to what he saw and heard on May 31, 
1977.” 

There is no dispute whatsoever in this case that 
the evidence on which defendant relies was newly 
discovered evidence which she could not, with rea- 
sonable diligence, have discovered and produced at 
the trial. The record clearly establishes that wit- 
nesses to the shooting were extremely reluctant to 
acknowledge themselves, did not do so at the scene 
of the shooting, and appeared at trial only under 
subpoena. 

The issue squarely presented is whether the newly 
discovered evidence satisfies the other requirements 
of section 29-2101 (5), R. R. S. 1943. 

Newly discovered evidence must be of such a na- 
ture that if offered and admitted at the former trial, 
it probably would have produced a substantial dif- 
ference in result. Such evidence must be relevant 
and credible, and not merely cumulative. It must 
involve something other than credibility of witnesses 
who testified at the former trial. Finnern v. Bruner, 
170 Neb. 170, 101 N. W. 2d 905 (1960); State v. 
French, 200 Neb. 137, 262 N. W. 2d 711 (1978). 

Had the identity of John Pargo been known to the 
defendant, his testimony would have been relevant 
and credible at the time of trial. The statement of 
William E. Brown to him, ‘‘I’m going to kill that 
bitch,’’ although hearsay, would have been admis- 
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sible under section 27-803 (2), R. R. S. 1948, as a 
statement of the declarant’s then existing state of 
mind and emotion to show his intent, plan, motive, 
or mental feeling, and inferentially, his demeanor 
and actions prior to the shooting. Exclusion of the 
evidence, had it been available to and offered by the 
defendant at trial, would have constituted reversible 
error. The jury’s determination of the defendant’s 
guilt or innocence inevitably rested on the intent of 
the defendant immediately prior to the shooting, and 
the presentation of the newly discovered evidence 
might very well have resulted in a verdict of man- 
slaughter or an acquittal. It is essential when a jury 
is required to determine the intent of the defendant 
in a criminal action that it be given an opportunity 
to assess all relevant evidence before it reaches its 
decision. Fundamental due process requires that 
the defendant be granted a new trial to permit her 
the opportunity to present such evidence to the jury. 

The judgment of the District Court overruling and 
denying defendant’s motion for a new trial is re- 
versed. The matter is remanded to the District 
Court for a new trial to be held within 60 days of the 
mandate herein in conformity herewith. 

REVERSED AND REMANDED FOR A 
NEW TRIAL. 


STATE OF NEBRASKA, APPELLEE, V. ROBERT D. 
BENEDICT, APPELLANT. 
276 N. W. 2d 108 


Filed March 6, 1979. No. 42183. 


Appeal from the District Court for Douglas Coun- 
ty: JouHn E. Cuark, Judge. Affirmed. 


Anthony 8. Troia, for appellant. 
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Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before KrivosHa, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastinas, JJ. 


BRODKEY, J. 

Defendant, Robert D. Benedict, was charged un- 
der section 39-669.07, R. R. S. 1943, with operating or 
being in the actual physical control of a motor 
vehicle while under the influence of alcoholic liquor 
or of any drug or with ten-hundredths of 1 percent or 
more by weight of alcohol in his body fluid as shown 
by chemical analysis of his blood, breath, or urine. 
Defendant was tried to a jury and convicted, follow- 
ing which a hearing was had with reference to the 
number of prior convictions of defendant for drunk 
driving, at which hearing it was determined that he 
had had two prior convictions and that the current 
offense was his third conviction. The defendant was 
then sentenced to serve 2 years in the Nebraska 
Penal and Correctional Complex. He has appealed 
from that conviction and sentence to this court. We 
affirm. 

Defendant’s sole assignment of error is that the 
jury erred in its finding that defendant was in actual 
physical control and in operation of his vehicle when 
arrested for the offense. The facts as revealed and 
sustained by the record are that on February 27, 
1978, at approximately 7:30 p.m., two witnesses ob- 
served a blue Ford automobile traveling north on 
Military Avenue and weaving back and forth across 
the center line. The driver of the automobile failed 
to negotiate a curve, and struck a pickup truck 
parked in a private lot. The accident was also ob- 
served by, three girls on a porch across the street. 
The evidence is uncontradicted that the driver of the 
automobile was the only person in the car at the 
time, and the defendant was subsequently identified 
by all the witnesses as the driver of the automobile. 
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The driver of the automobile then drove away, fol- 
lowed by the two original witnesses, Martin and 
John McPherson. After observing the driver of the 
blue automobile park the car, the witnesses drove to 
a phone booth and notified the police of the accident. 
They were met by a police officer shortly after 7:39 
p.m., and the three of them checked the area in the 
officer’s cruiser for the driver of the car. They ob- 
served the defendant walking and identified him as 
the driver of the blue Ford car, which was approxi- 
mately one-half block from the place of identifica- 
tion. At the trial Officer Brock expressed his opin- 
ion that at that time the defendant was intoxicated, 
and gave the basis for his opinion, which was that 
the defendant was staggering and had a strong odor 
of alcohol on his person and breath, his eyes were 
bloodshot, and his speech was slurred. Defendant 
was then placed under arrest and transported to the 
police station at approximately 8:05 p.m., where 
Paul Koltz, a criminalist for the Omaha Police Divi- 
sion, administered a breath test to the defendant 
which resulted in a reading of sixteen-hundredths of 
1 percent of alcohol in defendant’s blood, which even 
at that time was six-hundredths of 1 percent over the 
statutory minimum of ten-hundredths of 1 percent. 
In his brief on appeal, appellant argues that al- 
though witnesses had identified him as the driver of 
the vehicle that struck the other vehicle on the occa- 
sion in question, none of the State’s witnesses testi- 
fied that defendant was under the influence of intoxi- 
cating liquor at the time he was observed in the ac- 
cident. He states: ‘‘Here, assuming defendant was 
identified positively by all witnesses, certainly does 
not tend to prove the existence of the key phrase in 
the State Statute which specifically states one can 
only be convicted of the offense of drunken driving if 
he is under the influence of intoxicating liquor when 
observed by the charging or complaining parties in- 
volved. Sec. 39-669.07, R. R. S. Neb. 1943, Reissue 
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1976.’’ (Emphasis supplied.) That section contains 
no such requirement. See, also, State v. Stano- 
sheck, 186 Neb. 17, 180 N. W. 2d 226 (1970). We know 
of no rule which requires that all of the elements of a 
criminal offense be proved or testified to by the 
same witnesses. Here the fact that the defendant 
was driving the automobile in question at the time it 
struck the truck in the parking lot was testified to by 
five witnesses. The fact that defendant was in a 
clearly intoxicated condition approximately 20 min- 
utes later was testified to by the police officer, 
whose opinion was shortly thereafter corroborated 
by the breath test given defendant at the police sta- 
tion. At the time the police officer and the two wit- 
nesses saw the defendant, he was near his automo- 
bile, which also bore evidence of the damage pre- 
sumably sustained in the collision in the parking lot. 
The evidence at the trial, as reflected in the record, 
is more than ample to justify the conclusion of the 
jury that the defendant was operating his motor ve- 
hicle while under the influence of intoxicating liquor, 
in violation of section 39-669.07, R. R. S. 1948. The 
conviction and sentence of the defendant by the Dis- 
trict Court were clearly correct, and its judgment 
must be affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. REGINALD COUNTRY, 
APPELLANT. 
276 N. W. 2d 110 


Filed March 6, 1979. No. 42192. 


1. Criminal Law: Guilty Pleas: Habitual Criminals. A plea of guilty 
or nolo contendere is not involuntary because it is induced by the 
filing of an habitual criminal charge. 

2. Criminal Law: Guilty Pleas. Questioning the defendant as to the 
factual basis for the charge is not required where the defendant 
enters a plea of nolo contendere. 
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3. . A plea of guilty or nolo contendere waives every 
aetence to the charge, whether the defense is procedural, statutory, 


or constitutional. 


Appeal from the District Court for Douglas Coun- 
ty: JoHuNn T. Grant, Judge. Affirmed. 


Reginald Country, pro se. 


Paul L. Douglas, Attorney General, and Lynne 
Fritz, for appellee. 


Heard before KrivosHa, C. J., SPENCER, BOSLAUGH, 
McCown, CLINTON, BRODKEY, and WHITE, JJ. 


CLINTON, J. 

In 1974, defendant Reginald Country entered a 
plea of nolo contendere to a charge of forcible rape, 
and, pursuant to a plea bargain, a second count 
charging him with being an habitual criminal was 
dismissed. He was sentenced to serve 10 to 30 years 
in the Nebraska Penal and Correctional Complex. 
On appeal to this court, the sentence was affirmed. 
State v. Country, 194 Neb. 570, 234 N. W. 2d 593. 

In November 1975, defendant filed a ‘‘motion to 
vacate’’ in the District Court, alleging excessiveness 
of sentence, the plea was not knowingly made, and 
defendant had not been adequately represented by 
counsel. The motion was overruled without a hear- 
ing and no appeal was ever taken. 

In July 1977, defendant filed a second ‘‘motion to 
vacate and set aside sentence.’’ He again alleged 
the plea was not knowingly entered and added that 
the trial court had failed to ascertain whether there 
was a factual basis for the plea. He then repeated 
his allegation that he had been inadequately repre- 
sented by counsel in that counsel had neglected to 
interview certain witnesses who would testify 
favorably to defendant and had generally failed to 
pursue defendant’s interests in the case or inform 
defendant of his rights. Three affidavits favor- 
able to the defendant and signed by the witnesses in 
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question were attached to the petition. 

An attorney was appointed to represent defendant 
and an evidentiary hearing was held pursuant to sec- 
tion 29-3001, R. R. S. 19438. Following the hearing, 
the trial court held the plea was freely and volun- 
tarily entered after defendant had been fully advised 
of his rights by the trial court, there was a sufficient 
factual basis for the plea, and defendant had been 
adequately represented by counsel at all stages of 
the proceedings. 

Defendant now appeals pro se to this court, assign- 
ing as error each of the above holdings. We affirm. 

Defendant had initially entered a plea of not 
guilty to the charge of rape. When an amended 
information additionally charging him with being an 
habitual criminal was served on him, he called his 
attorney and asked that a plea bargain be arranged 
whereby defendant would agree to plead nolo con- 
tendere to the charge of rape if the habitual criminal 
charge was dismissed. The county attorney agreed 
to the bargain and a second arraignment was held 
the day after defendant had called his attorney. 

An examination of the transcript of the second ar- 
raignment shows defendant was fully advised of his 
constitutional rights and voluntarily waived them. 
It is clear from the record and the information that 
defendant was advised of the essential elements of 
the crime of rape. The court told defendant there 
was no real issue as to whether intercourse had oc- 
curred and stressed that trial of the case would in- 
volve ‘‘a rather difficult factual and legal question 
as to how much force was used, and also how much 
force would be necessary.’’ Defendant nevertheless 
insisted he wanted to enter the plea in order to avoid 
the habitual criminal charge. A plea of guilty or 
nolo contendere is not involuntary because it is in- 
duced by the filing of an habitual criminal charge. 
State v. Reed, 187 Neb. 792, 194 N. W. 2d 179. The 
record shows the court was well apprised of the 
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factual basis for the charge. Although questioning 
the defendant as to the factual basis is not required 
where the defendant enters a plea of nolo con- 
tendere, State v. Hyslop, 189 Neb. 331, 202 N. W. 2d 
595, the court must satisfy itself that there is a 
factual basis for the charge. 

Defendant’s claim that he was inadequately repre- 
sented by counsel is also without merit. The only al- 
legation in this area which is supported by the evi- 
dentiary hearing is that counsel had not, as of the 
time the nolo contendere plea was entered, inter- 
viewed three witnesses who might have testified on 
defendant’s behalf. While this argument might 
have had merit had the case proceeded to trial, it is 
inapplicable where, as here, trial was avoided by a 
plea bargain instituted at the defendant’s request. 

A guilty or nolo contendere plea waives every de- 
fense to the charge, whether the defense is proce- 
dural, statutory, or constitutional. State v. Kluge, 
198 Neb. 115, 251 N. W. 2d 737; State v. Griger, 190 
Neb. 405, 208 N. W. 2d 672. Once defendant’s plea 
was accepted, the potential testimony of witnesses 
on his behalf became irrelevant. 

AFFIRMED. 
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IN RE APPLICATION, TWIN LOUPS RECLAMATION DISTRICT, 
APPELLEE, V. ALFRED WELSH BLESSING ET AL.., 
INDIVIDUALLY AND AS REPRESENTATIVES OF THEIR 

RESPECTIVE CLASSES, APPELLANTS. 

IN RE APPLICATION, TWIN LouPs IRRIGATION DISTRICT, 
APPELLEE, V. ALFRED WELSH BLESSING ET AL., 
INDIVIDUALLY AND AS REPRESENTATIVES OF THEIR 

RESPECTIVE CLASSES, APPELLANTS. 

IN RE PETITION FOR WATER SERVICE CONTRACT, BEFORE 
THE BOARD OF DIRECTORS OF THE TWIN LOUPS 
RECLAMATION DISTRICT, ET AL., APPELLEES, V. ALFRED 
WELSH BLESSING ET AL., APPELLANTS. 

276 N. W. 2d 185 


Filed March 13, 1979. Nos. 41692, 41693, 41778. 


1. Waters: Legislature: Statutes. Determination of the feasibility 
of a water reclamation project is a legislative function and is not 
within the scope of the judicial review authorized by section 46-568, 
R. R. e: 1943. 

: Determination of the adequacy of a sup- 

ply of ateE for a reclamation project is a legislative function and 

is not within the scope of the judicial review authorized by section 

46-568, R. R. 8. 1943. 

3. Waters: Contracts: Statutes: Elections. A contract for the pur- 
chase of a water supply which creates a 40-year obligation on the 
part of a reclamation district must, under section 46-564, R. R. S. 
1943, be submitted to the voters of the district for approval. 

4. : . The power of an irrigation dis- 
trict to enter into a contract with the United States for the construc. 
tion, operation, and maintenance of the necessary works for the 
delivery and distribution of water is not limited by a requirement 
that the contract be approved by the voters of the district. § 46- 
156, R. R. 8. 1943. 

5. : . A-contract for a supply of water 
which provides Moe payinént to be made by an irrigation district for 
a period of more than 1 year from the date of making the contract 
must be submitted to the legal voters of the district for approval or 
disapproval. § 46-1,145, R. R. S. 1943. 

6. Constitutional Law: Statutes. Adoption and incorporation into the 
1943 revision of the statutes of an act which, as originally passed, 
may have been in violation of the constitutional provision pro- 
hibiting statutory amendments without reference to the section 
amended cures the constitutional defect. Art. III, s. 14, Constitu- 
tion of Nebraska. § 49-601, R. R. S. 1943. 
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7. Class Actions: Parties: Statutes. A party having interest ad- 
verse to the interests of the parties he seeks to represent may not 
sue as representative of a class under the provisions of section 
25-319, R. R. S. 1943. 


Appeal from the District Court for Howard Coun- 
ty: Donatp H. Weaver, Judge. Affirmed in part, 
and in part reversed and remanded. 


. Virgil J. Hagegart, Jr., and William Geo. Dittrick 
of Baird, Holm, McEachen, Pedersen, Hamann & 
Haggart, for appellants. 


Lyle E. Strom and William J. Riley of Fitzgerald, 
Brown, Leahy, Strom, Schorr & Barmettler, and 
Cyril P. Shaughnessy of Shaughnessy, Shaughnessy 
& Shaughnessy, for appellees. 


Heard before SPENCER, C. J., Pro Tem., BosLauGy, 
McCown, CLINTON, and WHITE, JJ., and RoNIN and 
Rist, District Judges. 


WHITE, J. 

This is a consolidated action involving two subdivi- 
sions of the state, the Twin Loups Reclamation Dis- 
trict and the Twin Loups Irrigation District. The 
other parties are certain residents of the Irrigation 
and Reclamation Districts. The Irrigation and Rec- 
lamation Districts are authorized and operating un- 
der the provisions of Chapter 46 of the Reissue Re- 
vised Statutes of Nebraska, 1943. 

The districts were organized to further a plan to 
irrigate land in portions of Valley, Greeley, Howard, 
Merrick, and Nance Counties. At trial, the validity 
of the organization of the districts was questioned. 
The trial court found the districts to be legally or- 
ganized and that finding is not questioned here. 

The first case, No. 41692, involves a special statu- 
tory procedure by the Reclamation District author- 
ized by section 46-568, R. R. S. 1943, for the purpose 
of ‘praying a judicial examination and determina- 
tion of any * * * contract of the district * * *.” 
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On June 4, 1976, the Reclamation District entered 
into a contract with the United States Bureau of Rec- 
lamation. The contract generally covers payment 
of a portion of the water supply works to be con- 
structed which includes the Calamus Dam, the 
Davis Creek Dam and Reservoir, the Kent Diversion 
Works, the Kent Canal, first section of the Mirdan 
Canal, and various works related to those projects. 

The Reclamation District’s obligation is to begin 
payments when water becomes available and to con- 
tinue payments over a period of 50 years. The total 
expected to be repaid is $16,790,400, if the entire ap- 
proximately 53,000 acres in the Irrigiation District 
are afforded water. In addition, the district is obli- 
gated to pay annually the operating and mainte- 
nance expenses of the system. 

The trial court held the contract valid, and this 
appeal resulted. 

Appellants first assert that the trial court erred in 
refusing to pass on the feasibility of the project. We 
agree with the trial court. The Legislature clearly 
authorized the courts to pass on the validity of con- 
tracts of the district. It did not, and possibly could 
not, delegate to the courts the authority to pass on 
the wisdom of the projects themselves. Reclama- 
tion districts are ‘‘political corporate quasi-munici- 
pal subdivisions of the state.’’ Nebraska Mid-State 
Reclamation District v. Hall County, 152 Neb. 410, 41 
N. W. 2d 397. There can be little doubt that in deter- 
mining to enter into a contract, the district was act- 
ing in a legislative capacity. It is not the function of 
the court to act as a super-legislature, and that 
power cannot be delegated to us. The appellants’ 
first assignment is without merit. 

Next, and related to the first assignment, is the as- 
sertion that the trial court failed to consider whether 
there was an adequate water supply for the project. 
Appellants assert that no application was at the time 
of trial on file with the Director of Water Resources 
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for an allocation of water from the North Loup River. 
The presence or absence of an adequate water sup- 
ply is a substantial factor to be considered by the di- 
rectors in the exercise of their delegated legislative 
powers. For reasons stated above, the argument is 
rejected. 

The appellants next assert that the Reclamation 
District exceeded its statutory authority in entering 
into the contract with the Bureau of Reclamation. 
Specifically, the appellants assert that section 
46-564, R. R. S. 1943, requires the contract to be sub- 
mitted to the electors of the district. Section 46-564, 
R. R. S. 1943, provides in part: ‘‘Whenever the 
board incorporated under sections 46-501 to 46-573 
shall, by resolution adopted by a majority of the said 
board, determine that the interests of said district 
and the public interest or necessity demand the ac- 
quisition, construction or completion of any source 
of water supply, water works, or other improve- 
ments or facilities, or the making of any contract 
with the United States or other persons or corpora- 
tions, to carry out the objects or purposes of said dis- 
trict, wherein the indebtedness or obligation shall be 
created, to satisfy which shall require a greater ex- 
penditure than the ordinary annual income and reve- 
nue of the district shall permit, the board shall order 
the submission of the proposition of incurring such 
obligation or bonded or other indebtedness for the 
purposes set forth in said resolution, to the qualified 
electors of the district at an election held for that 
purpose.’’ (Emphasis supplied.) 

The section is titled ‘‘Bonded indebtedness; sub- 
mission to qualified electors; election.’’ The appel- 
lees first contend that it is therefore inapplicable 
since no bonded indebtedness is proposed here. 
However, the section clearly is broader than that. 
Section heads, supplied in compilation, as this one 
was, do not constitute any part of the law. § 49-802 
' (8), R. R. S. 1943. 
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Under the contract, the Reclamation District 
agrees to pay for delivery of a supply of water. The 
‘‘Water Service Charge’”’ to the Reclamation District 
is to be determined with reference to two compo- 
nents: (1) The ‘‘O & M component”’ consisting of 
the entire annual cost of operation and maintenance 
of the system, and (2) the ‘‘Construction Compo- 
nent”’ which ‘‘shall be applied toward the return to 
the United States of the cost of construction of the 
water supply works * * *.’’ This construction com- 
ponent is specified in the contract as $4.95 per ir- 
rigable acre but is subject to renegotiation depend- 
ing on ultimate construction costs. Thus, the annual 
charge is essentially unrelated to the amount of wa- 
ter used. The charge is fixed in the sense that a re- 
duction in the amount of water actually used will not 
result in a reduction of the charge. 

The Reclamation District would meet this annual 
water service charge by tolls, most notably under its 
water service contract with the Irrigation District, 
and by special assessments on irrigable land in the 
district, and by a tax levied on all tangible property 
located in the district pursuant to statutory author- 
ity. The district argues that section 46-564, R. R. S. 
1943, does not apply because the contract does not 
create a present ‘‘debt’’ and because the water serv- 
ice charge will be met out of ‘‘ordinary annual in- 
come and revenue of the District.”’ 

Although section 46-564, R. R. S. 19438, is in form a 
limitation on indebtedness, it has, as a clear objec- 
tive, the limitation of taxes. Its intention is to pre- 
vent the board of directors, without voter approval, 
from incurring obligations payable in a future year 
while leaving it to future boards to find the money to 
pay for them. The applicability in the present situa- 
tion is obvious. Although the district correctly 
points out that the annual amount actually paid un- 
der the contract will depend upon the number of ir- 
rigable acres within the district which are capable 
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of being served by the project, that number is essen- 
tially beyond the control of the district for 40 years 
after the United States undertakes performance. If 
the entire 53,000 irrigable-acres goal is achieved, an- 
nual payments by the Reclamation District will be 
in excess of $200,000. The amount will be less than 
that if fewer acres are capable of being served, but 
appellees do not seriously contend that the obliga- 
tion will be less than the district’s current annual in- 
come, which is about $20,000. According to the con- 
tract, the district will be required to levy all ‘‘as- 
sessments, tolls, and obligations’’ and use ‘‘all of the 
authority and resources’’ necessary to meet the con- 
tract obligations. In addition, the district agrees to 
assess annually the maximum ad valorem property 
tax permitted by law. Contrast this with the long- 
term lease arrangement recently challenged under 
Nebraska’s constitutional limitation on state debt. 
See Ruge v. State, 201 Neb. 391, 267 N. W. 2d 748. 
There, this court recognized that the lease agree- 
ment of the proposed State Downtown Education 
Center and Office Building resembled in some re- 
spects a long-term purchase obligation. However, 
the lease and the state’s payment obligations could 
be terminated by the Legislature’s refusal of an ap- 
propriation for the lease payment in any future 
year. No similar prerogative is vested in the Recla- 
mation District under this contract. The contract 
clearly creates the type of obligation which section 
46-564, R. R. S. 1943, prohibits absent voter approval. 
For that reason, the portion of the trial court’s or- 
der affirming the contract is reversed. 

The appellants finally assert that the trial court 
erred in holding the appellants could not appear as 
the representatives of a class and in refusing to 
grant an attorney’s fee. We will consider this argu- 
ment in the last section of this opinion as it is com- 
mon to all the actions. 

In case No. 41693, the board of directors of the Ir- 
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rigation District sought a judicial examination and 
approval of its contract with the United States ‘‘* * * 
for operation and maintenance of a distribution sys- 
tem.’’ The judicial procedure is authorized by sec- 
tion 46-1,151, R. R. S. 1948. 

The contract is in some respects similar in con- 
struction to that discussed above in connection with 
case No. 41692. The United States agrees to con- 
struct “Distribution Works,’’ including canals, later- 
als, and drains. In return, the Irrigation District es- 
sentially agrees to pay a ‘‘Construction Charge Obli- 
gation’’ of $10,494,000 over a 40-year period. 

The appellants contend that the Irrigation District 
is without authority to undertake such an obligation 
without prior approval by the voters in the district. 
However, the appellants are unable to cite authority 
for the proposition that such an election is required. 
Section 46-156 (1), R. R. 8S. 1948, provides that: 
‘‘The board of directors, or other officers of the (Ir- 
rigation) district, shall have no power to incur any 
debt or liability whatever, either by issuing bonds or 
otherwise, in excess of the express provisions of sec- 
tions 46-101 to 46-1,111 * * *.’’ However, section 
46-126, R. R. S. 1948, expressly authorizes the board 
to ‘‘* * * enter into any obligation or contract with 
the United States for the construction, operation, 
and maintenance of the necessary works for the de- 
livery and distribution of water * * *.’’ The contract 
under consideration is such a contract. 

Sections 46-1,143 and 46-1,145, R. R. S. 1943, require 
an election to authorize a long-term supply of water. 
The contract between the Irrigation District and the 
United States was not for a supply of water but 
for the construction of works. The district proposes 
to get its water supply from the Reclamation Dis- 
trict under an agreement which will be discussed 
below. Contrast that situation with the one consid- 
ered in Frenchman Valley Irr. Dist. v. Smith, 167 
Neb. 78, 91 N. W. 2d 415, cited by appellants. In that 
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case, the United States agreed not only to undertake 
construction but also to deliver up to 20,000-acre feet 
of water. For that reason the contract fell within 
the purview of the statutory requirement for voter 
approval of water supply contracts. 

The appellants point out that there is no reason for 
the Legislature to require voter approval of a con- 
tract for water supply but not of a contract for con- 
struction. The long-term financial obligations of the 
district in either situation are very similar. Voter 
approval of a construction plan is expressly required 
only if the project is to be financed by bonds. § 
46-194, R. R. S. 1948. The appellants argue convinc- 
ingly that the original irrigation laws anticipated 
that financing would always be through issuance of 
bonds, that other financing procedures were intro- 
duced into the statutes in a piecemeal manner to 
take advantage of new federal reclamation pro- 
grams, and that any omission of voter approval pro- 
visions to correspond with these new procedures was 
inadvertent. But an inadvertent omission by the 
Legislature is nonetheless an omission. This court 
will not restrict the statutory authority of the Irriga- 
tion District where the Legislature imposed no such 
limitation. 

While the court was thus correct in holding that 
the Irrigation District had authority to contract with 
the United States, it was in error in holding that the 
Irrigation District’s contract with the Reclamation 
District was not a matter for voter approval. Arti- 
cle 2 of the contract between the Irrigation District 
and the United States provides that: ‘‘The obliga- 
tions of the United States under this contract shall 
be contingent upon the District making an appro- 
priate water service contract, satisfactory to the 
Secretary, with the Reclamation District for water 
service to the District.’’ The contract entered into 
to satisfy that condition precedent was in the form of 
an order by the board of directors of the Reclama- 
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tion District granting the Irrigation District’s peti- 
tion for a water supply. Under the contract, the Ir- 
rigation District obligates itself to pay annually a 
fixed amount to be determined with reference to the 
number of irrigable acres within the district which 
are capable of being served by the project. The 
term of the contract is 50 years. As in the contract 
between the Reclamation District and the United 
States, the obligation of the Irrigation District to the 
Reclamation District is not reduced by the use of 
less water than anticipated. The payments are fora 
right to a supply of water. Section 46-1,143, R. R. 8. 
1943, provides in part: ‘‘The board of directors of 
any irrigation district organized under the laws of 
this state may enter into contracts for a supply of 
water for the irrigation of the lands within such irri- 
gation district with any person, firm, association, 
corporation or the United States of America * * *.’’ 

Section 46-1,145, R. R. S. 1948, provides in part: 
“Tf such contract provides for payments to be made 
extending for a period of more than one year from 
the date of making the contract, the board of direc- 
tors of such irrigation district shall submit the con- 
tract to the legal voters of the district at any general 
election, or at a special election called therefor for 
the approval or disapproval of the contract. * * *” 

The contract between the Irrigation District and 
the Reclamation District was clearly a contract ‘‘for 
a supply of water’’ providing for ‘‘payments to be 
made extending for a period of more than one year.”’ 
Unless this court accepts the construction of the 
statute adopted by the federal court in Bridgeport 
Irr. Dist. v. United States, 40 F. 2d 827 (8th Cir., 
1930), the board of the Irrigation District is without 
authority to enter into such a contract without prior 
approval of the voters of the district. 

In that case, the United States sued for the bal- 
ance due on a contract for supply of water. The an- 
swer of the district admitted execution of the con- 
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tract by the directors, but alleged that they were 
without authority to do so and that the contract was 
therefore void. This position was based on the fail- 
ure of the board to submit the contract to the voters 
as was apparently required by what is now section 
46-1,145, R. R. S. 1943, quoted above. That section 
was added to the irrigation laws in 1915. The fed- 
eral court found the section did not operate to void 
the contract, relying on the ‘‘savings clause’’ of the 
1915 act which provided that: ‘‘This act shall not 
limit the rights which any irrigation district has un- 
der the existing laws to purchase a water supply and 
shall be cumulative thereto.’”’ (Subsequent to the 
Bridgeport decision, the savings clause became sec- 
tion 46-205, Compiled Statutes of Nebraska, 1929, and 
was entirely omitted, without comment, when the 
statutes were revised in 1943. We place no reliance, 
one way or the other, on this omission.) 

In basing its decision on the savings clause, the 
court noted that to hold the act amendatory of pre- 
existing law would require the law be declared un- 
constitutional as violative of Article III, section 14, 
Constitution of Nebraska, because the act did not 
contain a reference to the sections amended. It con- 
cluded that the election requirements must have 
been meant to apply only ‘‘under special circum- 
stances not present in this case.’’ For reasons 
which follow, we decline to accept this restrictive 
construction of the section. 

Since the passage of the 1915 amendments, the Ne- 
braska Legislature in 1943 adopted a general revi- 
sion of the statutes under the title Revised Statutes 
of Nebraska 1943. § 49-601, R. R. S. 1943. We have 
previously held that the 1943 revision had the effect 
of removing any constitutional objection, under Ar- 
ticle III, section 14, Constitution of Nebraska, for 
lack of proper title to previously enacted legislation. 
See, Peterson v. Vasak, 162 Neb. 498,-76 N. W. 2d 
420; McGraw Electric Co. v. Lewis & Smith Drug 
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Co., Inc., 159 Neb. 703, 68 N. W. 2d 608. The reason- 
ing is equally applicable here. The purpose of the 
enactment of the 1943 revision, in addition to the 
elimination of obsolete and redundant sections of the 
statutes, was to clearly set out, as if in a completely 
new act, the law applicable to an area of legislative 
concern. Little purpose would attach to a revision 
whose provisions would carry with them the unin- 
tentional limitations of their legislative birth, no 
matter how long ago that event had passed. We 
hold that the objectionable infirmities of statutory 
provisions enacted prior to 1943, based on the provi- 
sions of Article III, section 14, Constitution of Ne- 
braska, which provides ‘‘* * * no law shall be amend- 
ed unless the new act contain the section or sections 
as amended * * *,’’ are cured by the 1943 revision of 
the statutes. 

The contract in question, being clearly in violation 
of the law requiring a prior election, is void. The 
trial court is reversed. 

The third case is an action by certain residents of 
the Irrigation District questioning the authority of 
the Irrigation District to contract for a water supply 
with the Reclamation District. The case was tried 
last and the trial court sustained the demurrer to the 
petition on the basis of its decision in the second 
case. As discussed above, the court was in error 
and the decision is reversed. 

In the final assignment of error, the opponents of 
the Irrigation and Reclamation Districts assign as 
error the trial court’s dismissal of their petition as a 
class action. We affirm. 

Nebraska has no provision similar to the Federal 
Rules of Civil Procedure rule 23 (A) and (B) author- 
izing a class-certifying hearing in the trial court. In 
this state, the petition for class status may be chal- 
lenged by a motion for summary judgment as in 
Blankenship v. Omaha P. P. Dist., 195 Neb. 170, 237 
N. W. 2d 86, or by demurrer. See 10 Creighton L. 
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Rev. 11, p. 18. In either case, if, on examination of 
the petition or the motion and supporting evidence, 
it appears that ‘‘* * * any party in the class stands to 
suffer a long run loss as a result of his inclusion in 
the class, the representative party will have a con- 
flict of interest with the other class members.’’ See 
56 Neb. L. Rev. 338. In that case, class status will 
be denied. See Blankenship v. Omaha P. P. Dist., 
supra. 

The class purportedly represented by the appel- 
lants is: ‘‘* * * those individuals owning land in the 
Irrigation District and/or the Reclamation District, 
and those persons interested in the contract 
executed on June 4, 1976, between the United States 
of America, Bureau of Reclamation and the Twin 
Loups Irrigation District.’ However, included 
among the individuals owning land in the district are 
those who petitioned to be included in the districts 
and must be thought to favor the undertaking of 
such a project. In fact, the stated class includes the 
very directors whose acts are challenged here. A 
real and substantial conflict is apparent within the 
stated class. The District Court was correct in de- 
nying representative status to the appellants. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


DALE A. THEOBALD, APPELLANT, V. ELOISE A. AGEE, 
E:XECUTRIX OF THE ESTATE OF RICHARD H. ROGERS, 
DECEASED, ET AL., APPELLEES. 

276 N. W. 2d 191 


Filed March 13, 1979. No. 41738. 


1. Specific Performance: Contracts: Evidence: Frauds, Statute of. 
In an action for specific performance of an oral contract to convey 
real estate where partial performance is relied upon to avoid the 
defense of the statute of frauds, the evidence of the alleged contract 
and its terms must be clear, satisfactory, and unequivocal. Such 
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contracts are on their face void as within the statute of frauds, be- 
cause not in writing, and, even though proved by clear, satisfac- 
tory, and unequivocal evidence, they are unenforceable unless it is 
also proved by evidence of like character that there has been such 
performance as the law requires. The acts constituting perform- 
ance must be such as are referable solely to the contract sought to 
be enforced, and not such as might be referable to some other and 
different contract or relation. They must be something that the 
claimant would not have done unless and on account of the contract 
and with the direct view to its performance so that nonperformance 
by the other party would amount to fraud upon him. 

2. Words and Phrases: Specific Performance: Contracts. The 
words ‘‘referable solely to the contract,’’ as used in the foregoing 
rule, properly interpreted and applied mean that, if the evidence as 
a whole of a party seeking specific performance of an oral contract 
to convey real estate indicates that it is referable solely to the con- 
tract sought to be enforced and not to some other or different 
contract, then the burden of the rule has been satisfied. In deter- 
mining whether or not the acts were referable solely to the con- 
tract, the acts of performance must be considered as a whole in 
their own light and in the light of all other material and relevant 
facts and circumstances, present, antecedent, and subsequent as 
shown by evidence with no part excluded. 

3. Equity: Appeal and Error. An appeal to this court in an equity 
action is reviewed de novo. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PgLT, Judge. Affirmed. 


Barney & Carter, P.C., for appellant. 


Woods, Aitken, Smith, Greer, Overcash & Spang- 
ler, for appellees. 


Heard before SPENCER, C. J., Pro Tem., BosLaucu, 
McCown, C.iINTOoN, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


BRODKEY, J. 

Plaintiff below, Dale A. Theobald, appeals to this 
court from the order entered by the District Court 
for Lancaster County, dismissing an action brought 
by him against the Executrix of the Estate of Rich- 
ard H. Rogers, deceased, and his heirs and devisees, 
seeking specific performance of an alleged oral con- 
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tract for the devise of an interest in a farm located 
near Minden, Nebraska. 

In his amended petition, Theobald alleges the de- 
ceased, Richard H. Rogers, was the president and 
chief operating officer of O’Shea-Rogers Tractor and 
Equipment Company, a Nebraska corporation, here- 
inafter referred to as the ‘‘Company,’’ which was en- 
gaged in the wholesale distribution of farm equip- 
ment manufactured and distributed by Ford Motor 
Company. Rogers and his immediate family owned 
50 percent of the common stock of the Company. 
Theobald was an employee of the Company from 
1947 until February 1964, when the Company was 
sold to the Ford Motor Company. The alleged oral 
contract involved in this litigation arose out of a con- 
versation which occurred in mid-December 1958, be- 
tween Rogers and the plaintiff, who at that time was 
the Company’s sales manager, and one Edwin Man- 
gold, who at the time was distribution manager for 
the Company. The general manager of the Com- 
pany was one LaVern Augustin, who had informed 
Rogers that he was resigning from the Company. 
Theobald testified, as to the conversation that 
Rogers had with him and Mangold at that time, as 
follows: ‘‘Q- And will you relate to the Court, as 
best you can, what each party said during the course 
of this conversation? A- This was immediately after 
I had learned that Mr. Augustin was leaving, and Mr. 
Rogers called Mr. Mangold and me into his office and 
closed the door. And he said, ‘I have something I 
want to tell you fellows.’ He said, ‘I really hadn’t 
intended to tell you now, at this time, but, goddamn 
it,’ he said, ‘Augustin has forced my hand.’ And he 
said, ‘I think you fellows have done a good job; it’s a 
tough job; you’ve worked hard for me and I wanted 
to show my appreciation. And I just want you to 
know that I’ve made provisions for you fellows in my 
will so that you’ll have an interest in a farm and a 
pretty damned good farm out at Minden. * * *’ 
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“Mr. Mangold and I, both, expressed surprise and 
also appreciation. And he then went on to elaborate 
on why he was doing this. Q- What did he say in 
that regard? A- He said, ‘This is a tough job and 
you fellows, I think, have done a good job for me, 
and I want to take care of you in some way, and so 
I’ve made a provision for you, providing you don’t 
pull out on me like Augustin. Now, I had Augustin 
provided for, too, in this program, but since he is 
leaving,’ he said, ‘I’m not going to go ahead with the 
provision for him. * * *’ 

‘‘As we left his office I recall that we again ex- 
pressed our appreciation for his thoughtfulness and 
his consideration.”’ 

Mangold also testified with reference to the con- 
versation, and his testimony was substantially simi- 
lar to that of Theobald. He also testified that some- 
time in August 1959, Rogers showed him a para- 
graph in his will which left a one-third interest in a 
certain farm, legally described in the will, to him, 
Theobald, and another employee. Augustin also tes- 
tified that when he resigned, Rogers tried to per- 
suade him to stay on by promising him a farm, stat- 
ing that Theobald and Mangold ‘‘were receiving a 
farm between them.’’ There was also testimony 
from one Eugene Sparrows, a representative of the 
Ford Motor Company, who testified that Rogers had 
informed him that in his will he was leaving an in- 
terest in a farm near Minden, Nebraska, to the men 
who had helped him accumulate his wealth. 

Richard Rogers died testate on December 27, 1975. 
His will and codicil, executed in 1973, and admitted 
to probate, made no provision for either Theobald or 
Mangold. Certain other prior wills of Rogers were 
offered and received in evidence. It appears that 
Rogers executed a will on January 4, 1965, which left 
Theobald a one-third interest in a farm and Mangold 
$1,000 in cash. In a will executed on January 6, 1967, 
Rogers left Theobald $10,000 in cash, and nothing to 
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Mangold. In his next will, executed on January 10, 
1968, Rogers left nothing to the plaintiff or Mangold. 
In all subsequent wills executed by Rogers, which 
were received in evidence, he made no provision for 
Theobald or Mangold. In his amended petition, 
Theobald prays that the court find that a valid con- 
tract to devise or convey a real estate interest in the 
farm in question was consummated by and between 
Rogers and him; and that he had performed the con- 
tract on his part by remaining in the employment of 
the Company until it was sold, in reliance upon the 
existence of the contract, and that he was therefore 
entitled to specific performance of the contract. He 
prayed that the executrix be directed and ordered to 
convey to him an undivided one-third interest in the 
property. In their answer, the defendants allege, 
among other things: ‘‘(c) The amended petition 
discloses on its face that the alleged cause of action 
is based upon the alleged breach of an alleged oral 
contract for the conveyance of land, which under the 
provisions of Section 36-105 of the 1943 Revised Stat- 
utes of Nebraska, Reissue of 1974 is void and unen- 
forceable.”’ 

The trial judge was faced with the issues as to 
whether there was in fact an oral agreement be- 
tween the plaintiff and the deceased as alleged; and 
whether the evidence of such agreement and the 
terms thereof was clear, satisfactory, and unequivo- 
cal; and even if it were determined that there was 
an oral agreement for the conveyance of real estate, 
whether under section 36-106, R. R. S. 1943, there 
was sufficient part performance by the plaintiff to 
require specific performance of the contract in eq- 
uity. Following the trial, the District Court dis- 
missed plaintiff's petition and cause of action and 
specifically found that plaintiff’s performance was 
not sufficient under section 36-106, R. R. S. 1948, and 
that the oral agreement was void under section 
36-105, R. R. 8. 1948. There is a dispute between the 
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parties as to whether the trial court found that there 
was a valid oral agreement between the parties, as 
alleged. In his brief on appeal, Theobald contends 
that the court so found. Defendants take the con- 
trary position. We are not prepared to state that the 
trial court resolved this issue, and the language of 
the court contained in its order-opinion is illuminat- 
ing and must be considered. We quote excerpts 
from the order: ‘‘4. Although the court believes 
from a consideration of all the evidence that there 
was a valid agreement between the parties, that is- 
sue and the evidence relating thereto, as well as to 
the terms and conditions, need not be discussed, as 
the final issue set forth above is dispositive of this 
litigation. * * * Assuming the existence and suffi- 
ciency of the agreement, and further that it is an 
oral agreement for the conveyance of real estate 
within the contemplation of section 36-105, the plain- 
tiff relies upon his continued employment with 
O’Shea Rogers Tractor and Equipment Company un- 
til February 29, 1964 as his part performance. In 
support of this contention, he offered his own testi- 
mony, that of Verne Augustin, Edward Mangold, 
Eugene Sparrow, and in particular Exhibit No. 7. 
That exhibit reflects the plaintiff's wages from 1950 
to 1964, and reveals that they diminished from and 
after 1959, the year of the alleged agreement. * * *.”’ 
(Emphasis supplied. ) 

In view of the above language, we believe there are 
serious doubts as to whether the court determined 
that an oral contract was consummated between the 
plaintiff, Dale A. Theobald, and the deceased, Rich- 
ard H. Rogers. In this connection, we also note that 
in his brief on appeal, Theobald contends that the 
contract in question was actually a three-party con- 
tract between him, his employer, O’Shea-Rogers 
Tractor and Equipment Company, and the deceased, 
who was president of and owner of stock in O’Shea- 
Rogers Tractor and Equipment Company. We think 
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it is clear from the evidence in the record that Rog- 
ers was acting on his own behalf in his conversations 
with his employees, because of the attitude of his 
partner, O’Shea, who was the owner of the other 50 
percent of the stock in the corporation. This, we be- 
lieve, is made clear by the testimony of Theobald 
himself with reference to a conversation with 
Rogers which occurred in December 1958, in which 
Rogers explained why he was providing for Mangold 
and Theobald in his will. He testified: ‘‘ ‘As you 
fellows know, this is a tough business and I think you 
fellows have done a good job. I know you work hard 
and you try. We are faced with a lot of problems in 
this business, these occasional droughts which affect 
sales, service problems, some of which have been 
horrendous, and we have to help the dealers all we 
can to keep them going, and quite frankly, I’m prob- 
ably not paying you what I ought to be paying you, 
and I purposely kept salaries low because I don’t 
want to get my salary level up to the point where in 
another year, a bad year, we would either have to 
cut back on salaries or let people go, and I don’t like 
to do either one of those things. And we don’t have 
a stock-option program because, as you know, I 
have a partner in this business and he is not much 
for that, and I have never personally been very en- 
thusiastic about a profit-sharing plan, and I suppose 
if we installed one here we would probably have to 
do it down at the motor company and I know my 
partner is dead set against it down there. So,’ he 
said, ‘it doesn’t really leave me much latitude in 
what I can do, except what I can do for you in a per- 
sonal way to make it up to you. And this is what 
I’ve done.’ ’’ (Emphasis supplied.) It is clear that 
any contract, or negotiations for a contract, were be- 
tween the plaintiff, Theobald, and the deceased, 
Richard H. Rogers, only. We conclude, however, 
that it is unnecessary for us to reach the question as 
to whether a valid contract or agreement between 
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the parties was ever reached, for the reason that 
it is possible to dispose of this litigation on the 
issue of the sufficiency of plaintiff's part perform- 
ance of the alleged oral contract. Before pro- 
ceeding to a discussion of that issue, it will be 
helpful to review certain well-established princi- 
ples of law in this state with reference to con- 
tracts of the nature involved herein, and the suf- 
ficiency of part performance thereunder to take 
such contracts out of the operation of the statute of 
frauds. 

Although cases stating and restating the law appli- 
cable to this situation involved herein are legion, a 
very recent exposition thereof is contained in Ross 
v. Ross, 192 Neb. 186, 219 N. W. 2d 756 (1974), in 
which case we stated: ‘‘In an action for specific 
performance of an oral contract to convey real es- 
tate where partial performance is relied upon to 
avoid the defense of the statute of frauds, the evi- 
dence of the alleged contract and its terms must be 
clear, satisfactory, and unequivocal. Such con- 
tracts are on their face void as within the statute of 
frauds, because not in writing, and, even though 
proved by clear, satisfactory, and unequivocal evi- 
dence, they are unenforceable unless it is also 
proved by evidence of like character that there has 
been such performance as the law requires. The 
acts constituting performance must be such as are 
referable solely to the contract sought to be en- 
forced, and not such as might be referable to some 
other and different contract or relation. They must 
be something that the claimant would not have done 
unless and on account of the contract and with the 
direct view to its performance so that nonperform- 
ance by the other party would amount to fraud upon 
him. Caspers v. Frerichs, 146 Neb. 740, 21 N. W. 2d 
513.’’ See, also, Rudolph v. Hartung, post p. 678, 277 
N. W. 2d 60 (1979); 27 Neb. L. Rev. 417 (1948); 32 
Neb. L. Rev., p. 1, at pp. 2 to 9 (1952). 
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Likewise, in Riley v. Riley, 150 Neb. 176, 33 N. W. 
2d 525 (1948), after stating the rule with reference to 
the evidentiary burdens devolving upon the plaintiff 
to prove an oral contract, the terms of which are 
clear, satisfactory, and unequivocal and wherein the 
acts constituting performance were such as were 
referable solely to the contract sought to be enforced 
and not such as might be referable to some other or 
different contract, we also discussed the meaning of 
this latter rule, stating: ‘‘Properly interpreted and 
applied this rule means that if the evidence as a 
whole of a party seeking specific performance of an 
oral contract to convey real estate indicates that it is 
referable solely to the contract sought to be enforced 
and not to some other or different contract then the 
burden of the rule has been satisfied. The fact that 
there may be adversary evidence indicating that the 
acts refer to some other contract or situation will not 
defeat this satisfaction of the rule. Where one seek- 
ing specific performance of an oral contract to con- 
vey real estate has satisfied by evidence the require- 
ments of this rule and there is evidence of an adver- 
sary in conflict therewith the decision on this ques- 
tion becomes one of preponderance with the pre- 
ponderant burden on the one seeking performance. 

“It appears proper to say that in determining 
whether or not the acts of plaintiff were referable 
solely to the contract alleged his acts of perform- 
ance must be considered as a whole in their own 
light and in the light of all other material and rele- 
vant facts and circumstances, present, antecedent, 
and subsequent as shown by his evidence with no 
part excluded.”’ 

In this case the evidence in the record, considered 
in the light of the rules announced above, leads to 
the conclusion that plaintiff’s acts of performance 
were not solely referable to the contract he seeks to 
have specifically performed and no other. Plaintiff 
has contended that his part performance of the al- 
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leged contract consisted of his continued employ- 
ment by O’Shea-Rogers Tractor and Equipment 
Company at an income level below the industry 
average, and he has introduced in evidence an ex- 
hibit showing his income from prior and subsequent 
years. The evidence clearly reveals, however, that 
his income as shown by the exhibit included not only 
his base salary of $900 per month, but also reflected 
bonuses given him by the Company for each year. 
Contrary to his claims, plaintiff has not shown that 
his income decreased after the date the alleged con- 
tract was entered into. In 1959, his income in- 
creased over his -1958 income, which was the year 
the alleged contract was entered into. There is no 
showing that his continued employment by the Com- 
pany was solely referable to his alleged agreement 
with Rogers, and there is no evidence in the record 
that he had ever threatened to quit his employment 
before Rogers informed him that he had provided 
for him in his will, which, incidentally, had already 
been drafted sometime prior thereto, without Theo- 
bald’s knowledge. It seems clear that Theobald’s 
continued employment was equally referable to his 
employment contract with the Company, under 
which contract he received payment for his serv- 
ices. It should also be noted that Theobald brought 
this action for specific performance against the 
Rogers’ estate, and the Company was not made a 
party defendant. 

This being an equity action, upon appeal to this 
court we review the evidence de novo. We agree 
with the conclusion of the trial court that the 
claimed act of partial performance by Theobald was 
not solely referable to the alleged Rogers’ contract, 
but, to a substantial degree, was referable to his em- 
ployment agreement with the Company. This fact 
was not only alleged in plaintiff’s amended petition, 
but was also admitted in his direct testimony. There 
is no evidence indicating that his claimed acts of 


534 NEBRASKA REPORTS [VoL. 202 


Haerry v. Hoffschneider 


performance were any different subsequent to the 
alleged agreement than they were prior thereto, nor 
is there evidence in the record that after his many 
years of continuous employment, he had ever threat- 
ened to resign either prior to or at the time of the al- 
leged agreement. There is absolutely no evidence 
in the record that plaintiff was ever informed as to 
the period of time that he would have to work for the 
Company after the alleged agreement or that he 
agreed to work any specified period. It is not pos- 
sible to conclude from the record, even assuming the 
existence of an oral agreement between Theobald 
and Rogers, that plaintiff’s performance thereafter 
was solely referable to that agreement. While there 
are in this case certain equitable considerations re- 
vealed by the record that are favorable to plain- 
tiff’s position, we conclude from a de novo review of 
the record that the trial court was, under the facts 
and applicable law, correct in its decision that plain- 
tiff’s part performance did not comply with the re- 
quirement of section 36-106, R. R. 8S. 1943; and, there- 
fore, even assuming the existence of an oral con- 
tract, such contract would be void under section 
36-105, R. R. S. 1948. The trial court was correct in 
dismissing plaintiff's petition, and its action in so 
doing must be affirmed. 
AFFIRMED. 


DonaLp A. HAERRY, SUCCESSOR PERSONAL REPRB- 
SENTATIVE OF THE E:STATE OF ELISE HOFFSCHNEIDER, 
DECEASED, APPELLEE, V. ALFRED HOFFSCHNEIDER, 
APPELLANT. 

276 N. W. 2d 196 


Filed March 13, 1979. No. 41794. 


1. Wills. A testamentary disposition is the act or will of a person 
granting property or rights effective at the death of such person. 
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2. Wills: Contracts. A contract between two persons is not rendered 
testamentary by the fact that some provisions are to be performed 
at the time of or subsequent to the death of one of the parties. 

3. Wills: Contracts: Intent. When several documents are executed 
successively as a part of the same general transaction, the lan- 
guage of each document and the order of their execution may be 
considered as indications of the intention of the makers. 

4. Judgments: Attorney’s Fees. Attorney’s fees, if recoverable by 
the terms of an agreement, are included in the judgment and are 
not taxable as costs. 

5. Attorney’s Fees. Attorney’s fees may be allowed and taxed as 
costs only when provided by statute or a uniform course of proce- 
dure. 


Appeal from the District Court for Seward County: 
WILLIAM H. Norton, Judge. Affirmed in part, and in 
part reversed. 


Blevens, Blevens & Jacobs, for appellant. 


Wallace W. Angle of Angle & Lang and C. Russell 
Mattson of Mattson, Ricketts, Davies, Stewart & 
Calkins, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BRODKEY, and WHITE, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

This is an action by Donald A. Haerry, Successor 
Personal Representative of the Estate of Elise Hoff- 
schneider, plaintiff and appellee, against Alfred 
Hoffschneider, defendant and appellant, for the re- 
covery of amounts alleged to be due upon a contract. 
The District Court for Seward County, Nebraska, 
rendered judgment against appellant, who now as- 
signs error. We affirm in part and reverse in part. 

The record shows that Elise Hoffschneider, a 
widow, had two children, Melba Marie Holm, herein- 
after referred to as Melba, and Alfred Hoffschneid- 
er, hereinafter referred to as Alfred. She had given 
a quarter-section farm to Alfred in 1965. Subse- 
quently, on November 29, 1966, accompanied by AI- 
fred, she consulted her attorney and had him pre- 
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pare the following: (1) A deed conveying another 
quarter-section farm to Alfred, reserving to grantor 
a life estate therein; (2) a will devising a quarter- 
section farm to Melba, with a limitation over to Al- 
fred if Melba failed to survive testatrix, and the resi- 
due of her estate to Alfred; and (3) an agreement in 
the following language: 

“THIS AGREEMENT made between Elise Hoff- 
schneider and Alfred Hoffschneider, her son, WIT- 
NESSETH: 

‘‘That Elise Hoffschneider has this day conveyed 
certain real estate in Seward County, Nebraska, to 
Alfred Hoffschneider and has this day executed her 
Last Will and Testament, and in consideration there- 
of the said Alfred Hoffschneider agrees that if the 
assets of the estate of Elise Hoffschneider are 
insufficient to pay debts, except mortgage encum- 
brances, expenses of administration and any estate 
and inheritances [sic] taxes on property passing un- 
der her will, then he will at the time of her death pay 
to her estate sufficient sums of money as shall be 
required for the payment of such liabilities in order 
that the real estate described in her will shall pass to 
her daughter, Melba Marie Holm, subject only to the 
mortgage thereon in favor of the Federal Land Bank 
of Omaha. 

“Dated November 29, 1966.”’ 

Elise Hoffschneider signed all three documents and 
Alfred signed the agreement. He entered into the 
possession of the realty conveyed to him but Elise 
Hoffschneider never asserted her life tenancy there- 
in. There were no further transactions between Al- 
fred and his mother in connection with these matters. 

Following the death of Elise Hoffschneider on 
September 13, 1975, her will was admitted to probate 
without objection. Letters Testamentary were is- 
sued to W. A. Refshauge, the executor named in the 
will, who died during the pendency of his executor- 
ship and the appellee was appointed as his succes. 
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sor. As the probate proceeded, the following lia- 
bilities against the estate were established: Debts 
and expenses of administration - $7,304.56; federal 
estate tax - $23,119.19; and state inheritance tax - 
$1,172.36. None of these amounts had been paid ex- 
cept the state inheritance tax. Interest and penal- 
ties were accumulating upon the federal estate tax 
liability. Personal property in the hands of the ex- 
ecutor amounted to $2,270.28, with the only remain- 
ing asset being the realty devised to Melba. De- 
mand was made upon Alfred to pay the balance due 
upon these liabilities, and, upon his refusal, this ac- 
tion was filed. 

The petition alleged the execution of the agree- 
ment, the amount of liabilities, and the demand for 
payment; and prayed for judgment. The appellant, 
in his second amended answer, after denying the al- 
legations of the petition generally, alleged the agree- 
ment was void because it was a testamentary act 
not executed according to the statute and because it 
had been revoked by the terms of the will of Elise 
Hoffschneider. The reply was a general denial. A 
jury was waived and trial was had to the court. The 
above amounts were stipulated by the parties. The 
court found generally in favor of the appellee and 
entered judgment against the appellant for the 
amounts prayed, and costs, including an attorney’s 
fee fixed by the court. 

Appellant’s principal assignment of error is di- 
rected against the finding and judgment of the court 
that the agreement was an enforcible contract 
against the appellant. He argues that the agree- 
ment was testamentary and should have been exe- 
cuted in accordance with section 30-204, R. R. S. 
1943. It should be noted that the agreement simply 
recites the execution of the deed and the will and 
contains no independent provisions disposing of any 
property or rights belonging to Elise Hoffschneider. 
The parties then agreed that Alfred should pay to 
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the estate the amounts needed after the death of 
Elise Hoffschneider to exonerate the devise to Melba 
from all charges, except the mortgage to the Fed- 
eral Land Bank. The time of death is simply a time 
for performance. In dealing with a similar conten- 
tion, in Brock v. Lueth, 141 Neb. 545, 4 N. W. 2d 285, 
this court said: ‘‘ ‘A testamentary disposition of 
property involves the act or will of a single indi- 
vidual, a condition that does not here exist. The 
question involved is rather one arising out of con- 
tracts between parties in every respect possessing 
the capacity to contract. The rights of the parties 
must, therefore, depend upon their contract obliga- 
tions, and in the determination of those rights the 
contracts should be considered in the light of sur- 
rounding circumstances and the condition of the par- 
ties at the time of making them.’ ”’ A will is a uni- 
lateral disposition of property binding only from the 
death of the maker; a contract is an agreement 
drawing its binding force from the meeting of the 
minds of the parties. 94C. J. S., Wills, § 140, p. 920. 
Since the agreement is bilateral and not testa- 
mentary, execution in accordance with section 30- 
204, R. R. 8. 1943, was not required. 

Appellant next argues that the provisions of clause 
II of the will are inconsistent with and prevail over 
the terms of the agreement. The will reads: ‘‘All 
estate, inheritance, legacy, succession or transfer 
taxes (including any interest and penalties thereon) 
imposed by law with respect to all property taxable 
by reason of my death, limited however to property 
passing under this will, shall be paid by my executor 
out of my general estate as a part of the expenses of 
administration with no right of reimbursement from 
any beneficiaries under the terms of this will.” 

Although the deed, the will, and the agréement 
were all executed upon the same date and may be 
read together for the purpose of ascertaining inten- 
tion, it should be noted that the will refers to the 
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previous conveyance by the deed and the agreement 
refers to the previous execution of the will. Appel- 
lant’s argument, that the will revoked the obligation 
of the agreement, must fail because the agreement, 
although contemplated, was not in existence at the 
time of the execution of the will and for the further 
reason that such a revocation would be completely 
inconsistent with the general estate plan of Elise 
Hoffschneider as manifested in the three documents. 
A revocation of the agreement would bring about the 
complete reverse of the stated intention of Elise 
Hoffschneider that the devise to Melba should be 
subject only to the mortgage to the Federal Land 
Bank. The decisions cited by the appellant in sup- 
port of his argument on this point all involve situa- 
tions where the obligation, claimed to be waived, 
revoked, or released by provisions of a will, had 
come into existence before the will was executed 
and it was held that the testator had clearly intended 
to release and discharge such obligations upon his 
death. Here, the documents give a preference to Al- 
fred, then provide for Melba, and finally provide an 
obligation to be collected by the executor so that the 
devise to Melba will be free from debts, taxes, and 
expense of administration. The testatrix was enti- 
tled to plan so that the land she had owned would 
stay in the family without being subject to possible 
sale by the executor to meet estate debts. The trial 
court construed the deed, the will, and the agree- 
ment correctly and properly imposed liability upon 
the appellant. 

The next assignment of error is against the 
amount of attorney’s fees taxed as costs. The 
taxation of any attorney’s fee as a part of the cost 
appears to be such a plain error that it should be 
considered under Rule 8 a 2 (3), Revised Rules of Su- 
preme Court, 1977, even though not specifically as- 
signed. Both parties agree that the provision of the 
agreement relating to expenses of administration 
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should include attorney’s fees. Even though such a 
contractual obligation may be enforced and reduced 
to judgment in an appropriate action, a trial court 
may not proceed to fix such fee and tax it as a part 
of the costs. 20 C. J. S., Costs, § 218, p. 459. The 
parties are entitled to make up and to try issues of 
such liability, the same as any other issues in a case. 
It has long been the rule that the practice in this 
state is to allow the recovery of attorney’s fees only 
when provided by statute or in accordance with a 
uniform course of procedure. State ex rel. Ebke v. 
Board of Educational Lands and Funds, 159 Neb. 79, 
65 N. W. 2d 392. The portion of the judgment fixing 
and taxing attorney’s fees as part of the costs is va- 
cated and reversed, without prejudice, however, to 
the maintenance of a further action for the recovery 
of such fees. The judgment of the trial court is af- 
firmed in all other respects. 
AFFIRMED IN PART, AND IN PART 
REVERSED. 


KENNETH K AREL BERRY, APPELLEE, V. JUDITH 
HARWOOD BERRY, APPELLANT. 
276 N. W. 2d 200 


Filed March 13, 1979. No. 41797. 


1. Judgments: Evidence. The findings of the trial court will be up- 
held unless shown to be clearly against the weight of the evidence 
or the result of an abuse of discretion. 

2. Divorce: Custody: Minors: Parent and Child. A trial court may 
exercise the statutory power to take custody of the minor children 
of a marriage when it is uncertain that an award of custody to one 
parent or the oniey will Re in the best interests of the children. 

3. . A decree placing custody of 
minor ‘children 1 in the court with possession in one of the parents is 
not required to state specific provisions for the monitoring of that 
possession. 

4. Divorce: Alimony. When dissolution of a marriage is decreed, 
the court may order the payment of such alimony by one party to 


VoL. 202] JANUARY TERM, 1979 541 


Berry v. Berry 


the other as may be reasonable, having regard for the circum- 
stances of the parties, duration of the marriage, and the ability of 
the supported party to engage in gainful employment. 


Appeal from the District Court for Douglas Coun- 
ty: SamueL P. Caniciia, Judge. Affirmed in part, 
and in part reversed and remanded. 


David L. Herzog, for appellant. 
Vincent P. Sutera of Sutera & Sutera, for appellee. 


Heard before SPENCER, C. J., Pro Tem., BosLauGu, 
McCown, CLINTON, BropKEY and Wuits#, JJ., and 
Kuns, Retired District Judge. 


Kuns, Retired District Judge. 

This is an action for dissolution of marriage 
brought by Kenneth Karel Berry, the petitioner and 
appellee, against Judith Harwood Berry, the re- 
spondent and appellant, in the District Court for 
Douglas County, Nebraska. The respondent assigns 
error against the provisions of the decree in respect 
to child custody and alimony. We affirm in part and 
reverse in part. 

The record shows that the parties were married in 
1961. The petitioner is a clinical psychologist prac- 
ticing privately and an associate professor at the 
University of Nebraska College of Medicine. The 
respondent had worked occasionally outside the 
home but had spent the bulk of her time in caring for 
the two surviving children of this marriage: Karen 
Jennifer, born in 1962 and Jason, born in 1971. Dur- 
ing the pendency of the action, respondent had be- 
come a student at the University of Nebraska- 
Omaha to complete her studies in social work. The 
extent of the family property and assets will be dis- 
cussed later. 

Both parties sought the temporary custody of the 
children and the court held a hearing thereon shortly 
after the filing of the action. An order was entered 
taking custody of the children in the court and grant- 
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ing possession of the children and of the family 
home to the petitioner. The case then proceeded to 
a final hearing upon the merits. This hearing was 
devoted almost entirely to the conflicting claims of 
the parties to custody. The parties testified exten- 
sively and called numerous witnesses, including psy- 
chological and psychiatric experts. The testimony 
covered the conduct of both parties, both as to the 
children and to each other, and the mental problems 
of both. Much of the testimony, including the expert 
opinions, conflicted to such an extent that the de- 
termination of facts could not be made on any basis 
except the trial court’s evaluation of credibility of 
the various witnesses and of the fitness of each party 
to have custody of the children. A recital of the 
details of the testimony would unduly lengthen this 
opinion. The trial court did make inquiry of the 
daughter, Karen Jennifer, about her custodial pref- 
erence, to which she replied that she preferred to 
live with the petitioner. The court ordered that cus- 
tody should continue in the court with possession of 
the children in the petitioner subject toa right of 
visitation in the respondent. Respondent’s assign- 
ment of error is that this portion of the order is not 
supported by the evidence, that it is not in the best 
interests of the children, and that it is defective for 
want of provisions for future monitoring of petition- 
er’s possession of the children. 

In Schinkel v. Schinkel, 199 Neb. 1, 255 N. W. 2d 
851, we held that the findings of the trial court will 
be upheld unless shown to be clearly against the 
weight of the evidence or the result of an abuse of 
discretion. Here, the trial court was confronted 
with a record which did not weigh clearly either way 
and yet was required to make disposition of the cus- 
tody and possession of the children. Section 42-364, 
R. S. Supp., 1976, authorizes the court to place the 
custody of minor children in the court, to determine 
custody on the basis of the best interests of the chil- 
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dren, and to make subsequent changes when re- 
quired. In Bartlett v. Bartlett, 193 Neb. 76, 225 N. 
W. 2d 413, we said: ‘‘When the best interests of the 
children, in regard to custody, is not clear, the court 
may, and should, place custody in the court. In re- 
gard to such disposition we have stated that: ‘Its 
purpose is to facilitate judicial supervision and sum- 
mary power to act swiftly in their (the childrens’) 
best interests. * * * The parent having possession 
where the court has retained custody is in effect an 
agent of the court.’ Benson v. Benson, 190 Neb. 87, 
206 N. W. 2d 51. 

“It is evident that when a court finds it necessary 
to place custody of minor children in the court, it 
does so because it is doubtful that it is cognizant of 
the full story relating to the best interests of the chil- 
dren and of the propriety of awarding custody to one 
of the parties.”’ 

The trial court acted precisely in accordance with 
the reasoning of that opinion. The effect of retain- 
ing court custody is to defer a final determination of 
the fitness of either party and of the appropriate ac- 
tion to further the best interests of the children. 

The question of whether monitoring provisions 
should be set out in a decree has not previously been 
presented to us. In Greenfield v. Greenfield, 199 
Neb. 648, 260 N. W. 2d 493, when our modification of 
a decree directed the trial court to take legal cus- 
tody, the trial court was admonished to provide for 
close monitoring of the possession of the children. 
The precise extent of monitoring depends in part 
upon the staff and assistance available to the court, 
in part upon reports and complaints made by the 
parents, and generally upon the circumstances of 
each individual case. It is desirable that the court 
and its staff should be able to act flexibly in re- 
sponse to the developments that may occur. It is 
possible specific provisions in a decree might have a 
somewhat restraining effect, inhibiting quick and 
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perhaps summary action. In view of these consid- 
erations, we hold that the trial court is not required 
to make specific provisions in a decree for the 
monitoring of possession of children over which it 
has taken custody. 

The assignment of error against the custody provi- 
sions of the decree is not well taken and is without 
merit. 

Next we consider the property provisions of the 
decree. The record does not show that either party 
brought property to the marriage and apparently the 
family assets represented a joint accumulation dur- 
ing the 16-year period. The petitioner gave his opin- 
ion that the value of the home was about $45,000 and 
furnishings about $3,000; the mortgage on the home 
was stated at $33,000 and other family debts at 
$10,000. The family owned two cars, one being used 
by each party. Details concerning the balances in 
bank accounts and certificates of deposit were not 
supplied. During the year 1976, petitioner earned a 
salary of $27,000 before taxes from the University of 
Nebraska College of Medicine and an income of 
about $9,000 after taxes from his private practice. 
The respondent earned about $250 from part-time 
work in a hospital. There was no evidence concern- 
ing the prospects of the respondent for future earn- 
ings. 

The decree contained a finding that the value of 
the equity in the home was $13,320 and assigned the 
home and the furnishings to petitioner. Alimony in 
the amount of $6,700 was awarded respondent, pay- 
able at the rate of $250 per month for 27 months. Re- 
spondent was further ordered to restore $850 to the 
savings account maintained for the benefit of Karen 
Jennifer. The decree did not mention the automo- 
biles or the bank accounts and certificates of de- 
posit. 

Section 42-365, R. S. Supp., 1976, provides in part: 
‘When dissolution of a marriage is decreed, the 
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court may order payment of such alimony by one 
party to the other as may be reasonable, having re- 
gard for the circumstances of the parties, duration 
of the marriage, and the ability of the supported 
party to engage in gainful employment * * *.’’ In 
Brown v. Brown, 199 Neb. 394, 259 N. W. 2d 24, where 
the evidence showed that each party had a substan- 
tial earning capacity, we held that a property divi- 
sion should be supplemented by alimony over the en- 
suing 10-year period. The trial court in the instant 
case based its allowance of alimony upon its finding 
of one-half the value of the equity in the home and 
awarded an amount of alimony which is inadequate 
even upon the scanty evidence in the record. The 
award of alimony to the respondent is reversed and 
the cause is remanded for a new trial as to that issue 
only. 

Other assignments of error have been considered 
and found to be without merit. 

A fee of $500 will be allowed respondent for the 
services of her attorney in this court. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED. 


Dorotuy R. BECKER ET AL., APPELLANTS, V. NATIONAL 
AMERICAN INSURANCE COMPANY, A NEBRASKA 
CORPORATION, APPELLEE. 

276 N. W. 2d 202 


Filed March 13, 1979. No. 41804. 


1. Equity: Judgments: Appeal and Error. On an appeal from a 
judgment in equity when credible evidence on material questions of 
fact is in conflict, the Supreme Court will consider the fact that the 
trial court observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the other. 

2. Minority Shareholders: Corporations: Statutes. In a proceeding 
by a dissenting shareholder seeking a finding and determination of 
the fair value of shares of stock under the provisions of section 
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44-133.06, R. R. 8S. 1943, the statutory provisions as to a judgment 
against the insurance company for the fair value of the shares, 
together with interest, are mandatory. 
Appeal from the District Court for Douglas Coun- 
ty: JoHN C. Burke, Judge. Judgment vacated. 
Cause remanded with directions. 


Thomas P. Leary, for appellants. 


Lyle E. Strom and Bruce D. Vosburg of Fitz- 
gerald, Brown, Leahy, Strom, Schorr & Barmettler, 
for appellee. 


Heard before SPENCER, McCown, CLINTON, and 
Waite, JJ., and WarREn, District Judge. 


McCown, J. 

This is a statutory action by dissenting share- 
holders of a Nebraska stock insurance company for a 
finding and determination of the fair value of shares 
acquired by another corporation under the provi- 
sions of the Insurance Company Plan of Exchange 
Act. §§ 44-133.01 to 44-133.08, R. R. S. 1943. The Dis- 
trict Court found that the fair value of the shares of 
defendant National American Insurance Company 
on November 8, 1973, did not exceed $1,139 per 
share, and dismissed plaintiffs’ petition. 

In September 1973, the defendant, National Ameri- 
can Insurance Company, a Nebraska corporation, 
began proceedings under the Insurance Company 
Plan of Exchange Act by which H. F. Ahmanson and 
Company, the owner of 88.64 percent of the outstand- 
ing stock of National American, would acquire the 
remaining 11.36 percent of National American stock. 
Ahmanson owned 17,728 shares of National Ameri- 
can stock and offered to pay $1,139 per share for 
each of the remaining 2,272 shares. 

On September 6, 1973, the board of directors of Na- 
tional American Insurance Company adopted the 
plan of exchange. Thereafter the various actions 
and procedures required by sections 44-133.01 to 
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44-133.08, R. R. S. 1943, were taken by National 
American. The plan was approved by the Director 
of Insurance and notice was given to all stockhold- 
ers. On November 9, 1973, the stockholders of Na- 
tional American approved the plan over plaintiffs’ 
dissent. Notice was sent to all stockholders detail- 
ing the procedure by which they could exchange 
their shares. Under the statutory provisions the ef- 
fective date for determining the fair value of the 
stock involved here was November 8, 1973. 

Within the time provided by the act the plaintiffs 
in this action, who were the owners of 133 shares of 
National American stock, filed written objections 
and made written demand upon National American 
for payment of $2,000 per share, which plaintiffs as- 
serted was the fair value. In response National 
American again offered to pay the sum of $1,139 per 
share to plaintiffs. Plaintiffs refused the offer. 
Within 10 days after November 9, 1973, National 
American deposited in a trust account in the United 
States National Bank of Omaha the sum of $1,139 per 
share for stock not previously exchanged, except 
that no sum was deposited for shares of stock owned 
by dissenters. 

On January 23, 1974, within the statutory time, the 
plaintiffs filed this action under the provisions of 
section 44-133.06, R. R. 8. 1948, praying for a deter- 
mination of the fair value of plaintiffs’ shares and 
for judgment and interest in accordance with the 
statute. The matter was not tried until June 1977. 
The evidence for the plaintiffs was that the fair 
value of the National American stock on November 
8, 1973, was $1,416 per share. The evidence for the 
defendant was that $1,139 per share was the fair 
value. The defendant’s expert testified that the 
$1,139 valuation included a 19 percent premium for 
the acquisition of the minority stock. The expert 
witnesses differed as to which insurance companies 
were comparable, particularly with respect to one 
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South Carolina company. The witnesses also dif- 
fered in the comparative weight to be given to 
various elements of valuation. 

On August 23, 1977, the District Court entered a 
memorandum opinion finding and determining that 
the fair value of the shares of National American 
Insurance Company on November 8, 1973, did not ex- 
ceed $1,139 per share. The court then entered a 
decree on August 29, 1977, dismissing plaintiffs’ peti- 
tion with prejudice and taxing the costs to the plain- 
tiffs. The plaintiffs have appealed. 

On this appeal the plaintiffs contend that the Dis- 
trict Court failed to correctly find and determine the 
fair value of the plaintiffs’ shares, and failed to en- 
ter judgment against the defendant for the fair value 
of such shares, together with interest as provided by 
statute. 

The statute provides that a proceeding of this kind 
shall be prosecuted as an equitable action, and the 
practice and procedure shall conform to the practice 
and procedure in equity cases. The memorandum 
opinion of the trial court establishes that the court 
accepted the defendant’s evidence as to the fair 
value of the stock rather than the evidence of the 
plaintiffs. The record is persuasive that the de- 
termination was correct. On an appeal from a judg- 
ment in equity when credible evidence on material 
questions of fact is in conflict, the Supreme Court 
will consider the fact that the trial court observed 
the witnesses and their manner of testifying and ac- 
cepted one version of the facts rather than the other. 
Wasserburger v. Coffee, 201 Neb. 416, 267 N. W. 2d 
760. 

While it may be contended that the language of the 
decree that the value ‘‘did not exceed $1,139.00 per 
share’’ was not a specific finding and determination 
of value, we are convinced that the only reasonable 
construction of the language, on the basis of the evi- 
dence, was a finding and determination that the fair 
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value of the shares of National American Insurance 
Company on November 8, 1973, was $1,139 per share. 
That finding and determination was correct. 

The plaintiffs also contend that if the fair value of 
the shares was properly fixed at $1,139 per share as 
of November 8, 1973, the plaintiffs were entitled to a 
judgment against the defendant for such amount, to- 
gether with interest, as provided by statute, and 
plaintiffs’ petition was improperly dismissed. 

Section 44-133.06, R. R. S. 1948, specifically pro- 
vides that a dissenting shareholder in the position of 
the plaintiffs who has filed a petition seeking a find- 
ing and determination of fair value ‘‘shall be entitled 
to a judgment against the company for the amount 
of such fair value as of the day prior to the date on 
which such vote was taken approving such plan, to- 
gether with interest thereon at the rate of five per 
cent per year to the date of such judgment.’’ The 
same statute provides: ‘‘The judgment shall be 
payable only upon and simultaneously with the sur- 
render to the company of the certificate or certifi- 
cates representing such shares.’’ It also provides: 
‘Shares acquired by the company pursuant to pay- 
ment of the agreed value therefor or payment of the 
judgment entered therefor, as provided in this sec- 
tion, shall stand canceled unless otherwise provided 
for in the plan of exchange.”’ 

It will be noted that the statutory pattern dis- 
tinguishes between dissenting shareholders who 
have timely filed an action seeking a judicial finding 
and determination of fair value, and all other 
classes of shareholders. In view of the nature of the 
action and the terms of the plan and the offer, as 
well as the evidence offered by the defendant, it is 
apparent that the judgment in this case could not be 
less than $1,139 per share. 

The statute requires the defendant to make pay- 
ment of $1,139 per share upon all certificates sur- 
rendered within 10 days after November 9, 1973, and 
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to make payment under the terms of the plan as to 
any remaining shareholders. The plan required de- 
fendant, within 10 days after November 9, 1973, to 
deposit $1,139 per share for all stock not previously 
exchanged and paid for, but the plan specifically 
provided that no sum was to be deposited for shares 
of stock owned by dissenters. The defendant there- 
fore has had the use of the funds payable to plaintiffs 
since November 1973. 

The defendant attempts to justify the failure to en- 
ter judgment with interest on the assumption that 
since the plaintiffs failed to obtain any increase in 
valuation, they should be relegated to the same clas- 
sification as those stockholders for whom funds were 
deposited by the defendant in November 1973. We 
disagree. The provisions of the act are mandatory. 
It cannot be assumed the Legislature intended to de- 
prive any dissenting shareholder of the benefits of 
the statute simply because he failed to prove that 
the stock had any greater value than had previously 
been offered. It certainly should not be so inter- 
preted where the defendant insurance company has 
retained the use of the funds due. 

A proceeding by a dissenting minority shareholder 
for a finding and determination of the fair value of 
his shares under section 44-133.06, R. R. S. 1948, in 
essence, is similar to a condemnation action in re- 
verse. The exchange is involuntary and his proper- 
ty is acquired over his dissent. The only issue in- 
volved in the litigation is the fair value of the stock 
being acquired. 

The District Court was correct in fixing the fair 
value of plaintiffs’ snares at $1,139 per share. The 
court failed to enter judgment against the defendant 
for that amount, plus interest, in accordance with 
the mandatory terms of the statute, and erred in dis- 
missing plaintiffs’ petition. The entry of judgment 
for the fair value, plus interest, was mandatory, but 
the assessment of costs lies in the discretion of the 
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court. It was proper to assess costs in the District 
Court to the plaintiffs when they failed to establish 
that the stock had any greater value than the 
amount offered to all shareholders. 

The judgment of the District Court is vacated and 
the cause remanded to the District Court with direc- 
tions to enter judgment in favor of each plaintiff 
against the defendant in the sum of $1,139 for each 
share of the common capital stock of the defendant, 
National American Insurance Company, owned by 
such plaintiff, together with interest thereon at the 
rate of 5 percent per year from November 8, 1973, to 
the date of entry of such judgment. Costs in the Dis- 
trict Court to be assessed to the plaintiffs. Costs in 
this court are assessed to the defendant. 

JUDGMENT VACATED. CAUSE REMANDED 
WITH DIRECTIONS. 


County oF Scotrs BLuFr, NEBRASKA, APPELLEE, V. 
MARVIN HUGHES AND DorotHy HUGHES, HUSBAND AND 
WIFE, APPELLANTS, IMPLEADED WITH WILLIS YOUNG 
ET AL., APPELLEES. 

276 N. W. 2d 206 
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1. Estoppel: Equity. Equitable estoppels operate as effectually as 
technical estoppels. They cannot in the nature of things be sub- 
jected to fixed and settled rules of universal application, like legal 
estoppels, nor hampered by the narrow confines of a technical 
formula. So, while the attempted definitions of such an estoppel 
are numerous, few of them can be considered satisfactory, for the 
reason that an equitable estoppel rests largely on the facts and cir- 
cumstances of the particular case, and consequently any attempted 
definition usually amounts to no more than a declaration of an es- 
toppel: under those facts and circumstances. 

The essential elements of equitable estoppel are: 

As to the party estopped, (1) conduct which amounts to a false rep- 

resentation or concealment of material facts, or at least, which is 

calculated to convey the impression that the facts are otherwise 
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than, and inconsistent with, those which the party subsequently 
attempts to assert; (2) the intention, or at least the expectation, 
that such conduct shall be acted upon by, or influence, the other 
party or other persons; and (3) knowledge, actual or constructive, 
of the real facts; as to the other party, (4) lack of knowledge and 
of the means of knowledge of the truth as to the facts in question; 
(5) reliance, in good faith, upon the conduct or statements of the 
party to be estopped; and (6) action or inaction based thereon of 
such a character as to change the position or status of the party 
claiming the estoppel, to his injury, detriment, or prejudice. 

3. Estoppel: Equity: Governmental Subdivisions. The doctrine of 
equitable estoppel will not be invoked against a governmental 
entity, except under compelling circumstances where right and 
justice so demand. The doctrine is to be applied with caution in 
such cases and only for the purpose of preventing manifest injus- 
tice. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Reversed and 
remanded with directions. 


R. L. Gilbert, for appellants. 


W.H. Kirwin, Deputy County Attorney, for appel- 
lee County of Scotts Bluff. 


Heard before Krivosna, C. J., BOSLAUGH, and Brop. 
KEY, JJ., and Ronin and Norton, District Judges. 


Norton, District Judge. 

This is a quiet title action involving a boundary 
dispute between the County of Scotts Bluff, as plain- 
tiff, and three named individuals as defendants. 
The matter was tried to the court and judgment was 
entered quieting title to the disputed lands in the 
plaintiff. Two of the defendants appeal. We reverse 
and remand. 

The petition of the plaintiff alleges generally that 
it is the owner of certain described lands; that the 
defendants, Dorothy Hughes and Marvin Hughes, 
through an agreement of sale with one Roy Croft for 
the purchase of adjacent real estate, were claiming 
an adverse interest in plaintiff’s real estate; that the 
defendant, Willis Young, claimed an interest in plain- 
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tiff’s real estate inferior to and not adverse to the 
plaintiff; and that the conveyance (agreement) by 
Croft to the defendants Hughes of any interest in 
plaintiff’s real estate was void for lack of title on the 
part of Croft. Plaintiff prayed for title to the dis- 
puted lands to be confirmed in it. 

By way of answer, the defendant Young generally 
denied and alleged an option to purchase a portion of 
the lands in dispute through an agreement with the 
defendants Hughes. The plaintiff, in its reply, de- 
nied this affirmative allegation. 

The defendants Hughes in their answer generally 
denied plaintiff's claims and alleged that the boundary 
line between plaintiff's real estate and defendants’ 
real estate had been established by a fence; that a 
conveyance in 1932 through which the plaintiff had 
acquired title was intended only to convey to said 
fence line; that in 1968 the plaintiff caused the dis- 
puted lands to be added to the tax rolls and there- 
after taxes were assessed against those defendants 
and their predecessors in title; and that it should 
now be estopped from claiming any interest or title 
in the same. In a cross-petition, the defendants 
Hughes set forth three causes of action, raising the 
following issues: First, that the defendants and 
their prececessors in title had exercised open, con- 
tinuous, exclusive, notorious, and adverse posses- 
sion of the disputed lands prior to plaintiff's owner- 
ship of such real estate, and continued to do so there- 
after until the date of this action; second, that the 
fence previously referred to had been recognized by 
the parties and their precedessors as a common 
boundary from the time of the construction until the 
commencement of these proceedings; and third, 
that the plaintiff had been responsible for a diver- 
sion in the North Platte river, (which created this prob- 
lem) and notwithstanding, the defendants Hughes were 
still the owners of government survey Lots 1 and 2, 
which would include the disputed lands. Defendants 
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prayed for title to be confirmed in them. 

By way of reply to defendants Hughes’ answer, the 
plaintiff denied that a deed of conveyance upon 
which it derived its title contained any reservation, 
or was ambiguous in any fashion; that the placing of 
the disputed lands on the tax rolls was at the in- 
stance of the claimants and raised an estoppel; and 
that the conveyances upon which the plaintiff based 
its title conveyed the disputed lands as accretions to 
their real estate. For answer to the defendants’ 
cross-petition, the plaintiff alleged: As to the first 
cause, that the defendants were precluded from as- 
serting adverse possession against the plaintiff by 
reason of the fact that each derived part or all of his 
title through a common predecessor in title, and by 
virtue of the provisions of section 39-1404, R. R. S. 
1943; and as to the second and third causes, that the 
allegations were denied and were incompetent, irrel- 
evant, and immaterial to any issue. 

On the basis of these pleadings, a written stipula- 
tion, and a visit to the premises, the matter was sub- 
mitted to the trial court. From an examination of 
the record, we can reasonably determine the follow- 
ing facts to be true. 

Plaintiff derives its title to the hereinafter de- 
scribed real estate from two conveyances made, 
executed, and delivered in 1932. The first convey- 
ance, of an undivided one-half interest, was from J. 
R. Croft and wife, conveying 55 acres, more or less; 
the second conveyance, of an undivided one-half in- 
terest, was from the heirs of Herman G. Stewart, 
conveying 50.64 acres, more or less. Since 1932, the 
plaintiff has been the record owner and in possession 
of that tract of land generally described as Lots 1 
and 2 ‘‘South,”’ being a part of Section 28, Township 
23 North, Range 57 West of the 6th P.M., Scotts Bluff 
County, Nebraska. 

Defendants Hughes derive their claim of title to 
the hereinafter described real estate by virtue of a 
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contract of sale with one Roy Croft, dated November 
30, 1970. Briefly, this agreement provides for the 
payment of annual installments each year for 15 
years from March 1, 1971. Roy Croft derived his 
title from his father and mother, J. R. Croft and 
Daisy G. Croft, in 1939 through a conveyance calling 
for transfer to him of 161.70 acres and setting forth 
the following general description: Lots 1 and 2, 
‘‘North,”’ being a part of Section 28, Township 23 
North, Range 57 West of the 6th P.M., Scotts Bluff 
County, Nebraska. 

J. R. Croft derived his title to the above described 
real estate from Frank E. and Mary F. Powell, hus- 
band and wife, in 1923. Therefore, in 1932, when J. 
R. Croft and his wife conveyed to the plaintiff an un- 
divided one-half interest in Lots 1 and 2 ‘‘South,’’ 
they were also the record title owners of Lots 1 and 2 
‘‘North.”’ 

Prior to 1932, Lots 1 and 2 ‘‘North’’ were separated 
from Lots 1 and 2 ‘‘South’’ by the North Platte river 
flowing in two separate channels at this point, and 
between these channels there existed an island. At 
some time prior to 1907, a fence was constructed 
east to west through this island, located roughly on 
the half-section line of Section 28. This fence had 
the effect of dividing the island between the respec- 
tive owners of the ‘‘north’’ and ‘‘south’’ parts of Lots 
1 and 2. This fence remained in the same location 
at the time of trial of this matter and, except for 
necessary repairs, had never been changed or al- 
tered from the time of its original construction. 
Also prior to 1932, the two channels of the river were 
crossed by two wooden bridges which were located 
on the north/south boundary line on the east side of 
Section 28. 

At some date after 1921, but prior to 1932, the 
wooden bridges were removed and in their place a 
large earthen dam was constructed across the south 
channel of the river, and a bridge constructed across 
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the north channel. At about the same time, a fill 
was placed in the south channel at the head of 
the island. The record does not disclose who was 
responsible for this fill. The effect of this con- 
struction was to divert all the water flowing in 
the river to the north channel. This was the situa- 
tion that existed in 1932, when the plaintiff became 
the owner of the real estate first above described, 
and this situation lays the basis for plaintiff’s claim 
that the meander line of the river had been shifted 
from its previous location to the center of the north 
channel prior to its possession, thereby joining all of 
the island with Lots 1 and 2 ‘‘South.”’ 

Subsequent to 1907 and prior to 1932, the owners of 
Lots 1 and 2 ‘‘North’’ exercised full possession and 
control of that portion of the island lying north of the 
fence line mentioned above. 

Subsequent to 1932, J. R. Croft, Roy Croft, and the 
defendants Hughes, each during their particular per- 
iods of possession of the north part of the island, 
made repairs to the fence to keep it in condition so 
that livestock could be pastured on the north part 
thereof. These particular individuals did in fact use 
this real estate openly and notoriously for that pur- 
pose and under a claim of ownership. In defen- 
dant’s exhibit 5, Roy Croft stated that in 1941 the 
county attorney of Scotts Bluff County directed a let- 
ter to his father, J. R. Croft, advising the latter that 
the county owned the north part of the island. 
Thereafter Roy Croft contacted the county attorney 
who then told him to keep away from the disputed 
lands, and his reply was that he had ‘‘* * * been in 
there for 40 years and he was going to stay until 
some court says to get out * * *.”’ No action was ap- 
parently taken by the plaintiff. 

During his possession of the north one-half of this 
island (which would have been after 1939), Roy Croft 
leased a portion thereof for 7 years to one John Bar- 
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rett for a ready-mix plant. In 1966, he leased a por- 
tion to one Lloyd Mathson for gravel mining, and the 
Mathson lease passed to the defendant Young, who 
was still in possession at the time of this suit, under 
a lease/purchase agreement with defendants 
Hughes and Croft. During this time, Young sold 
gravel to the plaintiff which was mined from the dis- 
puted lands and which the plaintiff used for road 
purposes. Further, it is undisputed that during his 
period of possession Roy Croft leased the north por- 
tion of the island for hunting and trapping purposes 
to various individuals at various times. 

During the period from 1932 to 1968, the plaintiff 
would upon occasion verbally object to the owner- 
ship claim of Roy Croft, but did not at any time ex- 
ercise any physical control over the north part of the 
island nor did it attempt to have him ejected by any 
legal proceedings. The record is clear that the 
plaintiff never took possession of any of the disputed 
lands prior to this suit. 

In 1968, the county assessor of Scotts Bluff County 
placed the disputed lands (north part of island) on 
the tax rolls by adding them to Lots 1 and 2 ‘‘North,”’ 
and taxes were assessed on the same for that year 
and for each year thereafter until the commence- 
ment of this action. The record discloses that these 
taxes were paid without protest by Roy Croft and the 
defendants Hughes. The plaintiff has affirmatively 
alleged that the lands were added to the tax rolls at 
the instance of the defendants Hughes and, in its re- 
sponse to certain interrogatories, states ‘‘* * * that 
the request for the inclusion of these lands as tax- 
able lands of the Defendant Hughes was made at the 
request of the Defendant Hughes, and was not 
caused by or the action of the County of Scotts Bluff 
other than to a request therefore [sic].’’ But, despite 
this allegation, we note the defendants Hughes had 
no claim of ownership in 1968, and obviously could 
not have authorized such action. 
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On October 26, 1977, following a visit to the prem- 
ises, the trial court entered judgment finding gener- 
ally in favor of the plaintiff and quieting title to the 
disputed lands in the plaintiff. The defendants 
Hughes and the defendant Young thereafter filed 
their motion for a new trial asserting seven grounds 
for error. The motion was overruled and the defen- 
dants Hughes thereafter perfected an appeal to this 
court on the following assignments of error: (1) 
The trial court erred in failing to fix the fence line 
described in defendants’ answer as the common 
boundary line between the property of the respective 
parties; (2) the trial court erred in failing to quiet 
title to the disputed lands in the defendants; (3) the 
trial court erred in determining that deeds executed 
in 1932 conveyed to the plaintiff the disputed lands; 
(4) the trial court erred in failing to find that ad- 
verse possession of the disputed lands subsequent to 
1932 divested plaintiff of title, if any, in the disputed 
lands which it might have acquired by such deeds in 
1932; (5) the trial court erred in failing to find that 
the plaintiff is estopped to claim the disputed lands; 
and (6) the trial court erred in failing to quiet title in 
the defendants in the land to the north of the thread 
of the stream of the North Platte river as it existed 
prior to 1921 and fixing the common boundary line as 
the thread of such stream at the time of the diver- 
sion made in 1921. 

It is not necessary to discuss each of these assign- 
ments of error, some of which are mutually depen- 
dent upon the others, as from the evidence it is pat- 
ently obvious the plaintiff, having the early oppor- 
tunity to do so, did not take those precautionary 
steps which might have protected its claim of title in 
this case, and it should now be estopped to assert 
any claim of ownership to the disputed lands. 

It might be argued that the facts set forth above in 
themselves are not enough to sustain the claim of 
equitable estoppel in this case, with the exception of 
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the one fact that the disputed lands were placed on 
the tax rolls in 1968 and such taxes were paid with- 
out protest by Roy Croft and defendants Hughes, 
who had no claim of ownership until 1972. That fact 
alone leaves little to doubt. Defendants’ exhibit 5 
contains the original copy of a letter dated August 
16, 1968, from the county assessor of Scotts Bluff 
County, Nebraska, directed to the then owner, Roy 
Croft, which states in part as follows: ‘‘I have been 
directed by the Scotts Bluff County Board of Com- 
missioners to add all accretion land, used or occu- 
pied by you, in Scotts Bluff County to the tax rolls 
for 1968.’’ (Emphasis supplied.) This letter then 
goes on to delineate the exact description, which 
leaves no doubt that the plaintiff added the disputed 
real estate to Lots 1 and 2 ‘‘North’’ for tax purposes. 
This official action by the board of county commis- 
sioners of Scotts Bluff County can only be interpreted 
as a final acknowledgment in a long-standing matter 
that the ownership of the lands added was vested in 
Roy Croft, who was then using or occupying same, 
and by implication the defendants Hughes acquired 
the equitable title thereto under the agreement of 
sale dated November 30, 1970. 

We have previously stated in the case of May v. 
City of Kearney, 145 Neb. 475, 17 N. W. 2d 448, as fol- 
lows: ‘‘ ‘Equitable estoppels operate as effectually 
as technical estoppels. They cannot in the nature of 
things be subjected to fixed and settled rules of uni- 
versal application, like legal estoppels, nor ham- 
pered by the narrow confines of a technical formula. 
So, while the attempted definitions of such an estoppel 
are numerous, few of them can be considered satisfac- 
tory, for the reason that an equitable estoppel rests 
largely on the facts and circumstances of the particu- 
lar case, and consequently any attempted definition 
usually amounts to no more than a declaration of an 
estoppel under those facts and circumstances. * * * 
The following, however, may be ventured as the sum 
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of all cases: That a person is held to a representation 
made or a position assumed, where otherwise inequit- 
able consequences would result to another who, hav- 
ing the right to do so under all the circumstances of 
the case, has, in good faith, relied thereon. Such an 
estoppel is founded on morality and justice, and 
especially concerns conscience and equity.’ ’’ 

In the case of Pester v. American Family Mut. 
Ins. Co., 186 Neb. 793, 186 N. W. 2d 711, in an effort to 
further refine the position of this court with respect 
to equitable estoppel, we stated: ‘‘The essential ele- 
ments of equitable estoppel are: As to party estop- 
ped, (1) conduct which amounts to a false represen- 
tation or concealment of material facts, or, at least, 
which is calculated to convey the impression that 
the facts are otherwise than, and inconsistent with, 
those which the party subsequently attempts to as- 
sert; (2) the intention, or at least the expectation, 
that such conduct shall be acted upon by, or influ- 
ence, the other party or other persons; and (3) 
knowledge, actual or constructive, of the real facts; 
as to the other party, (4) lack of knowledge and of 
the means of knowledge of the truth as to the facts in 
question; (5) reliance, in good faith, upon the con- 
duct or statements of the party to be estopped; and 
(6) action or inaction based thereon of such a char- 
acter as to change the position or status of the party 
claiming the estoppel, to his injury, detriment, or 
prejudice.”’ 

Without going back through all the evidence pre- 
sented in detail, let it suffice to say that the elements 
of estoppel are present in this matter. After an ex- 
tended period of time, during which the defendants 
Hughes and their predecessors in title to Lots 1 and 2 
‘North’ had, in connection therewith, occupied 
and used the disputed lands under claim of owner- 
ship, the plaintiff, acting through its official repre- 
sentative body, placed those disputed lands on the 
tax rolls, thereby creating the impression that there 
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was no dispute on its part regarding the ownership 
of same by defendants and their predecessors. The 
obvious intent of the plaintiff in this latter action 
was to induce the payment of additional taxes to 
plaintiff by the record owner of Lots 1 and 2 ‘‘North,”’ 
the plaintiff then having full knowledge of all of the 
facts of this particular situation. Relying upon the 
position taken by the plaintiff, and having no knowl- 
edge of what its true position was, as manifested by 
the filing of this action, the defendants Hughes and 
their predecessors subsequently paid the taxes as- 
sessed in good faith, and did other material things 
with regard to the full use and enjoyment of the 
property. The actions taken subsequently by the 
plaintiff substantially changed the defendants 
Hughes’ position to their injury, detriment, and prej- 
udice. 

Perhaps the only question that remains is whether 
or not the principle of equitable estoppel may be en- 
forced against the plaintiff as a governmental entity. 
In the recent case of Warren v. Papillion School 
Dist. No. 27, 199 Neb. 410, 259 N. W. 2d 281, we made 
the following comments: ‘‘Although May v. City of 
Kearney * * * indicates that the doctrine of estoppel 
may be applied against governmental entities in 
compelling circumstances, the ‘limitations upon the 
May case have been recognized in many subsequent 
cases. Ordinarily, the doctrine of equitable estoppel 
cannot be invoked against a municipal corporation. 
* * * Hxceptions are made only where right and jus- 
tice so demand. The doctrine is to be applied with 
caution and only in exceptional cases under circum- 
stances clearly demanding its application to prevent 
manifest injustice.’ Christian v. Geis, 193 Neb. 146, 
225 N. W. 2d 868 (1975).”’ 

Recognizing the necessity of limitation on the ap- 
plication of the doctrine of equitable estoppel in 
cases involving governmental entities, we neverthe- 
less conclude that this case does not fall within the 
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limitations, that it is indeed an exceptional one in 
past history, attitude, and behavior of the parties, 
and that in the final analysis conscience dictates 
that justice itself can only be served and the rights 
of the defendants preserved by the imposition of the 
doctrine as against the plaintiff. 

In a different vein, we would specifically note that 
the petition filed by the plaintiff in this case joins 
Dorothy Hughes and Marvin Hughes, wife and hus- 
band, together with Willis Young, as the named de- 
fendants, together with all other persons having or 
claiming an interest in the real estate in dispute. 
This petition was filed on February 20, 1976. The 
agreement between the defendants Hughes and Roy 
Croft, previously mentioned, was filed for record in 
the office of the register of deeds for Scotts Bluff 
County, Nebraska, on April 24, 1972, and was in fact 
plead in plaintiff’s petition. An examination of that 
agreement and the real estate description set forth 
therein discloses that Roy Croft purported to sell the 
lands in dispute to the defendants Hughes. How- 
ever, despite this fact and the knowledge that Roy 
Croft had previously asserted his ownership of the 
disputed lands, he was not joined as a party defen- 
dant in this proceeding nor was any service of sum- 
mons had on him. The file does not disclose service 
of any other type in this case, and by virtue of the 
provisions of section 25-21,113, R. R. S. 1943, a seri- 
ous question arises as to whether or not the judg- 
ment of the trial court entered October 26, 1977, pur- 
porting among other things to foreclose his interests 
in the disputed lands, would be binding upon him. 
One wonders what the position of the plaintiff might 
be if the defendants Hughes, who possess an equitable 
title only, were now to default, and Roy Croft were to 
reenter into possession of Lots 1 and 2 ‘‘North.”’ 
Could he then resell Lots 1 and 2 ‘‘North’’ under the 
same description as used previously and, if so, 
would the plaintiff then have to commence another 
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proceeding to enforce their disputed claim? This is 
noted only for the record, since no issue in this re- 
gard was specifically raised on appeal, and it be- 
comes moot in view of the finding of this court. 

The judgment of the trial court is reversed and the 
cause remanded for entry of a decree in accord 
with the findings set forth herein. 

REVERSED AND REMANDED WITH DIRECTIONS. 

KrivosHa, C. J. concurs in result. 


JAMES R. CUNNINGHAM, APPELLANT, V. J. JAMES EXXon, 
GOVERNOR OF THE STATE OF NEBRASKA, ET AL., 
APPELLEES. 

276 N. W. 2d 213 


Filed March 13, 1979. No. 41857. 


Declaratory Judgments: Constitutional Law. A citizen taxpayer has 
standing to maintain an action for a declaratory judgment to chal- 
lenge the accuracy and validity of the proclamation, publication, 
and incorporation of an amendment to Article VII, section 11, Con- 
stitution of Nebraska. 


Appeal from the District Court for Lancaster 
County: SAMUEL VAN PELT, Judge. Reversed and 
remanded. 


Crosby, Guenzel, Davis, Kessner & Kuester, for 
appellant. 


Paul L. Douglas, Attorney General, and Gary B. 
Schneider, for appellees. 


Heard before Krivoswa, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, and WHITE, JJ., and SPENCER, Re- 
tired Justice. 


McCown, J. 

The plaintiff, a citizen and taxpayer, brought this 
action against the defendant officials of the State of 
Nebraska for a declaratory judgment challenging 
the accuracy and validity of the proclamation, publi- 
cation, and incorporation of an amendment to Article 
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VII, section 11, of the Constitution of the State of Ne- 
braska, adopted at a general election on November 
2, 1976. The District Court sustained the defendants’ 
general and special demurrer upon the ground that 
plaintiff did not have standing to maintain the 
action, and dismissed plaintiff’s petition. Plaintiff 
has appealed. 

Plaintiff's petition alleges that the defendants 
failed to accurately proclaim, publish, and affix to 
the laws of the State of Nebraska, an amendment to 
Article VII, section 11, of the Nebraska Constitution, 
by erroneously omitting the following language: 
‘“‘The state shall not accept money or property to be 
used for sectarian purposes; Provided, that the Leg- 
islature may provide that the state may receive 
money from the federal government and distribute 
it in accordance with the terms of any such federal 
grants, but no public funds of the state, any political 
subdivision, or any public corporation may be added 
thereto.”’ 

In March 1976, L.B. 666 was adopted by the Legis- 
lature and approved by the Governor. L.B. 666 was 
titled: ‘‘AN ACT for submission to the electors of 
amendments to Article VII, section 11, of the Consti- 
tution of Nebraska, relating to education; to permit 
contracting for nonsectarian services of handi- 
capped children; to permit aid for nonsectarian 
purposes for postsecondary students; to prohibit the 
use of public funds for sectarian purposes; to pro- 
vide for the time and manner of submission and 
form of ballots; and to provide the effective date 
thereof.”’ 

The bill proposed: ‘‘(T)here shall be submitted to 
the electors of the State of Nebraska for approval 
the following amendment to Article VII, section 11, 
of the Constitution of Nebraska, and the further 
amendment of Article VII by the addition of new 
section 11A thereto, which are hereby proposed by 
the Legislature: 
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“Sec. 11. Notwithstanding any other provision in 
the Constitution, Appropriation appropriation of pub- 
lic funds shall not be made to any school or institu- 
tion of learning not owned or exclusively controlled 
by the state or a political subdivision thereof; Pro- 
vided, that the Legislature may provide that the 
state or any political subdivision thereof may con- 
tract with institutions not wholly owned or controlled 
by the state or any political subdivision to provide 
for educational or other services for the benefit of 
children under the age of twenty-one years who are 
handicapped, as that term is from time to time de- 
fined by the Legislature, if such services are non- 
sectarian in nature. 

‘‘All public schools shall be free of sectarian in- 
struction. 

‘‘Phe--state-shai -net--accept -moeney -or-property-to 
be-used-for-sectarian-purpeses, -Proevided,-that-the 
Legislature-may-provide- that the-state-may--receive 
money -from-the federal -gevernment and-distribute it 
in-accordance -with-the-terms--of-any-such--federal 
grants, but ne-public-funds-of-the -state;-any-political 
subdivision, or-any-publie corporation may-be-added 
thereto. 

‘‘A religious test or qualification shall not be re- 
quired of any teacher or student for admission or 
continuance in any school or institution supported in 
whole or in part by public funds or taxation. 

“Sec. 11A. Notwithstanding any other provision 
in the Constitution, the Legislature may provide fi- 
nancial aid in the form of loans or grants to students 
attending postsecondary educational institutions not 
wholly owned or controlled by the state or a political 
subdivision thereof if such aid is expressly limited to 
nonsectarian purposes. The Legislature may pro- 
vide that the state may receive money from the fed- 
eral government and distribute it in accordance with 
the terms of any such federal grants, but any public 
funds of the state, any political subdivision, or any 
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public corporation added thereto shall not be used 
for sectarian purposes.” 

The ballot forms for submission of the proposed 
amendments set the amendments out separately to 
be voted on separately. The explanation of the pro- 
posed amendments as prepared by the executive 
board of the legislative council submitted the proposed 
amendment to section 11 as ‘‘Part 1 of Proposed 
Amendments No. 6,’’ and the proposed amendment 
adding section 11A as ‘‘Part 2 of Proposed Amend- 
ments No. 6.’’ The full text of L.B. 666 was pub- 
lished as provided by law prior to the general elec- 
tion on November 2, 1976. At the election the voters 
of Nebraska approved Part 1 of Proposed Amend- 
ments No. 6 and rejected Part 2. 

The major complaint of the plaintiff is that no ex- 
planation was made to the voters that the adoption 
of Part 1 of the amendments would result in the 
elimination of the language referred to by the plain- 
tiff unless Part 2 was also adopted. The plaintiff as- 
serts that the language was not validly eliminated 
nor intended to be eliminated, and that the court 
should declare that the language remains a part of 
Article VII, section 11, Constitution of Nebraska. 

The District Court found that the plaintiff did not 
allege nor sustain any injury peculiar to himself, nor 
did the amendment involve the expenditure of state 
funds, and therefore the plaintiff did not have stand- 
ing to maintain a declaratory judgment action. The 
District Court sustained the defendants’ demurrer 
and dismissed plaintiff's petition. 

The sole issue on this appeal is whether the plain- 
tiff had standing to challenge the accuracy of the 
proclamation, publication, and incorporation of a 
constitutional amendment adopted by the electors of 
Nebraska. 

The defendants rely upon the well-established 
rules that declaratory judgments must involve justi- 
ciable controversies, and that in order to maintain 
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an action for a declaratory judgment as to a legisla- 
tive enactment, plaintiff must show some special in- 
jury peculiar to himself aside from and independent 
of the general injury to the public, unless the legisla- 
tive enactment involves the expenditure of public 
funds or involves an illegal increase in the burden of 
taxation. See, Schroder v. City of Lincoln, 155 Neb. 
599, 52 N. W. 2d 808; Holland v. Brownville Grain 
Co., 174 Neb. 742, 119 N. W. 2d 304; 26 C. J. S., Declar- 
atory Judgments, § 118, p. 270. The defendants 
therefore contend that the only persons who could 
have standing to challenge the amendment here are 
potential recipients of federal funds who may have 
been affected by the adoption of the constitutional 
amendment involved in this case. 

An exception to the general rule relied upon by de- 
fendants has been established in other jurisdictions 
where matters of great public concern are involved 
and a legislative enactment may go unchallenged 
unless plaintiff has the right to bring the action. In 
a case involving the challenge of a city charter 
amendment by a citizen and taxpayer, the Colorado 
Supreme Court held that the taxpayer had standing 
and the right to bring a declaratory judgment action 
against the city even though his interest was no dif- 
ferent than that of other taxpayers. The court 
said: ‘‘(W)e can conceive of no greater interest a 
taxpayer can have than his interest in the form of 
government under which he is required to live, or in 
any proposed change thereof. In the last analysis, 
this interest may well exceed any pecuniary interest 
he may have. The interest and concern of plaintiff 
as a taxpayer is not primarily confined to himself 
alone, but is of ‘great public concern’ * * *. Ifa 
taxpayer and citizen of the community be denied the 
right to bring such an action under the circumstances 
presented by this record, then wrong must go un- 
challenged, and the citizen and taxpayer reduced to 
mere spectator without redress.’’ Howard v. City of 
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Boulder, 132 Colo. 401, 290 P. 2d 237. The Colorado 
Supreme Court later reaffirmed the holding of the 
Howard case with respect to statutory provisions in- 
volving a reorganization of state government and 
said: ‘‘The rights involved extend beyond self-inter- 
est of individual litigants and are of ‘great public 
concern.’’’ Colorado State Civil Service Emp. 
Ass’n. v. Love, 167 Colo. 436, 448 P. 2d 624. See, also, 
Portmann v. Bd. of Elections, 60 Ohio App. 54, 19 N. 
E. 2d 531; Abbott v. Iowa City, 224 Iowa 698, 277 N. 
W. 487. 

So far as we have been able to determine, the 
rules of standing relied upon by the defendants have 
been applied only with respect to challenges to stat- 
utes and ordinances. The rule which grants stand- 
ing to citizen taxpayers in cases of great public in- 
terest and concern has also been applied only to 
state statutes and municipal charters and ordinances. 
Apparently neither rule has ever been applied with 
respect to an amendment to a state constitution. The 
reasoning of those cases which grant standing to a 
citizen taxpayer to challenge the validity of a statute 
or ordinance where matters of public interest and 
concern are involved and the enactment may other- 
wise go unchallenged, is even more persuasive 
where the declaration sought involves the accuracy 
and validity of an amendment to a state constitution. 

There can be no doubt that the amendment of Arti- 
cle VII, section 11, Constitution of Nebraska, raises 
issues of great public interest and concern, and that 
the petition here states a justiciable controversy. It 
is also obvious that if the amendment to Article VII, 
section 11, Constitution of Nebraska, cannot be chal- 
lenged by a citizen and taxpayer unless and until he 
has a special pecuniary interest or injury different 
from that of the public generally, it is entirely pos- 
sible that no one may have standing to challenge it. 
An amendment which changes the provisions of a 
state constitution as to the use of public funds for 
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sectarian and educational purposes is of such great 
public interest and concern that a citizen taxpayer 
should have standing sufficient to maintain an ac- 
tion for a declaratory judgment as to such an 
amendment without the necessity of showing that he 
has sustained some special injury peculiar to him- 
self and distinct from that of the public generally. 
We hold that a citizen and taxpayer has standing to 
maintain an action for a declaratory judgment to 
challenge the accuracy and validity of the proclama- 
tion, publication, and incorporation of an amend- 
ment to Article VII, section 11, Constitution of Ne- 
braska. 

The sole issue on this appeal is whether the plain- 
tiff has standing to challenge the amendment. He 
does. We make no determination on the merits of 
the case. It remains for the District Court to make 
‘a judicial determination of these issues. 

REVERSED AND REMANDED. 


CLAY FRENCH, A MINOR BY AND THROUGH HIS FATHER 
AND NEXT FRIEND, ROBERT FRENCH, APPELLANT, Vv. 
RONALD CORNWELL, APPELLEE. : 
276 N. W. 2d 216 


Filed March 13, 1979. No. 41864. 


1. Constitutional Law: Athletic Code of Conduct: Schools and School 
Districts. A student has a significant interest in participation in 
interscholastic athletics which may be the subject of Fourteenth 
Amendment protections. 

2. Constitutional Law: Schools and School Districts. Participation 
in interscholastic athletics ordinarily has significantly less im- 
portant constitutional dimensions than does participation in tradi- 
tional academic education. 

3. Constitutional Law: Athletic Code of Conduct: Schools and School 
Districts. As a general rule a school official, in exercising the 
power of suspending a student, is liable for a compensating award 
only if the official acted with such an impermissible motivation or 
with such disregard of the student’s clearly established constitu- 
tional rights that the action could not be reasonably characterized 
as being in good faith. 
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4. Summary Judgments. The primary purpose of the summary 
judgment statute is to pierce sham pleadings and to dispose of, 
without the necessity and expense and delay of trial, those cases. 
where there is no genuine claim or defense. Properly used it can 
accomplish that purpose. 


Appeal from the District Court for Cuming County: 
EuGENE C. McFappen, Judge. Affirmed. 


Hurt & Gallant, for appellant. 
Ray C. Simmons, for appellee. 


Heard before SpPEeNcER, Retired Justice, McCown, 
and Bropkey, JJ., and BuugE and Reacan, District 
Judges. 

BuveE, District Judge. 

Plaintiff, Clay French, a minor by and through his 
father and next friend, Robert French, brought this 
action for special damages of $701.66 for legal serv- 
ices and for general damages against Ronald 
Cornwell, assistant principal and activities director 
of West Point Junior-Senior High School. 

Plaintiff, Clay French, who was then 15 years of 
age, was arrested on New Year’s Day, January 1, 
1977, in West Point, Nebraska, and charged with in- 
toxication. On January 2, 1977, the plaintiff’s father 
advised the wrestling coach of the West Point school 
of the arrest. The coach brought the matter to the 
attention of the defendant, Ronald Cornwell, who, 
along with his other duties, was responsible for ad- 
ministering the athletic program for the school. At 
a meeting in the defendant’s office on January 3, 
1977, according to the affidavits for defendant, the 
plaintiff admitted he had been arrested and that he 
had been drinking alcoholic beverages on January 1, 
1977. The plaintiff was orally suspended by defen- 
dant from participating in wrestling matches for 6 
weeks, but not from wrestling practice. Clay 
French and his father were both present when the 
suspension was announced. The following day the 
parents were mailed a notice of the suspension. 

This suspension was in accordance with the policy 
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of the West Point board of education, as recited by 
the superintendent of schools in his affidavit: ‘‘* * * 
provided that if an athlete of the West Point High 
School was convicted in a court of law of drinking al- 
coholic liquors, or was seen drinking by a coach, or 
he admitted to drinking, then this athlete would lose 
six weeks of competition in the sport in which he 
was competing at the time of such liquor incident.”’ 

The plaintiff on January 20, 1977, in the juvenile 
court of Cuming County, Nebraska, admitted he was 
intoxicated on January 1, 1977, and was placed on 
probation for a period of 30 days. 

The 6-week suspension from wrestling meets 
lasted only 2 weeks because of a temporary restrain- 
ing order entered by the District Court. At the re- 
quest of plaintiff and his parents for a further hear- 
ing, the superintendent of schools appointed the prin- 
cipal of the North Bend, Nebraska, high school as a 
special hearing officer. A further hearing was held 
and the examiner upheld the 6-week suspension. 

The superintendent of schools on January 27, 1977, 
reduced the original penalty of 6 weeks to 2 weeks, 
which was the suspension period already served. 

The plaintiff alleged in his petition that his suspen- 
sion by defendant was unlawful and in violation of 
his rights because it was without due process of law; 
that the defendant had no authority to suspend plain- 
tiff; and that the suspension violated ‘‘LB 503.”’ 

A student has a significant interest in participation 
in interscholastic athletics which may be the subject 
of Fourteenth Amendment protections. Braesch v. 
DePasquale, 200 Neb. 726, 265 N. W. 2d 842 (1978). 
The question in this case, as in Braesch, is what 
process was due plaintiff under the circumstances? 

While participation in interscholastic athletics or- 
dinarily has significantly less important constitu- 
tional dimensions than does participation in tradi- 
tional academic education, it is nevertheless a sig- 
nificant one. Brenden v. Independent School Dis- 
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trict 742, 477 F. 2d 1292 (8th Cir., 1973). 

The Supreme Court in Goss v. Lopez, 419 U. S. 565, 
95 S. Ct. 729, 42 L. Ed. 2d 725, held a student facing 
temporary academic suspension must be given oral 
or written notice of the charges against him, and if 
he denies them, an explanation of the evidence 
against him, and an opportunity to present his side 
of the story. It would seem that the rudimental re- 
quirements of Goss v. Lopez, supra, would certainly 
be more than sufficient, in this case, when the sus- 
pension is only from 6 weeks of athletic competition. 

In the case before us there can be no doubt that 
Clay French and his parents were aware of the rule 
of the West Point school system. In fact, plaintiff’s 
father was a member of the school board and voted 
for the adoption of the rule. Also, there is no doubt 
that Clay French admitted violation of the rule. 
Generally, courts have concluded that when the acts 
which are the basis for disciplinary action are ad- 
mitted, the requirements of due process are far less 
stringent, and that due process requirements with 
respect to the ‘‘guilt’’ finding process have been met 
by the admissions. See Betts v. Board of Education 
of City of Chicago, 466 F’. 2d 629 (7th Cir., 1972), and 
Braesch v. DePasquale, supra. 

Under the circumstances, we feel that the proce- 
dures in connection with plaintiff's suspension by de- 
fendant were appropriate and did not violate due 
process requirements. It is agreed that unfair sus- 
pensions must be protected against; however, the 
courts should refrain from imposing such a burden- 
some set of requirements on the school administra- 
tion that compliance would become too costly and 
time consuming. The result would be a loss of the 
effectiveness of a regular disciplinary tool and 
would result in overwhelming administrative proce- 
dures. 

The plaintiff contends that there was no compli- 
ance with sections 79-4,170 through 79-4,205, R. R. S. 
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1943. (Student Suspension or Expulsion.) Without 
analyzing all of the above sections in this opinion, we 
note that section 79-4,179 defines ‘‘long-term suspen- 
sion’’ as expulsion of a student from attendance in 
all schools within the system for a period exceeding 
5 school days but less than 20 school days. Since 
plaintiff was suspended only from wrestling meets 
for 6 weeks, the provisions of this act are not applic- 
able. 

The defendant contends he is immune from liabil- 
ity under the facts of this case. 

The leading case in this area is Wood v. Strick- 
land, 420 U. S. 308, 95 S. Ct. 992, 48 L. Ed. 2d 214 
(1975), where several students who were suspended 
from school sued school officials under the Federal 
Civil Rights Act. The Supreme Court in 95 S. Ct., at 
p. 999, 1000 stated: ‘‘Liability for damages for every 
action which is found subsequently to have been vio- 
lative of a student’s constitutional rights and to have 
caused compensable injury would unfairly impose 
upon the school decisionmaker the burden of mis- 
takes made in good faith in the course of exercising 
his discretion within the scope of his official duties. 
School board members, among other duties, must 
judge whether there have been violations of school 
regulations and, if so, the appropriate sanctions for 
the violations. Denying any measure of immunity 
in these circumstances ‘would contribute not to 
principled and fearless decision-making but to intim- 
idation.’ Pierson v. Ray, supra, 386 U. S., at 554, 87 
S. Ct., at 1218. The imposition of monetary costs for 
mistakes which were not unreasonable in the light of 
all the circumstances would undoubtedly deter even 
the most conscientious school decisionmaker from 
exercising his judgment independently, forcefully, 
and in a manner best serving the long-term interest 
of the school and the students. The most capable 
candidates for school board positions might be de- 
terred from seeking office if heavy burdens upon 
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their private resources from monetary liability were 
a likely prospect during their tenure.’’ 

At 95 S. Ct. 1001 it is stated: ‘‘A compensatory 
award will be appropriate only if the school board 
member has acted with such an impermissible moti- 
vation or with such disregard of the student’s clearly 
established constitutional rights that his action can- 
not reasonably be characterized as being in good 
faith.”’ 

It is stated at 79 C. J. S., Schools and School Dis- 
tricts, § 508, p. 451: ‘‘As a general rule a teacher 
and the members of a school board in exercising the 
power of expelling or suspending a pupil must exer- 
cise judgment and discretion, and are not liable in 
damages for errors of judgment in that respect if 
they act without malice, wantonness, or intention to 
wrong the pupil.”’ 

It is stated at 68 Am. Jur. 2d, Schools, § 268, p. 592: 
‘‘The gist of an action for wrongful expulsion or sus- 
pension is malice; therefore, there can be no recov- 
ery where the expulsion or suspension is the result of 
an error of judgment by the school authorities, and 
where they act without malice, in good faith, and in 
the line of what they honestly believe to be their 
duty.”’ 

In the instant case there is no allegation or proof 
of any intent or conduct on the part of defendant that 
would deprive him of the immunity referred to in 
Wood. He was clearly acting within his privilege as 
a school official. 

Upon a motion for summary judgment the court 
examines the evidence, not to decide any issue of 
fact, but to discover if any real issue of fact exists. 
In this respect the court should take that view of the 
evidence most favorable to the party against whom 
the motion is directed, giving to that party the bene- 
fit of all favorable inferences which may reasonably 
be drawn from the evidence. If, when so viewed, 
reasonable men might reach different conclusions, 
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the motion should be denied and the case tried on its 
merits. Farrov. Rubottom, ante p. 120, 274 N. W. 2d 
149 (1979). As we said in Pfeifer v. Pfeifer, 195 Neb. 
369, 238 N. W. 2d 451 (1976): ‘‘The primary purpose 
of the summary judgment statute is to pierce sham 
pleadings and to dispose of, without the necessity 
and expense and delay of trial, those cases where 
there is no genuine claim or defense. Properly used 
it can accomplish that purpose.”’ 

Upon viewing the facts most favorable to the 
plaintiff, we conclude that the defendant’s motion 
for summary judgment was properly granted and 
the motion for new trial was properly overruled. The 
judgment of the District Court is affirmed. 

AFFIRMED. 


JANICE D. CAMPBELL, APPELLANT AND CROSS-APPELLEE, 
v. WILLIAM G. CAMPBELL, APPELLEE AND 
CROSS-APPELLANT. 

276 N. W. 2d 220 


Filed March 13, 1979. No. 41887. 


1. Divorce: Appeal and Error. In an appeal of an action for the dis- 
solution of marriage, the Supreme Court is required to try a case 
de novo and reach independent conclusions on the issues pre- 
sented by the appeal, without reference to conclusion or judg- 
ment reached in the District Court. 

2. Courts: Judgments: Time. The District Court has inherent 
power to vacate or modify its own judgment at any time during the 
term at which it is rendered. Such action rests in the sound dis- 
cretion of the court and, in the absence of an abuse of discre- 
tion, will not be interfered with. 

3. Divorce: Alimony: Property. A judgment of the trial court fix- 
ing the amount of alimony or making distribution of property will 
not be disturbed on appeal unless it is patently unfair on the record. 

4. Divorce: Alimony: Property: Minors. In determining the ques- 
tion of alimony and division of property, the court shall have re- 
gard for the circumstances of the parties, duration of the mar- 
riage, a history of the contributions to the marriage by each party, 
including contributions to the care and education of the children, 
and interruption of personal careers or educational opportunities, 
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and the ability of the supported party to engage in gainful employ- 
ment without interfering with the interests of any minor children 
in the custody of such party. 

5. Divorce: Attorney’s Fees. In an action for dissolution of mar- 
riage the award of attorney’s fees is discretionary with the trial 
court and depends upon a variety of factors, including all the cir- 
cumstances such as the amount of the division of property and 
alimony awarded, the earning capacity of the parties, and the 
general equities of the situation. 

Appeal from the District Court for Douglas County: 

SAMUEL P. Canicuis, Judge. Affirmed. 


Lustgarten & Roberts, for appellant. 


Frank L. Burbridge of Kutak Rock & Huie, for ap- 
pellee. 


Heard before SPENCER, Retired Justice, BRODKEY, 
and McCown, JJ., and ReaGcan and BuuveE, District 
Judges. 


BuvE, District Judge. 

The petitioner, Janice D. Campbell, filed a petition 
for dissolution of marriage against the respondent, 
William G. Campbell, on September 8, 1976. Trial 
was had. On August 2, 1977, the District Court en- 
tered a decree dissolving the marriage. Petitioner 
filed a motion for a new trial as to this decree on 
August 4, 1977. 

A further trial was held and a decree was entered 
on October 28, 1977, adjudicating custody, child sup- 
port, and property rights. Petitioner filed a motion 
for a new trial as to this decree on October 31, 1977. 
This motion was argued and submitted on Novem- 
ber 14, 1977. 

On December 7, 1977, an order was entered over- 
ruling the petitioner’s motion for new trial and 
modifying the decree of October 28, 1977, by award- 
ing alimony to petitioner in the sum of $600 per month 
for 60 months and then $300 per month for 61 months 
or to terminate upon the death of either party, or re- 
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marriage of the petitioner. The property division 
was also modified by awarding certain property in 
Missouri to respondent but requiring him to pay pe- 
titioner for the property in installments. This modi- 
fied decree was made in the same term of court as 
the decree of October 28, 1977. Petitioner filed a no- 
tice of appeal from the order of December 7, 1977, 
which order overruled petitioner's motion for new 
trial as to the decree of October 28, 1977. Petitioner 
moved for an order dismissing her appeal on Jan- 
uary 27, 1978. Respondent gave notice of intent to 
cross-appeal on February 3, 1978. Pursuant to para- 
graph 1 f of the Revised Rules of Supreme Court, 
1977, the court denied the motion to dismiss. The 
cause proceeded as if the appeal had originally been 
perfected by the appellee (respondent) who cross- 
appealed. The petitioner has filed a brief as cross- 
appellee and original appellant, and asserts affirma- 
tive relief on the cross-appeal. 

For his assignments of error, respondent claims 
the trial judge had no authority to enter the modified 
decree of December 7, 1977, and that the division of 
property and the award of alimony were unreason- 
able. Petitioner in her assignments of error claims: 
The trial court did not award adequate alimony; the 
trial court erred in not allowing petitioner to elicit 
evidence of what happened during the marriage 
leading to the irretrievable breakdown; the trial 
court erred in not restoring to the petitioner prop- 
erty inherited by her; and the trial court’s award of 
fees to petitioner’s attorney was inadequate. 

In an appeal of an action for the dissolution of 
marriage, the Supreme Court is required to try the 
case de novo and reach independent cenclusions on 
the issues presented by the appeal, without refer- 
ence to the conclusion or judgment reached in the 
District Court. § 25-1925, R. R. S. 1943; Barnes v. 
Barnes, 192 Neb. 295, 220 N. W. 2d 22. We have con- 
sidered the record in this case with this rule in mind. 
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The parties were married on June 15, 1956. Three 
children were born to the marriage; Anne B. Camp- 
bell, born September 30, 1959; Elizabeth D. Camp- 
bell, born January 29, 1962; and Amy B. Campbell, 
born August 23, 1965. Elizabeth has been blind since 
birth. She is attending the Omaha public schools. 
The trial court fixed child support at $300 per month 
per child and made special provision for Elizabeth 
requiring continued payments until she becomes 
self-supporting. Life insurance with death benefits 
of approximately $90,000 was set aside for the chil- 
dren and, in addition, medical and dental coverage 
was to be maintained by respondent for the children. 
Respondent makes no complaints about the above 
provisions for the children. 

Petitioner graduated from the University of Ne- 
braska in 1956. Respondent graduated from the 
same university at the same time and subsequently 
graduated from George Washington University Law 
School. While respondent was in law school, peti- 
tioner was employed, earning $6,000 or $7,000 a year. 

Upon graduation from law school and after a 
period in the Air Force, respondent returned to 
Omaha to practice law. He is now a partner in an 
Omaha law firm. Respondent’s income for 1974 was 
$52,012.18; for 1975 it was $46,067.94; and for 1976 it 
was $95,696.82, as reflected by the income tax re- 
turns. One reason for an increase in the income of 
1976 was that there was a net gain of $19,000 realized 
from the sale of stock. Petitioner is employed part 
time by Goodwill Industries as a director of volun- 
teer services, and earns approximately $400 to $500 
per month. 

In the decrees of October 28, 1977, and of Decem- 
ber 7, 1977, the trial court awarded the following 
property to petitioner, which the evidence shows is 
* of the value indicated as follows: Family residence 
- $43,262 (equity); note receivable - $12,000; stock in 
American National Bank - $1,500; stock and war- 
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rants in Magnolia Metal - $3,200; stock in Bank of 
Bellevue - $750; furniture and household goods - 
$12,000; china, silver, jewelry, and art - $5,108.55; 
receivable from respondent for Missouri partnership 
assets - $20,800. These items total $98,620.55. 

The petitioner received between $12,000 and 
$14,000 from an inheritance, which sum went into the 
family residence. 

The respondent was awarded the following, which 
the evidence shows is of the value indicated: Law 
firm equity - $11,000; Integrated Cattle Co. - $6,100; 
stock in Bank of Niobrara - $67,000; certificate of 
deposit - $10,000; proceeds from Manning Trust - 
$38,000; personal property - $7,500; silver, jewelry, 
and art - $5,000; Centennial Land and Livestock Note 
- $8,000. These items total $152,600. 

Respondent was required to pay indebtedness in 
the sum of $58,200, which in effect reduces his share 
to $94,400. 

These values were either stipulated or not dis- 
puted except for the tangible personal property. 
However, the above values of such personal prop- 
erty are quite close. 

Respondent claims that the trial court had no 
authority to amend and modify the decree of Octo- 
ber 28, 1977, by the decree of December 7, 1977. The 
record shows that both of these decrees were en- 
tered in the same term of court. 

It is settled law in this state that the District Court 
has inherent power to vacate or modify its own judg- 
ment at any time during the term at which it is ren- 
dered. Such action rests in the sound discretion of 
the court and, in the absence of an abuse of discre- 
tion, will not be interfered with. Hall v. Hall, 201 
Neb. 590, 271 N. W. 2d 43 (1978); Pofahl v. Pofahl, 196 
Neb. 347, 243 N. W. 2d 55 (1976). 

In Buchanan v. Buchanan, 186 Neb. 89, 180 N. W. 
2d 886 (1970), which was a divorce case, the District 
Court, during the same term of court and on its own 
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motion, modified a decree of divorce by reducing 
the amount of alimony. The wife challenged the 
authority of the trial court’s action. This court 
stated: ‘‘Plaintiff’s only assignment of error chal- 
lenges the authority of the court to modify the de- 
cree on its own motion. No additional evidence was 
taken. It appears that the court simply came to the 
conclusion that the original determination of the 
case was in some respects erroneous and, in the in- 
terests of justice, should be modified. The prevail- 
ing rules governing such a situation appear in Mor- 
gan v. Weiner, 173 Neb. 715, 114 N. W. 2d 720, and 
Beliveau v. Goodrich, 185 Neb. 98, 173 N. W. 2d 877. 
A district court has inherent power to vacate or 
modify its own judgment at any time during the 
term at which it is rendered. Such action rests in 
the sound discretion of the court and, in the absence 
of an abuse of discretion, will not be interfered with. 

‘‘When, in a case tried to the court and determined 
on its merits, the court after entry of decree, upon 
due reflection, arrives at the conclusion that an er- 
roneous or unjust decree has been entered and modi- 
fies or sets it aside, no question of an abuse of dis- 
cretion can arise. The only question presented is 
whether the final determination is right or wrong, 
just or unjust, on the merits.”’ 

In modifying the decree, the court was purportedly 
influenced by this court’s holding in Brown v. Brown, 
199 Neb. 394, 259 N. W. 2d 24 (1977). 

A judgment of the trial court fixing the amount of 
alimony or making distribution of property will not 
be disturbed on appeal unless it is patently unfair on 
the record. Remmers v. Remmers, 200 Neb. 647, 
264 N. W. 2d 857 (1978). 

In determining the question of alimony and divi- 
sion of property, the court shall have regard for the 
circumstances of the parties, duration of the mar- 
riage, history of the contributions to the marriage by 
each party, including contributions to the care and 
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education of the children, an interruption of personal 
careers or educational opportunities, and the ability 
of the supported party to engage in gainful employ- 
ment without interfering with the interests of any 
minor children in the custody of such party. See § 
42-365, R. S. Supp., 1978. 

Upon a consideration of the evidence presented to 
us and upon consideration of the above rules, it is 
our conclusion that there was no abuse of discretion 
in regard to the division of property or alimony. In 
deciding this, we are not unmindful that there is evi- 
dence that petitioner received as an inheritance be- 
tween $12,000 and $14,000 which went into the home 
of the parties. 

The petitioner claims one of the circumstances of 
the parties to be considered by the trial court in 
making its award of alimony and division of prop- 
erty is whether the unilateral acts of one party were 
responsible for the irretrievable breakdown of the 
marriage, citing Theye v. Theye, 200 Neb. 206, 263 N. 
W. 2d 92 (1978), for her authority. This contention is 
answered by Judge C. Thomas White in his concur- 
ring opinion in the Theye case, with which the ma- 
jority of the members of the Supreme Court con- 
curred: ‘‘I agree with the majority in the result. I 
disagree with any implication in the opinion that the 
result somehow follows a determination of responsi- 
bility for the initial breakdown of the marriage. 
The award of alimony and the division of property 
are determined by the circumstances of the parties 
at the time of dissolution of the marriage, the length 
of the marriage, the health, relative earning power, 
and education of the parties, and whether there are 
unemancipated children. See § 42-365, R. S. Supp., 
1976. No case has said that the granting, denial, or 
reduction of alimony nor the division of property are 
to be considered punitive. I would not engraft any 
such provision on the law of this state.”’ 

Petitioner claims that the fee of $2,500 awarded to 
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her attorney was inadequate. The award of attor- 
ney’s fees involves consideration of such factors as 
the nature of the case, the amount involved in the 
controversy, the services actually performed, the 
results obtained, the length of time required for 
preparation of the case, the skill devoted to prepara- 
tion and presentation of the case, the novelty and 
difficulties of the questions raised, and the custom- 
ary charges of the bar for similar services. Weber 
v. Weber, 200 Neb. 659, 265 N. W. 2d 436 (1978). 

The allowance of the fee is discretionary with the 
court. Brown v. Brown, supra. We find there was 
no abuse of discretion in this regard. 

The decree was not improperly modified and 
amended. The judgment of the District Court is af- 
firmed. The petitioner is awarded a fee of $1,500 for 
services of her attorney in this court. 

AFFIRMED. 

BRODKEY, J., and SPpENcsER, Retired Justice, concur 
in result. 


BERTHOLD J. GARVIN, ADMINISTRATOR OF THE ESTATE 
oF LINDA GARVIN, DECEASED, APPELLANT, V. ROBERT 
COOVER ET AL., SPECIAL ADMINISTRATOR OF THE E)STATE 
or RUEBEN A. ANDERSON, DECEASED, APPELLEES. 

276 N. W. 2d 225 


Filed March 18, 1979. No. 42033. 


1. Negligence: Wrongful Death: Minors: Damages. Although 
damages for the wrongful death of a child may include loss of so- 
ciety, comfort, and companionship, the same must be shown by the 
evidence to have a monetary value. 

2. Negligence: Wrongful Death: Minors: Damages: Juries. Dam- 
ages for loss of society, comfort, and companionship resulting from 
the wrongful death of a child being by their very nature 
problematical, the amount is peculiarly for the jury to determine, 
and unless clearly wrong, a reviewing court will not interfere with 
its verdict. 


Appeal from the District Court for Madison Gounty: 
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MERRITT C. WARREN, Judge. Affirmed. 


George H. Moyer, Jr., of Moyer, Moyer & Egley, 
for appellant. 


Deutsch, Jewell, Otte, Gatz, Collins & Domina, for 
appellees. 


Heard before BosLauGH, BrRopkEy, and HASTINGS, 
JJ., and Casz and FuurRman, District Judges. 


HastTINGs, J. 

This is an action for damages for the wrongful 
death of Linda Garvin, the daughter of Berthold J. 
and LaVerne Garvin, who was killed in an auto- 
mobile accident on November 17, 1969, in Madison 
County, Nebraska. The first cause of action was for 
the recovery of general damages suffered by the 
next of kin for wrongful death of Linda, and the 
second cause for the recovery of special damages 
for funeral and burial expenses in the specified 
amount of $1,420. The trial court directed a verdict 
in favor of the defendant Coover on both causes of 
action and the jury found in favor of plaintiff against 
the defendant Roush on the first cause of action and 
assessed the damages at ‘‘none,’’ and found in favor 
of the plaintiff on the second cause and fixed the 
damages at $1,427. Plaintiff filed a motion for new 
trial, claiming that the verdict was contrary to the 
evidence and law in that it was inadequate. No 
complaint is made of the instructions or any other 
portion of the trial. The case is submitted on an ab- 
breviated bill of exceptions containing only the testi- 
mony of four witnesses, whose testimony is limited 
to personal facts about the deceased. 

Linda Garvin was born on April 21, 1949, and as 
previously indicated, died on November 17, 1969, at 
the age of 20 years and approximately 7 months. Al- 
though appellant’s brief claims, appellees do not 
deny it, and the trial court instructed that Linda’s 
minority would not have ended until December 25, 
1969, that position is based on L.B. 167, Laws 1969, 
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c. 298, s. 1, p. 1072, Legislature of Nebraska, Eighti- 
eth Session, which lowered the age of majority to 20 
years. Itis true that that session of the Legislature 
adjourned on September 24, 1969, and laws in the or- 
dinary course of events dc not become effective until 
after the passage of 3 calendar months following ad- 
journment. However, this particular act was 
passed and then approved on March 13, 1969, with 
the emergency clause. Therefore, Linda had reached 
her majority at the time cf her death. 

The evidence shows that Linda was a bright, con- 
siderate, dependable, and loving child who had a 
variety of interests both in and out of school. She 
had contributed to the family well-being by helping 
to care for her sister and brothers who were 38, 5, and 
7 years younger than she, and also had helped with 
other household chores and in a family business ac- 
tivity which involved delivering milk. She gradu- 
ated from high school and commenced her nurses 
training at Nebraska Wesleyan University and Bryan 
Memoria Hospital in August of 1967, and at the time 
of her untimely death was participating in a 3-month 
course in psychiatric training at the Hastings Re- 
gional Center. Linda’s parents had paid approxi- 
mately $2,500 of her education costs, and apparently 
she had earned the remainder. Indications were 
that she would have become a registered nurse 
sometime during the year 1970. 

In view of the fact that Linda had reached her ma- 
jority at the time of her death, there is nothing to 
support an award for loss of services during her mi- 
nority. That would leave only the possibility that 
Linda would have contributed back something from 
the benefits of her own education to that of her 
younger siblings. There was no contract, no definite 
amount, no particular promise. The only testimony 
on that point was that in a conversation with her 
father he said she was going to have to put some- 
thing back and she said that was fine. A not un- 
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likely reply from a normal child against the back- 
drop of that situation. 

Up until Selders v. Armentrout (No. 1), 190 Neb. 
275, 207 N. W. 2d 686 (1973), the sole measure of 
damages for the wrongful death of a child, other 
than loss of services during minority, was the loss of 
contributions that might reasonably be expected to 
be made after reaching majority. In the instant 
case this would include the expectation of a return of 
any money advanced for Linda’s education plus any 
other amount which might reasonably be expected. 
See Dorsey v. Yost, 151 Neb. 66, 36 N. W. 2d 574 
(1949). However, Selders (No. 1), supra, added the 
additional factors of the loss of the society, comfort, 
and companionship of the child. Nevertheless, there 
is still a limitation on such damages. As stated in 
Ensor v. Compton, 110 Neb. 522, 194 N. W. 458 (1923), 
which extended our wrongful death statute to in- 
clude as an element of damage the loss of compan- 
ionship of a widower’s deceased wife, and which was 
cited and quoted with approval in Selders (No. 1), 
supra: ‘‘This change, while significant, does not 
provide a wide open door to all sorts of claims for 
damages. The loss under the statute is still a pecun- 
iary loss. Nothing can be allowed on account of men- 
tal suffering or bereavement or as a solace on account 
of such death. Only such damages can be recovered 
as are shown by the evidence to have a monetary 
value.’”’ Appellant concedes the correctness of this 
rule in his brief under Proposition of Law I. 

Other than the testimony about the education 
money, both of Linda’s parents testified that they 
gained companionship with her attendance at 
church, took pride and comfort in her industry and 
application to her school work, found comfort and 
companionship from her interest in sewing and 
music, felt pride and comfort in her interest in sports 
and family recreation, and in her devotion to her fam- 
ily. If anything, it is probably true that the feeling of 
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loss which these parents felt at the death of their 
daughter was understated considering, among other 
things, that their testimony came some 8 years after 
their tragedy. The question here which we must an- 
swer, however, is whether there was such a reasonable 
expectation of monetary contributions on Linda’s 
part and a monetary worth which can reasonably be 
assigned to the loss of her society, comfort, and 
companionship that we can say the verdict of 
‘‘none’’ was so inadequate as to be contrary to the 
evidence and therefore wrong as a matter of law. 

It is virtually impossible to ‘‘color match’’ cases in 
attempting to decide a given issue. Appellant cites 
Vandenberg v. Langan, 192 Neb. 779, 224 N. W. 2d 366 
(1974), in which something in excess of $32,000 was 
awarded for the loss of services, contributions, so- 
ciety, comfort, and companionship of a 16-year-old 
boy; and Caradori v. Fitch, 200 Neb. 186, 263 N. W. 
2d 649 (1978), wherein a jury awarded $40,000 for the 
death of an 11-year-old girl. On the other hand, Dor- 
sey v. Yost, supra, involved a zero verdict to cover 
the loss of services and future contributions of an 11- 
year-old girl, and in Selders v. Armentrout (No. 2), 
192 Neb. 291, 220 N. W. 2d 222 (1974), three verdicts 
totaling $4,500 involved children, ages 9, 13, and 15 
years, with $3,692.10 being apparently included for 
medical and funeral bills, or a net verdict of less 
than $300 each for services, contributions, society, 
comfort, and companionship. 

However, one common thread runs throughout all 
of those cases, namely, that damages in any wrong- 
ful death case are incapable of computation and are 
largely a matter for the jury. In Selders v. Armen- 
trout (No. 2), supra, this court said: ‘The amount 
which should be awarded in any wrongful death case 
is incapable of computation and is largely a matter 
for the jury. As stated in Dorsey v. Yost, 151 Neb. 
66, 36 N. W. 2d 574, 14 A. L. R. 2d 544: ‘The 
amount to which a parent is entitled cannot be ac- 
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curately determined because of the numerous con- 
tingencies involved. The amount being very proble- 
matical, it is peculiarly for the jury to determine, 
after hearing all the evidence bearing upon the situ- 
ation, including the parent’s position in life, the 
physical and mental condition of the child, his sur- 
roundings and prospects, and any other matter that 
sheds light upon the subject. Members of juries 
generally have children of their own and have infor- 
mation as to the pecuniary value of children’s serv- 
ices and the expense involved in their care and edu- 
cation. A jury is peculiarly fitted to determine the 
loss sustained by a parent in such a case. At best, 
the verdict can only be an approximation as no yard- 
stick exists by which the correct answer can be 
found with exactness.’ 

‘“‘The evidence in this case was such that the jury 
could have concluded the pecuniary loss to the par- 
ents, including the value of society and companion- 
ship, was relatively small. We are unable to say un- 
der all the facts and circumstances the verdicts 
were inadequate.’’ 

From all that appears in the record before us, the 
case was fairly tried and submitted to the jury under 
proper instructions, and we are not inclined to dis- 
turb its verdict. We conclude, therefore, that the 
judgment should be affirmed. 

AFFIRMED. 


IN RE APPLICATION, NEBRASKA PUBLIC POWER DISTRICT, 
A PUBLIC CORPORATION AND POLITICAL SUBDIVISION OF 
THE STATE OF NEBRASKA, APPELLANT, V. LLOYD HUEBNER 
AND LORENE HUEBNER, APPELLEES. 
276 N. W. 2d 228 


Filed March 13, 1979. No. 42046. 


1. Administrative Law. An administrative board has no power or 
authority other than that specifically conferred upon it by statute 


nr 
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or by a construction necessary to accomplish the purpose of the 
act. 

2. Administrative Law: Airports and Landing Areas: Statutes. Sec- 
tion 3-136, R. R. S. 1943, specifically exempts restricted landing 
areas designed for personal use from licensing requirements, and 
therefore the Department of Aeronautics is without authority to is- 
sue licenses for such restricted landing areas designed for per- 
sonal use. 

3. Administrative Law: Public Service Commission: Appeal and 
Error: Time. The Public Service Commission may reconsider an 
order on its own motion during the 30 days after the mailing of a 
copy of the order and before an appeal to the Supreme Court has 
been taken. Upon the expiration of 30 days from the mailing of a 
copy of the order, or upon an appeal being perfected to the Su- 
preme Court, the power of the Public Service Commission to re- 
consider its order upon its own motion, or upon the motion of an 
interested party who should otherwise have perfected an appeal, 
terminates and such order becomes final and binding. 


Appeal from the Nebraska Public Service Com- 
mission. Reversed. 


Barlow, Johnson, DeMars & Flodman, for appel- 
lant. 


John A. Gale of Girard & Gale, for appellees. 


Heard before KrivosHa, C. J., WHITE, CLINTON, 
McCown, JJ., and J. Ke.iy, District Judge. 


Krivosua, C. J. 

This is an appeal from an order of the Nebraska 
Public Service Commission (Commission) denying 
an application of the Nebraska Public Power Dis- 
trict (District). 

On August 1, 1977, the District, pursuant to section 
75-710, R. R. S. 1943, filed application No. 32365 with 
the Commission seeking permission to construct 22 
miles of a double circuit 230 kV, 3 phase electric 
transmission line to be located in Lincoln County, 
Nebraska, all as more particularly described in a 
map attached to the application. 

On that same day the Commission, pursuant to 
section 75-714, R. R. 8. 1943, transmitted to the De- 
partment of Aeronautics certain portions of the ap- 
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plication and requested comment from the Depart- 
ment of Aeronautics. On August 5, 1977, the Depart- 
ment of Aeronautics wrote to the Commission ad- 
vising that ‘‘the subject application will not adversely 
affect any existing public airport, and this Depart- 
ment (Department of Aeronautics) has no objections 
to the construction, operations, or maintenance as 
set forth in Exhibits ‘‘A’’ and ‘‘B’’ as submitted to 
this office.’’ ; 

On September 22, 1977, the Commission entered 
its order granting the application of the District and 
allowing the construction of the line. No appeal was 
taken from that order and the order became final. 

On December 13, 1977, almost 3 months after the 
Commission entered its order granting authority to 
the District to construct the line, the Commission 
wrote to Lloyd Huebner informing him that when 
application No. 32365 filed by the District on August 
1, 1977, was transmitted to the Department of Aero- 
nautics, the Department of Aeronautics failed to no- 
tify the Commission of the ‘‘Huebner Airport,’’ and 
therefore Huebner was not contacted regarding the 
effect, if any, the proposed line would have on the 
safe operation of his ‘‘airport.’’ 

The record indicates that Huebner, although he 
did not receive formal notice of a hearing, was in 
fact aware at all times of the District’s plans to con- 
struct the line. He was first contacted by the Dis- 
trict on February 14, 1977, and wrote to the District 
concerning the line on February 28, 1977. He at- 
tended a meeting called by the District and held on 
March 8, 1977, when the construction of the line was 
discussed. The evidence is clear that Huebner had 
actual notice of the construction of the line and its 
location. 

The Commission, on its own motion, stayed in part 
that portion of its order of September 22, 1977, affect- 
ing construction of the line on certain portions of the 
property owned by Huebner and ordered a hearing 
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on the application for January 6, 1978, at 9 a.m. 

On January 6, 1978, the hearing was held by the 
Commission, and on February 6, 1978, (almost 5 
months after entering its initial order granting 
authority) the Commission denied the application of 
the District in its entirety and directed the line not 
be constructed. 

In its order of February 6, 1978, the Commission 
found that Lloyd Huebner was an interested party by 
reason of having a ‘‘licensed restricted landing strip 
affected by such application’”’ as described in section 
75-715, R. R. S. 1948. Further, the Commission 
determined that the fact that the District had al- 
ready acquired a right-of-way on Huebner’s prop- 
erty by condemnation and made payment of money 
to Huebner did not affect Huebner’s right to object 
to the application as an owner of a licensed re- 
stricted landing strip. 

If in fact the facility owned by Huebner was not of 
such type that was under the jurisdiction of the De- 
partment of Aeronautics and could be licensed, then 
Huebner was not an interested party requiring no- 
tice under the provisions of section 75-715, R. R. S. 
1943, and the order of September 22, 1977, was in all 
respects lawful and binding. We hold that such fa- 
cility is not within the meaning of section 75-715, R. 
R. 8. 1943, and the Commission was in error in hold- 
ing to the contrary. 

The evidence discloses that at the time Huebner 
first learned about the District’s desire to construct 
the line he did not then have a landing facility of any 
type on his property. The Department of Aeronau- 
tics issued order No. 77-7-18-1 on July 18, 1977, 
granting to Huebner the right to use the area on his 
land as a ‘‘restricted landing area personal use.”’ 
(Emphasis supplied.) While the Department of 
Aeronautics issued a registration certificate for the 
area and called it ‘‘Huebner Airport,’ it is clear 
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from a reading of the statute that such authority did 
not exist in the Department of Aeronautics and no li- 
cense was authorized or required. 

The facility to be used by Huebner for landing 
purposes was a cleared area in a meadow. While 
not determinative of the issues in this case, the evi- 
dence further discloses that Huebner owned no air- 
plane and that the area being designated as ‘‘re- 
stricted landing area for personal use only’’ would 
not be shown upon charts of the Department of Aero- 
nautics and could not be used by anyone other than 
Huebner himself who did not own an airplane. The 
record further discloses that at the time of the hear- 
ing in February 1978, the airstrip had never been 
utilized. 

An airport is clearly defined by the provisions-of 
section 3-101 (6), R. R. S. 1948, and specifically ex- 
cludes restricted landing areas. 

Further, a reading of the State Aeronautics De- 
partment Act (§§ 3-101 to 3-154, R. R. S. 1943) dis- 
closes that there are in fact two types of restricted 
landing areas. One may be used or made available 
for the landing and taking off of aircraft as provided 
from time to time by the Commission, and a second 
type is limited to personal use only. (Emphasis sup- 
plied.) §§ 3-101 (8) and 3-136, R. R. 8. 1943. 

Under the provisions of section 3-133, R. R. 8. 1943, 
the Department of Aeronautics is authorized to li- 
cense airports and restricted landing areas. How- 
ever, section 3-136, R. R. 8. 1943, provides that the 
provisions of sections 3-133 to 3-135, R. R. S. 1943, 
shall not apply to restricted landing areas designed 
for personal use. In other words, a restricted land- 
ing area designed for personal use is exempted from 
the licensing requirements of section 3-133, R. R. 8S. 
1943. The fact that the Department of Aeronautics 
chose to issue a piece of paper purporting to be a li- 
cense for a facility, in spite of the exemption con- 
tained in section 3-136, R. R. S. 1948, does not cause 
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that facility to rise to the dignity of a licensed re- 
stricted landing area within the meaning of section 
75-715, R. R. 8. 1943. Huebner argues, even though 
section 3-136, R. R. 8S. 1943, specifically exempts re- 
stricted landing areas for personal use only, that 
under the general regulation authority granted the 
Department of Aeronautics by section 3-128, R. R. S. 
1943, the Department of Aeronautics could neverthe- 
less adopt a rule to license and regulate restricted 
landing areas for personal use only. Such an argu- 
ment cannot be maintained. An administrative 
board has no power or authority other than that spe- 
cifically conferred upon it by statute or by a con- 
struction necessary to accomplish the purpose of the 
act. Scotts Bluff County v. State Board of Equaliza- 
tion and Assessment, 143 Neb. 837, 11 N. W. 2d 453; 
City of Auburn v. Eastern Nebraska Public Power 
Dist., 179 Neb. 439, 1838 N. W. 2d 629. In view of the 
fact that section 3-136, R. R. S. 1943, specifically 
exempted restricted landing areas designed for per- 
sonal use only from licensing requirements, the De- 
partment of Aeronautics was without authority to 
license such facilities and could not destroy the ex- 
emption contained in section 3-136, R. R. S. 1943, by 
adopting a contrary rule under the provisions of sec- 
tion 3-128, R. R. 8. 1943. In truth and in fact such 
areas could have been created and used by Huebner 
without any permission from the Department of 
Aeronautics. See Bruns v. City of Seward, 186 Neb. 
658, 185 N. W. 2d 853, where this court observed that 
personal use airports were permitted without certi- 
ficate by the department’s practice. The facilities 
used by Huebner were neither a licensed airport nor 
a licensed restricted landing area within the mean- 
ing of section 75-715, R. R. S. 1948, and the Director 
of the Department of Aeronautics was not required 
to notify Huebner nor was Huebner an affected per- 
son within the meaning of section 75-715, R. R. S. 
1943. The failure of the Department of Aeronautics 
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to specifically notify Huebner of the hearing be- 
fore the Commission which led to the granting 
of the application on September 22, 1977, was 
not a defect which affected the validity of the 
Commission’s order entered on that date. The order 
entered on September 22, 1977, was in all respects 
valid and binding and became a final order 30 days 
thereafter. 

If the order of September 22, 1977, was then a valid 
and binding final order, could the Commission re- 
voke that order and deny the application more than 
414 months after it was first entered? We believe it 
could not. 

While it may be true, under certain circumstances 
not involved in this case, the Commission may have 
authority to modify its own previously granted or- 
ders, it is clear from a reading of this record that no 
such circumstances justifying such action existed. 
The Commission’s order of September 22, 1977, was 
a final order and could not be revoked either on the 
motion of an interested party or on the Commis- 
sion’s own motion. 

Section 75-136, R. R. 8. 1948, provides: ‘‘If a party 
to any proceeding is not satisfied with the order en- 
tered by the commission, such party may appeal to 
the Supreme Court as provided in section 75-137 to 
reverse, vacate, or modify the order.’’ Section 75- 
187, R. R. S. 1943, provides an appeal procedure, in- 
cluding the filing of a notice of appeal with the Com- 
mission within 30 days after date of the mailing of a 
copy of the order by the Commission, or by the filing 
of a motion for rehearing within 10 days after the 
date of the mailing of a copy of the order by the 
Commission. Section 75-137, R. R. S. 1948, further 
provides that if the Commission fails to rule on a 
motion for rehearing within 30 days after such mo- 
tion is filed, the appeal to the Supreme Court may be 
perfected by filing a notice of appeal even before the 
Commission enters an order ruling on the motion for 
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rehearing and the review by the Supreme Court 
shall be the same as if the Commission had over- 
ruled the motion for rehearing. It is clear from a 
reading of that section that individuals must act in 
accordance with statutory time prescribed therein 
and upon failure to do so are precluded from pro- 
ceeding to object to the order. In re Application of 
Chicago, B. & Q. R. R. Co., 154 Neb. 281, 47 N. W. 2d 
577. 

Likewise, the Commission itself is also limited un- 
der normal circumstances to modify or revoke its 
own order. We have heretofore held that the Com- 
mission may reconsider an order on its own motion 
during the 30 days after the mailing of a copy of the 
order and before an appeal to this court has been 
taken. Upon the expiration of 30 days from the 
mailing of a copy of the order, or upon an appeal 
being perfected to this court, the power of the Com- 
mission to reconsider its order upon its own motion 
terminates. Andrews Van Lines, Inc. v. Smith, 187 
Neb. 533, 192 N. W. 2d 406. It would, therefore, be a 
strange situation if under normal circumstances 
neither an interested party nor the Commission it- 
self could affect a final order after the passage of 30 
days and yet the Commission could in some manner 
revoke its previous order 137 days after initially en- 
tering it. We believe that our previous holding in 
Andrews Van Lines, Inc. v. Smith, supra, has equal 
application in the case at bar, and find that upon the 
expiration of 30 days from the mailing of a copy of 
the order of the Commission, the power of the Com- 
mission to reconsider its own order entered on Sep- 
tember 22, 1977, terminated. There must be some 
finality to judgments and persons must be able to 
rely at some point in time upon the action of an ad- 
ministrative body. To hold otherwise would be to 
promote uncertainty and chaos. We, therefore, find 
that the order of the Commission entered on Septem- 
ber 22, 1977, granting authority to the District to con- 
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struct the line, having become final, could not there- 
after be revoked, and accordingly, we reverse the 
action of the Public Service Commission entered on 
February 6, 1978, and reinstate the previous order of 
September 22, 1977. 

REVERSED. 


STATE OF NEBRASKA, APPELLEE, V. TONY J. PANKEY, 
APPELLANT. 
276 N. W. 2d 233 


Filed March 13, 1979. No. 42100. 


1. Criminal Law: Sexual Assault: Consent. Where a victim’s 
resistance to a sexual assault would obviously be useless, fruit- 
less, or foolhardy, it is wholly unrealistic to require affirmative 
direct demonstration of the utmost physical resistance as proof of 
the victim’s opposition and lack of consent. It is only required that 
the victim make reasonable resistance in good faith under all the 
circumstances and that the resistance be such as to make non- 
consent and actual opposition genuine and real. 

2. Judgments: Juries: Appeal and Error. In determining the suf- 
ficiency of evidence to sustain a conviction, it is not the province 
of the Supreme Court to resolve conflicts in the evidence, pass on 
the credibility of witnesses, determine the plausibility of explana- 
tions, or weigh the evidence. Such matters are for the jury. 

3. Juries: Verdicts: Evidence. The verdict of the jury must be 
sustained if, taking the view most favorable to the State, there 
is sufficient evidence to support it. 

4. Criminal Law: Kidnapping. While the purpose of committing the 
crime of kidnapping may be to make it possible to commit some 
other crime, the crime of kidnapping is a separate and distinct 
crime for which prosecution may be had. 

5. Criminal Law: Evidence. Before evidence of previous sexual 
activity may be introduced into evidence, in order to establish a 
pattern of conduct or behavior on the part of the victim, it must be 
shown that such earlier involvement was voluntary. 


Appeal from the District Court for Douglas County: 
JAMES M. Murpnuy, Judge. Affirmed. 


Thomas M. Kenney, Douglas County Public De- 
fender, and Stanley A. Krieger, for appellant. 
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Paul L. Douglas, Attorney General, and J. Kirk 
Brown, for appellee. 


Heard before Krivosua, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGs, JJ. 


Krivosua, C. J. 

The defendant herein was charged with three 
counts of first degree sexual assault and one count 
of kidnapping. After trial to a jury, the defendant 
was found guilty and sentenced to a term of 1 to 3 
years on each of the sexual assault counts and to a 
minimum term of 3 years on the kidnapping count. 

The defendant appealed to this court arguing three 
assignments of error: (1) That the District Court 
committed reversible error in refusing to allow the 
defendant to introduce into evidence previous sexual 
conduct of one of the prosecutrixes, (2) that the Dis- 
trict Court committed reversible error in failing to 
dismiss kidnapping charges against the defendant, 
and (3) that the District Court committed reversible 
error in overruling defense motions for a directed 
verdict for the reason that the evidence was insuffi- 
cient as a matter of law to show nonconsent by the 
prosecutrixes. We reject all three arguments and 
affirm. 

We treat the assignments in reverse order. With 
regard to the third assignment of error, little pur- 
pose would be served, either in this case or for 
future cases, to set out at length the sordid details of 
the crime. Suffice it to say that if the jury believed 
the State’s evidence, it was more than ample to con- 
vict the defendant of the crimes charged. The evi- 
dence was sufficient to show that the defendant, to- 
gether with two other males, held two young women 
against their will for several hours and during that 
time, committed repeated acts of criminal assault 
upon them. During the course of the evening, one of 
the prosecutrixes escaped from the home in which 
they were being held and ran nude through the 
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streets until she came upon a strange home where 
she sought help. That behavior hardly seems con- 
sistent with consent. The other prosecutrix escaped 
later in the morning and when contacted by the po- 
lice, was in a hysterical and shaken condition, like- 
wise not consistent with the claim of consent. The 
evidence discloses that there also was present in the 
home a Doberman pinscher which the young women 
had been advised would kill on command. 

Where resistance would obviously be useless, 
fruitless, or foolhardy, it is wholly unrealistic to re- 
quire affirmative direct demonstration of the utmost 
physical resistance as proof of the females’ opposi- 
tion and lack of consent. It is only required that the 
female make reasonable resistance in good faith un- 
der all the circumstances, and that the resistance be 
such as to make nonconsent and actual opposition 
genuine and real. State v. Parker, 196 Neb. 762, 246 
N. W. 2d 210; State v. Smith, 192 Neb. 794, 224 N. W. 
2d 537. 

In any event, a question of fact as to the issue of 
consent was created. 

In determining the sufficiency of evidence to sus- 
tain a conviction, however, it is not the province of 
this court to resolve conflicts in the evidence, pass 
on the credibility of witnesses, determine the plausi- 
bility of explanations, or weigh the evidence. Such 
matters are for the jury. State v. Spidell, 194 Neb. 
494, 233 N. W. 2d 900; State v. Brown, 195 Neb. 321, 
237 N. W. 2d 861. The verdict of a jury must be sus- 
tained if taking the view most favorable to the State, 
there is sufficient evidence to support it. State v. 
Johnsen, 197 Neb. 216, 247 N. W. 2d 638; State v. Par- 
tee, 199 Neb. 305, 258 N. W. 2d 634. Defendant’s as- 
signment of error, therefore, must be rejected. 

Defendant’s second assignment of error is likewise 
without merit. Defendant would have us declare 
that where an individual is held against his will for 
the purpose of committing another crime, the crime 
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of kidnapping should not exist. We have previously 
considered that argument and rejected it. In State 
v. Goham, 187 Neb. 34, 187 N. W. 2d 305, we said, 
‘The purpose of kidnapping in every instance is to 
make it possible to commit some other crime. Its 
very nature therefore embraces other crimes as 
well as that of kidnapping. The penalties of kidnap- 
ping are intentionally more severe than the other 
crimes which may be included because of the conse- 
quences which often result from its perpetration.’’ 
We find no basis to depart from that position and de- 
fendant’s error in this regard is likewise found to be 
without merit. 

Finally, the defendant maintains that the trial 
court erred in not permitting the defendant to intro- 
duce into evidence the fact that one of the prose- 
cutrixes had 6 days earlier reported that she had 
been raped and thereafter did not proceed with the 
prosecution. Under the provisions of section 28- 
408.05, R. R. S. 1943, the trial court held an in cam- 
era proceeding to determine the admissibility of the 
evidence. The defendant sought to introduce in evi- 
dence a police report provided by the Council Bluffs, 
Iowa, police department, in which one of the prose- 
cutrixes reported that 6 days prior to the incidents 
involved in this action, she had been raped. There- 
after, she refused to proceed with the prosecution 
and the matter was dropped. 

Section 28-408.05 (3), R. R. 8S. 1943, provides: 
‘Specific instances of prior sexual activity between 
the victim and any other person other than the de- 
fendant shall not be admitted into evidence in prose- 
cutions under sections 28-401, 28-408.01 to 28-408.05, 
28-409, and 28-929, unless consent by the victim is at 
issue, when such evidence may be admitted if it is 
first established to the court at an in camera hearing 
that such activity shows such a relation to the con- 
duct involved in the case and tends to establish a 
pattern of conduct or behavior on the part of the vic- 
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tim as to be relevant to the issue of consent.’’ The 
trial court advised the defendant’s counsel that if evi- 
dence could be produced to show that the reported in- 
cident in fact was voluntary and not a rape, he would 
consider permitting the evidence to be introduced. 
The trial court, however, correctly pointed out to the 
defendant’s counsel that the mere fact an individual 
had been raped or claimed to have been raped 6 
days earlier would not constitute relevant evidence 
as to the past sexual conduct of the victim. The fact 
that the prosecutrix may have suffered similar mis- 
fortune within just several days of the incident in- 
volved herein might establish her bad luck, but cer- 
tainly would not establish her past sexual conduct 
within the meaning of section 28-408.05, R. R. S. 
1943. In the absence of any evidence by anyone, in- 
cluding the alleged attacker, that the previous inci- 
dent was voluntary and with consent, such fact 
would not be properly admissible to establish rele- 
vant evidence concerning the past sexual conduct of 
the victim. 

In view of the fact that the defendant’s assignments 
of error are without merit, we must reject his appeal 
and affirm the judgment. The judgment of the Dis- 
trict Court is affirmed. 

AFFIRMED. 


JOHN R. DOYLE, IN PERSON, AND FOR ALL PERSONS 
SIMILARLY SITUATED, APPELLEE, V. UNION INSURANCE 
COMPANY, A CORPORATION, ET AL., APPELLANTS. 
277 N. W. 2d 36 
Filed March 20, 1979. No. 41780. 


1. Corporations: Insurance: Officers and Directors: Damages. A 
shareholders’ suit proceeding as a cause for damages on behalf of 
the policyholders and based upon the premise that the corporate 
directors violated their fiduciary duties is an equitable action and 
triable de novo in this court. 


NEBRASKA REPORTS [VoL. 202 


Doyle v. Union Ins. Co. 


Corporations: Insurance: Officers and Directors: Statutes. Sec- 
tion 44-224.05, R. R. S. 1943, which authorizes the Director of Insur- 
ance of the State of Nebraska to approve or disapprove contracts of 
bulk reinsurance, by which a domestic insurance company operat- 
ing on other than the stock plan, may cede its business to another 
licensed insurer, and which statute requires that such contract of 
bulk reinsurance make a fair and equitable provision for distribu- 
tion to policyholders of the ceding company of their equity in the 
surplus funds, does not abrogate the common law duties of corpo- 
rate directors to policyholders of a mutual insurance company and 
the approval of the contract by the Director of Insurance does not 
insulate the directors of the company from liability for violation of 
their fiduciary duties. 

Corporations: Officers and Directors. Directors are fiduciaries or 
trustees and must comply with the applicable fiduciary duties in 
their dealings with the corporation. 

Corporations: Officers and Directors: Damages. Where a direc- 
tor has acted in complete good faith and breached no fiduciary 
duties, then he is not liable for mere mistakes in judgment; but a 
violation by a director of a duty required by law, whether willful, 
fraudulent, or negligent, is a breach of trust and the director is lia- 
ble a any ee proximately caused by the breach. 

Directors should have a general knowl- 
edge of the manner in which the corporate business is conducted; 
and, where the duty of knowing exists, ignorance because of neg- 
lect of duty on the part of a director creates the same liability as 
actual knowledge and failure to act on that knowledge. 

Attorney and Client: Fraud: Statutes. A communication be- 
tween a lawyer and a client is not privileged under the provisions of 
section 27-503, R. R. S. 1943, if the services of the lawyer are sought 
or obtained to enable or aid anyone to commit or plan to commit 
what the client knew, or reasonably should have known, to be a 
fraud. 

Trusts: Property: Damages. A trustee is required to dispose of 
trust property on the most advantageous terms which it is reason- 
ably possible for him to secure for the benefit of those whom he 
represents. Where he breaches this duty, the measure of damages 
is the difference between the price for which the property was sold 
and its fair and reasonable market value at the time of the sale. 
Witnesses: Evidence. The testimony of expert witnesses is not 
treated any differently in the fact-finding process than that of wit- 
nesses generally when it comes to determining the weight and 
credibility of the testimony, whether the fact finder is the judge or 
the jury. 

Corporations: Officers and Directors: Ratification. The issue of 
whether void or voidable acts of corporate directors may be rati- 
fied by an approving vote of the shareholders arises only when 
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there has been full disclosure to the shareholders of al! material 
facts. 
Appeal from the District Court for Lancaster 
County: WitiiaMm C. Hastincs, Judge. Affirmed. 


Wilkie Farr & Gallagher and Crosby, Guenzel, 
Davis, Kessner & Kuester, for appellants. 


M. J. Bruckner, W. Scott Davis, and Michael Mc- 
Cormack, for appellee. 


Heard before Bos.uaucH, McCewn, CLINTON, 
BrobKEyY, and Wuirr, JJ., and Buus, District Judge, 
and Kuns, Retired District Judge. 


CLINTON, J. 

This is a class action by John R. Doyle, a policy- 
holder of Union Insurance Company, a mutual com- 
pany which dealt in property and casualty insur- 
ance, on behalf of himself and all other persons who 
were policyholders of the company on December 31, 
1972. The action was commenced on March 16, 1973, 
in the District Court for Lancaster County against 
Union and the directors of Union to restrain the de- 
fendants from certain actions proposed to be taken 
on March 19, 1973, and praying for such other and 
additional relief as might be just and equitable. 
Equitable relief was denied and the action pro- 
ceeded thereafter in February 1976, as a cause for 
damages on behalf of the policyholders, founded 
upon the premise that the directors had violated 
their fiduciary duties in ‘‘selling’’ the assets of Un- 
ion to a newly created stock company for less than 
their real value. 

On July 29, 1977, the court rendered judgment 
against certain of the defendants in the sum of 
$2,567,500 and the costs of the action. The cause as 
to other defendants was dismissed on motion for 
summary judgment. 

The occasion for this action was a plan, since ac- 
complished, originated by Maurice R. Gerleman and 
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William R. Berkley, a New York financier, to ‘‘sell’’ 
Union (hereinafter Old Union) to a new stock insur- 
ance company, hereinafter called New Union, sub- 
stantially all of the shares of which would be owned 
by Houston General Insurance Company of Fort 
Worth, Texas, and Traders and General Insurance 
Company of Dallas, Texas. These two companies 
are wholly-owned subsidiaries of Finevest Services, 
Inc., a New York corporation of which Berkley is the 
principal owner and operator. The vehicle by which 
the sale was accomplished was the ceding of Old 
Union’s business to New Union by a contract of bulk 
reinsurance under the provisions of section 44-224.05, 
R. R. S. 1943. The contract included provision for 
the purchase of the assets of Old Union by New 
Union and distribution to the policyholders of their 
equity in the surplus funds of Old Union. The plan 
was approved by the Director of Insurance of the 
State of Nebraska and a majority of the policy- 
holders of Old Union. 

The apparent theory upon which the case was 
tried was that the directors breached their fiduciary 
duties to the policyholders by: (1) Acting in their 
own interest or the interest of some of them; (2) 
selling the company for less than its fair value; and 
(3) failing to make complete and adequate disclo- 
sures to the policyholders in the proxy statements by 
which policyholders’ approval of the terms of the 
contract were solicited. 

The defendants-appellants make 26 assignments of 
error. The assignments fall into the following cate- 
gories: (1) The court erred in not finding that the 
approval of the transaction by the Director of Insur- 
ance and his finding that the formula for distribution 
of policyholders’ surplus was fair and equitable in- 
sulated the directors from any liability they might 
otherwise have. (2) The evidence does not support 
the findings of the court that the defendants were 
negligent or otherwise failed in their fiduciary du- 
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ties; and the defendants in any event can be liable 
only if grossly negligent, and the evidence does not 
support such a finding. (3) The court erred in ad- 
mitting into evidence privileged communications be- 
tween Maurice Gerleman and James Sedgwick, 
counsel for Gerleman and Old Union. (4) The 
court erred in not using a proper measure of dam- 
ages, and the evidence does not support the amount 
of damages as found by the court. (5) The court 
erred in not determining that ratifying policyholders 
are not entitled to share in the judgment proceeds; 
therefore the amount of the judgment must in any 
event be reduced. (6) The court erred in not giv- 
ing appellants credit for a $2,200,000 tax escrow ac- 
count, which will be distributed to the policyholders 
in addition to the $8,300,000 dividend approved by the 
Director of Insurance if an income tax dispute with 
the Internal Revenue Service is resolved favorably 
to Old Union. 

A shareholders’ suit of this kind is an equitable ac- 
tion, which, except for the fact of dissolution of Old 
Union, would have been for the benefit of the corpo- 
ration and not the shareholders. It is triable de 
novo in this court. Rettinger v. Pierpont, 145 Neb. 
161, 15 N. W. 2d 398. However, when the evidence on 
material questions of fact is in irreconcilable con- 
flict, we do, in determining the weight of the evi- 
dence, consider the fact that the trial court observed 
the witnesses and their manner of testifying and 
must have accepted one version of the facts rather 
than the other. The appellants assert that the 
court’s findings were not based upon resolution of 
issues involving credibility of witnesses and there- 
fore the trial court’s findings are to be accorded no 
weight. <A careful reading of the record shows that 
questions of credibility and weight are involved. 
Apparently the court considered a reference of some 
factual issues for determination by a jury which it’ 
has the discretionary power to do in equity cases. 
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§ 25-1105, R. R. 8S. 1943; Bank of Stockham v. Alter, 
61 Neb. 359, 85 N. W. 300. However, all parties 
waived the proffered jury trial on such issues. We 
affirm. 

Because of the size of the record, we must at times 
discuss the evidence in a conclusional way. We 
treat the assignments in the order in which we have 
listed them, amplifying the discussion as necessary 
to embrace the scope of the argument of the appel- 
lants. 

EFFECT OF THE APPROVAL OF THE 
DIRECTOR OF INSURANCE 

Section 44-224.05, R. R. 8. 1948, provides that any 
domestic insurance company operating other than 
on the stock plan may cede its business to another li- 
censed insurer ‘‘by a contract of bulk reinsurance’ 
upon compliance with this section.’’ The statute re- 
quires that the contract be first filed with and ap- 
proved by the Director of Insurance and also ap- 
proved by a majority of the stockholders. It pro- 
vides that the Director of Insurance shall not ap- 
prove the plan unless ‘‘he finds it to be fair and 
equitable to the policyholders of each insurer... .’’ 
(Emphasis supplied.) It further provides that the 
contract shall make provision ‘‘for distribution to 
each policyholder of the ceding company of his 
equity in the surplus funds, . . . as determined under 
a fair and equitable formula approved by the direc- 
tor.”’ 

Section 44-224.08, R. R. S. 1948, provides that ail 
special meetings of policyholders called pursuant to 
section 44-224.05, R. R. S. 1943, shall be called upon a 
printed notice which must contain, among other 
things, (1) a brief statement of the substance of the 
bulk reinsurance contract and (2) a brief statement 
of the plan for distribution of surplus assets. The 
provisions of the statute, relating to approval by the 
Director of Insurance of the reinsurance agreement 
and the distribution of the surplus to policyholders, 
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contain no specific provision for notice to policy- 
holders. The only mention of notice is an indirect 
one by reference to section 44-2312, R. R. 8S. 1943, 
which provides that hearings in ‘‘contested cases’’ 
under Chapter 44 are governed by the provisions of 
sections 84-913 to 84-919, R. R. S. 1943, which are part 
of the Administrative Procedures Act. No one here 
contends that the application to the Director of In- 
surance and his approval was a contested case. 

Section 44-224.05, R. R. S. 1943, demonstrates a leg- 
islative intent to protect policyholders. Before the 
Director of Insurance approves the plan he must 
find that it is fair and equitable to policyholders. 
Nowhere does this statute or the related statutes im- 
pliediy or expressly demonstrate an intent to 
abridge or limit the common law rights of policy- 
holders, who are, in the case of a mutual company, 
its owners. Rather, the statutes indicate that re- 
view and approval by the Director of Insurance is in- 
tended to be an initial screening process by means of 
which obviously inequitable arrangements may be 
avoided without the necessity of possible expensive 
and protracted litigation by policyholders. Neither 
does the language of the statute demonstrate any in- 
tention that mere approval by the Director of Insur- 
ance absolves (assuming that this is a legislative 
prerogative) the corporate directors from liability 
for violation of their fiduciary duties. 

The statutes in question were first enacted in 1957. 
The applicable section does not appear to have been 
intended as a vehicle to determine disputes between 
corporate directors and policyholders. In Clark v. 
Lincoln Liberty Life Ins. Co., 139 Neb. 65, 296 N. W. - 
449, this court observed that under the then existing 
statutes which gave the department of trade and 
commerce the broad authority of ‘‘general supervi- 
sion, control and regulation of insurance com- 
panies,’’ the department had no power to make an 
initial adjudication to determine legal and equitable 


606 NEBRASKA REPORTS [VoL. 202 


Doyle v. Union Ins. Co. 


controversies between insurance companies and their 
policyholders. Nothing in the present statute ap- 
pears to change that principle. 

The cases upon which the appellants rely are not 
on point. Ashurst v. Preferred Life Assur. Soc. of 
Montgomery, 282 Ala. 119, 209 So. 2d 403, did not in- 
volve a claim of breach of duty by corporate direc- 
tors. That case involved the conversion of a fra- 
ternal company to a stock company. The policy- 
holders at the time of conversion were to be issued 
stock. The transaction was not the ‘‘equivalent’’ of 
a sale as it did not constitute a change of ownership. 
In that case some policyholders wanted a dividend 
declared, and the court held there was no statutory 
right to a distribution of surplus. 

Kueckelhan v. Federal Old Line Ins. Co., 74 Wash. 
2d 304, 444 P. 2d 667, involved a ‘‘rehabilitation’’ of 
an insurance company because its investments 
failed to comply with statutory requirements. The 
insurance commissioner in that case was in effect 
authorized to act as a receiver, and the case is 
therefore not at all on point. Cotten v. Republic 
National Bank of Dallas, 395 S. W. 2d 930 (Tex. Civ. 
App., 1965), involved an action by a trustee in bank- 
ruptcy to have a loan made by a bank to the insur- 
ance company declared void. The issue was wheth- 
er the bank knew the insurance company was in- 
solvent when the loan was made. The court in that 
case held the lending bank was entitled to rely upon 
the presumption that the board of insurance com- 
missioners had carried out its duty of making an- 
nual audits unless it had actual knowledge to the 
contrary. Casey v. Woodruff, 49 N. Y. S. 2d 625, and 
Otis & Co. v. Pennyslvania R. Co., 61 F. Supp. 905 
(E. D. Pa., 1945), are, in fact, squarely contrary to 
the appellants’ position. Trans World Airlines, Inc. 
v. Summa Corp., 374 A. 2d 5 (Del. Ch., 1977), in- 
volved federal statutes related to Civil Aeronautics 
Board approval of corporate transactions which, in 
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effect, preempted state law in certain limited trans- 
actions. The case is clearly distinguishable. 

On the other hand, Rowen v. LeMars Mut. Ins. Co. 
of Iowa, 230 N. W. 2d 905 (Iowa), cited by the appel- 
lee, involves a situation and a holding which in prin- 
ciple are like those at hand. It was there argued by 
the corporate directors that the plaintiff policy- 
holders had not exhausted their administrative 
remedies before the insurance commissioner. The 
Iowa Supreme Court held the doctrine of exhaustion 
of administrative remedies was inapplicable where 
the cause alleged ‘‘a series of torts by corporate in- 
siders.’’ The court said, in discussing the effect of 
the insurance commissioner’s approval of the con- 
tract: ‘It is true he may disapprove a control 
transaction when he finds it is unfair or unreason- 
able to policyholders. Thus, as an incident of his 
powers he may provide a preventive administrative 
remedy for the wrongs alleged in this case. How- 
ever, the statutory power to disapprove a control 
transaction is a limited power. It is not a legislative 
delegation to the insurance commissioner of juris- 
diction over corporate insider torts, even though the 
commissioner is granted administrative authority to 
disapprove control transactions when such wrongs 
appear.”’ 

We hold that section 44-224.05, R. R. S. 1948, which 
authorizes the Director of Insurance of the State of 
Nebraska to approve or disapprove contracts of bulk 
reinsurance, by which a domestic insurance com- 
pany operating on other than the stock plan may 
cede its business to another licensed insurer, and 
which statute requires that such contract of bulk re- 
insurance make a fair and equitable provision for 
distribution to policyholders of the ceding company 
of the equity in the surplus funds, does not abrogate 
the common law duties of corporate directors to 
policyholders of a mutual insurance company and 
that approval of the contract by the Director of In- 
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surance does not insulate the directors of the com- 
pany from liability for violation of their fiduciary 
duties. 
BREACH OF FIDUCIARY DUTY 

We first state some of the general principles defin- 
ing the duties of corporate directors to the corpora- 
tion and to its shareholders. Directors are fidu- 
ciaries or trustees and must comply with the appli- 
cable fiduciary duties in their dealings with the cor- 
poration and its shareholders. Davis v. Walker, 170 
Neb. 891, 104 N. W. 2d 479. Where a director has 
acted in complete good faith and breached no fidu- 
ciary duties, then he is not liable for mere mistakes 
in judgment. Rettinger v. Pierpont, 145 Neb. 161, 15 
N. W. 2d 393. However, a violation by a trustee of a 
duty required by law, whether willful, fraudulent, or 
neglect, is a breach of trust and the trustee is liable 
for any damages proximately caused by the breach. 
Rettinger v. Pierpont, supra; Johnson v. Radio Sta- 
tion WOW, 144 Neb. 406, 13 N. W. 2d 556. Where di- 
rectors are empowered to sell all the assets of a cor- 
poration, they must act with at least that degree of 
care that ordinarily prudent men would exercise in 
their own affairs. Davis v. Walker, supra; Ashby v. 
Peters, 128 Neb. 338, 258 N. W. 639; Henn, Law of 
Corporations (2d Ed., 1970), § 234, p. 453. Directors 
should have a general knowledge of the manner in 
which the corporate business is conducted; and, 
where the duty of knowing exists, ignorance because 
of neglect of duty on the part of a director creates 
the same liability as actual knowledge and failure to 
act on that knowledge. Ashby v. Peters, supra. 
Directors may delegate their work to an executive 
committee, but they may not delegate their respon- 
sibilities, and they rely on the committee at their 
own risk. Ashby v. Peters, supra. 

Clarity of later discussion makes it necessary to 
identify the individual defendants against whom 
judgment was rendered as well as certain other per- 
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sons. They are Maurice R. Gerleman, president 
and member of the board of directors of Old Union; 
E. E. Francis, chairman of the board; C. A. Gerle- 
man, treasurer, member of the board, and wife of 
Maurice; Robert G. Walters, senior vice president, 
secretary, and member of the board; George Kim- 
ball, board member; and E. P. Francis, wife of E. 
E. Francis and board member. Those dismissed on 
motion for summary judgment from which no 
appeal was taken are John V. Head, board member, 
senior vice president, and general counsel; and 
James H. Ellis, board member. Oliver DeMars, 
another board member, resigned from the board on 
February 22, 1973, previous to the action of the board 
which gives rise to this cause. 

The evidence would permit the trier of fact to find, 
either as uncontradicted facts or as reasonable in- 
ferences from the evidence, the facts and conclu- 
sions which follow. In July 1972, Gerleman and 
Berkley had a meeting in New York City. Shortly 
thereafter in August, pursuant to arrangement, the 
two held another meeting in Estes Park, Colorado. 
As a consequence of these meetings and later cor- 
respondence, a plan and understanding between the 
two men was reached. Under the terms of the un- 
derstanding, a new stock insurance company would 
be organized under the laws of the State of Nebraska 
with a capital and surplus of $3,500,000 which was to 
be supplied by Berkley or organizations controlled 
by him. For the relatively nominal consideration of 
$25,000, Gerleman and key officers of Old Union 
would receive 20 percent ownership of the corpora- 
tion as well as employment with New Union with 
substantial salary increases and other benefits. The 
major portion of the 20 percent would go to Gerle- 
man. 

After the initial contacts with Berkley, Gerleman 
made contact with another insurance company. Its 
proposition also included the acquisition by Gerle- 
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man of a 20 percent interest in the new company for 
a relatively nominal consideration. 

In September 1972, Gerleman caused Old Union to 
pay to Berkley $25,000 for investment advisory serv- 
ices for a 1-year period beginning July 2, 1972. It is 
to be noted that this payment was for services which 
apparently had begun before the meeting between 
the two men and would continue to a time when, if 
the plan came to fruition, Old Union would no longer 
exist. 

Gerleman began the negotiations and the imple- 
mentation of the plan with little or no consultation 
and without approval of the board of directors of Old 
Union until December 21, 1972, when the board en- 
acted a resolution authorizing management to take 
steps to ‘‘determine the feasibility’? of affiliation 
with Finevest Services, Inc. No disclosure to board 
members of details of the affiliation was made at 
that time. In the latter part of September 1972, 
Berkley and Gerleman had consulted Nebraska 
counsel who began work on the legal aspects of the 
sale, including that of obtaining approval of the Di- 
rector of Insurance of the State of Nebraska, with 
whom a first meeting was held on December 21, 
1972. Implementation of the transaction was con- 
tinued without further consultation with the board or 
its members (except as hereinafter noted) until 
formal approval of the transaction in final form was 
obtained on March 5, 1973. 

In January 1973, counsel having been informed 
that Gerleman would get 20 percent of New Union 
for $25,000, advised Gerleman that a disclosure of 
this fact would have to be made to the Director of In- 
surance. Gerleman testified that as a consequence 
he abandoned that pursuit in January or February. 
In any event, no disclosure of this aspect of the 
negotiations was made to the Director of Insurance 
or to the board of directors. 

At some time during the periods above mentioned, 
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Gerleman, at Berkley’s suggestion, hired Touche 
Ross & Co., certified public accountants and ac- 
countants for Berkley, for the purpose of conducting 
an audit of Old Union to determine the policy- 
holders’ surplus. A figure of $8,300,000 was arrived 
at. 

Sometime before February 21, 1973, there was a 
discussion between Gerleman, Berkley, Oliver De- 
Mars, and James Bllis in which the valuation of Old 
Union was discussed. Ellis was of the opinion that 
the company might be worth more than its ‘‘ad- 
justed’’ book value. He recommended that a named 
eastern investment firm should be hired to conduct 
an independent appraisal. Following this discussion 
on February 21, DeMars resigned from the board be- 
cause he was opposed to the proposal of Finevest 
Services, Inc. 

On March 5, 1973, a majority of the board, includ- 
ing all those previously mentioned except the dis- 
senters hereafter identified, acting wholly upon 
Gerleman’s recommendation, approved the contract 
of bulk reinsurance which, apparently, up to that 
time none of them had seen or discussed. Mrs. 
Francis voted by a ‘‘proxy’’ given her husband. 
James Ellis voted against the proposal and later 
submitted a letter which pointed out that the direc- 
tors were trustees for the policyholders and in which 
he stated: ‘‘To my knowledge there has been no at- 
tempt to (i) obtain an independent appraisal of the 
value of Union Fire, or (ii) seek or accept any other 
bid or offer from a proposed purchaser. There 
would undoubtedly be many larger and more experi- 
enced insurance companies or groups interested in 
Union Fire. The least that could be done to protect 
Union Fire policy holders would be to obtain an inde- 
pendent appraisal and ask for other proposals.’’ Mr. 
Head also voted against the bulk reinsurance agree- 
ment and later submitted a letter giving the reason 
for his opposition. His objections related both to the 
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purported reasons for the sale (hereafter discussed) 
and the valuation of the property, and he suggested 
that certain specific items of value had not been con- 
sidered. The reservations which these two men ex- 
pressed concerning the transaction are borne out by 
independent evidence in the record. 

Even before the meeting of March 5, 1973, notices 
of special meetings of policyholders, proxy state- 
ments, and proxies had been printed and were, with- 
in a few days after the meeting, in the mail to Old 
Union’s more than 100,000 policyholders. On March 
19, 1973, a very large majority of the policyholders 
voted in favor of the sale. On March 19, 1973, Fine- 
vest entered into an indemnity agreement with at 
least one of the directors, Mr. Francis, and did or of- 
fered to indemnify other directors. Indemnification 
was against policyholder action on account of the 
bulk reinsurance contract. 

Mr. Gerleman made no attempt to determine 
whether the $8,300,000 policyholders’ surplus deter- 
mined by Touche Ross represented the selling value 
of Old Union. With the exceptions above indicated, 
the directors who approved the agreement made no 
efforts at all to inform themselves about it. The rec- 
ord leads to the conclusion they had not even read 
the contract when they voted on it. 

We have by no means recited all the pertinent evi- 
dence on the issue now being discussed, but the rec- 
ord otherwise fully supports the conclusion that in 
this transaction, except for the dissenting directors, 
Gerleman was in effect a one-man board of directors 
and those approving the transaction were almost 
completely uninformed and acted wholly on his rec- 
ommendation. 

Although the trial court made no specific findings 
on this point, it could have well concluded that 
Gerleman in particular and Walters in a measure 
were acting in self-interest. At the time of trial, 
Gerleman was president of one of the two insurance 


VoL. 202] JANUARY TERM, 1979 613 


Doyle v. Union Ins. Co. 


companies which owned the stock of New Union and 
Walters was president of New Union, both at much 
higher salaries and better side benefits than Old 
Union afforded. There is other evidence, relating to 
the terms of the contract, truth of the reasons pur- 
portedly justifying the sale, valuation of the busi- 
ness, and provisions of the proxy statement, which is 
pertinent to the issue here discussed. In order to 
avoid repetition, this evidence will be set forth in 
connection with the other assignments of error. The 
import of the portions pertinent to the present issue 
will be readily inferable without discussion. 

In sum, the evidence clearly supports the conclu- 
sion that Gerleman acted in self-interest and was 
negligent and that the approving directors violated 
their fiduciary duties by negligence in that they 
failed to inform themselves in any appreciable de- 
gree on a matter of utmost importance to the policy- 
holders. 

THE PRIVILEGED COMMUNICATION 

Gerleman and Old Union objected to the introduc- 
tion in evidence of certain written communications 
between James L. Sedgwick, attorney for Old Union, 
and Gerleman as president of Old Union, on the 
ground that they came within the attorney-client 
privilege. These communications were contained in 
letters dated January 3, 1973, and January 10, 1973, 
and were as follows: ‘“‘P.S. If you and Bill have 
firmed up your understanding with regard to your 
20% ownership of the new stock insurer for $25,000.00, 
I would appreciate it very much if you would include 
that information with the above.’’ ‘‘5. If it is de- 
cided that you will get 20% of the new insurer for 
$25,000, we must advise the Director of this part of 
the plan, ahead of the filing or it might look like we 
are trying to hide something. Very frankly, this 
aspect scares me and I am firmly convinced will get 
an adverse reaction from Jackson. My reason is 
that it makes, on the surface, questionable the 
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stated reasons for pursuing this affiliation. There- 
fore, I suggest discussing the possibility of finding 
another manner of providing equity ownership.”’ 
Section 27-503, R. R. S. 1943, provides in part as 
follows: ‘‘(2) A client has a privilege to refuse to 
disclose and to prevent any other person from dis- 
closing confidential communications made for the 
purpose of facilitating the rendition of professional 
legal services to the client (a) between himself or 
his representative and his lawyer or his lawyer’s 
representative, . .. . (8) The privilege may be 
claimed by the client, .. . . The person who was the 
lawyer at the time of the communication may claim 
the privilege but only on behalf of the client. His au- 
thority to do so is presumed in the absence of evi- 
dence to the contrary. (4) There is no privilege 
under this rule: (a) If the services of the lawyer 
are sought or obtained to enable or aid anyone to 
commit or plan to commit what the client knew or 
reasonably should have known to be a... fraud 


An analysis of the facts shows quite clearly that 
Gerleman’s proposed acquisition for nominal con- 
sideration of an equity interest in New Union would 
be fraudulent and a violation of his fiduciary duties. 
As president of Old Union, he had only a job and that 
ownership interest he may have had as a policy- 
holder. Implementation of the plan would have 
given him for $25,000 an ownership interest worth 
$700,000—that is, 20 percent of the $3,500,000 capital 
and surplus of New Union. The fact that Berkley 
was willing to make such a concession is itself evi- 
dence from which a conclusion might be drawn that 
Berkley thought what he was getting was worth 
more than what he was paying. Otherwise, Berkley 
would have been unlikely to have been willing to 
make such an agreement with Gerleman. There is 
nothing in the record to show the dividend to share- 
holders was increased because of the ‘‘abandon- 
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ment’? of an agreement for equity ownership by 
Gerleman. 

We hold, under the provisions of section 27-503, R. 
R. 8S. 1943, a communication between a lawyer and a 
client is not privileged if the services of the lawyer 
are sought or obtained to enable or aid anyone to 
commit or plan to commit what the client knew, or 
reasonably should have known, to be a fraud. See 
Garner v. Wolfinbarger, 430 F. 2d 1093 (5th Cir., 
1970). 

EVIDENCE OF DAMAGES AND THEIR 
MEASURE 

A trustee is required to dispose of trust property 
on the most advantageous terms which it is reason- 
ably possible for him to secure for the benefit of 
those whom he represents. State ex rel. Ebke v. 
Board of Educational Lands and Funds, 154 Neb. 
244, 47 N. W. 2d 520. The trial court found the meas- 
ure of damages was the difference between the price 
for which the property was sold and its fair and rea- 
sonable market value at the time of the sale. This 
standard conforms with the statement of the court in 
State ex rel. Ebke v. Board of Educational Lands 
and Funds, supra, and with the general rule relating 
to damages in like cases. 90C. J. S., Trusts, § 299, 
p. 465. 

The pertinent portions of the bulk reinsurance con- 
tract are as follows. New Union does, by the agree- 
ment to reinsure, assume all the outstanding insur- 
ance contracts, etc., in force of Old Union. The ef- 
fective date of the bulk reinsurance agreement is as 
of the close of business on December 31, 1972. Fine- 
vest Services, Inc. became the trustee for policy- 
holders of the assets to be distributed to them. ‘‘14. 
The distributable surplus to policyholders of Union, 
the amount of the dividend, shall be computed and is 
hereby defined as follows: ‘‘(a) ‘The surplus as re- 
gards policyholders as shown on the Annual State- 
ment of Union filed with the Nebraska Department 
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of Insurance for the year ended December 31, 1972. 
‘‘(b) Plus the ceding commission to be received 
from New Union in an amount equal to the policy- 
holders’ equity in the unearned premium reserve 
shown on such Annual Statement; such equity to be 
determined by Union with the assistance of an inde- 
pendent certified public accountant and such figure 
to be submitted to the Director, Nebraska Depart- 
ment of Insurance. In the event the Director of the 
Nebraska Insurance Department disapproves said 
amount, then such equity shall be that as deter- 
mined by the Director. 

“(c) Plus the value of all non-admitted assets ap- 
praised at their fair market value as of December 
31, 1972. 

“(d) Plus or minus the difference between the 
value of all real estate shown on said Annual State- 
ment and the appraised fair market value of said 
real estate. Said appraisal to be made by an unaf- 
filiated, trained appraiser. 

“‘(e) [P]lus or minus the difference between the 
December 31, 1972, book value and the market value 
of all bonds owned by the Company as shown by said 
Annual Statement. 

“(f) Minus the amount of expenses incurred by Un- 
ion as a direct result of this Bulk Reinsurance 
Agreement.” 

The controversy over valuation relates both to an 
overall valuation and to three specific items which 
the plaintiff claims were not considered or not prop- 
erly valued in determining the price. All would, of 
course, affect the final amount of policyholders’ sur- 
plus which, under the statutes, was required to be 
distributed. 

We first mention briefly the matter of the specific 
items. No valuation was assigned to agency force— 
that is, the availability and loyalty of functioning in- 
dependent agents who were selling policies for Old 
Union. The evidence supports the conclusion that 


VoL. 202] JANUARY TERM, 1979 617 


Doyle v. Union Ins. Co. 


agency force did have a value and in fact was in- 
dispensible to the functioning of Old Union and New 
Union. The evidence shows considerable time and 
expense were incurred, with active participation by 
Berkley and Gerleman, in ‘‘selling’’ the ‘‘sale’’ to 
Old Union’s more than 500 agents. In 1972, the 
agents produced for Old Union net premiums of 
$8,192,874.45. In that year Old Union had a net un- 
derwriting gain of $1,054,812.35. 

An explanation of the other two specific items sub- 
ject to dispute would require a more extended dis- 
cussion than is necessary for the purposes of this 
opinion. The dispute essentially relates to the de- 
termination of the ceding commission which was to 
be paid and whether or not certain reserves were 
overstated and, on that account, the policyholders’ 
surplus was undervalued, all of which would result 
in a windfall to New Union. A great deal of expert 
testimony focused on these items, but the question is 
ultimately one of valuation. 

Finally, the parties presented evidence of an 
overall valuation founded upon conflicting premises. 

One of the appellants’ experts arrived at a valua- 
tion of $7,883,000 by averaging three figures repre- 
senting various approaches, including Touche Ross’ 
audited value of $8,300,000. This expert stated that 
his purpose was to ‘‘make an evaluation of the fair- 
ness of the dividend declared to Union policyhold- 
ers.’’ He did not value agency force because it, he 
said, is reflected in the premiums paid. This expert 
was employed by Berkley, and he acknowledged 
that in 1972 Old Union had a statutory underwriting 
income of $1,054,812, and that this was a very im- 
portant factor to any investor. 

The appellants’ second expert was also employed 
to evaluate the fairness of the $8,300,000 dividend. It 
is clearly inferable from his testimony that his 
evaluation was founded upon an assumed situation 
where the mutual would be converted into a stock 
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company and the policyholders were going to be is- 
sued stock in the new company. That is not what 
was happening here, where the contract amounted 
to a sale with new owners taking over. It is also 
plainly inferable from his testimony that he was 
focusing on an assumed market for shares of indi- 
vidual shareholders and not the sale of an entire 
company. He arrived at a valuation of $6,600,000. 
This expert also was hired by Berkley. 

One of the appellee’s experts used a price earnings 
multiple and allowed for the fact that control of the 
corporation was being acquired. He arrived at a 
maximum valuation of $22,131,000 and a minimum 
valuation of $12,786,000, depending upon the earnings 
multiple used and what premium above market was 
assigned for acquisition of control. The appellee’s 
other expert directed most of his testimony to a dis- 
cussion and demonstration that the ceding commis- 
sion was not properly computed and that the re- 
serves previously mentioned were overstated and 
therefore policyholder surplus undervalued. 

The appellants argue the testimony of an expert 
(presumably their own) cannot be arbitrarily disre- 
garded and therefore the court erred in computing 
damages by its own method. The court determined 
valuation by multiplying an adjusted book value by 
1.5. In so doing, it accepted some portions of the ex- 
pert testimony and rejected others. This he was en- 
titled to do under our law. Testimony of expert wit- 
nesses is not treated any differently in the fact-find- 
ing process than that of witnesses generally when it 
comes to determining the weight and credibility of 
the testimony. See, NJI No. 1.42; Brown v. Globe 
Laboratories, Inc., 165 Neb. 138, 84 N. W. 2d 151. The 
rule is not changed merely because the fact finder is 
the judge and not the jury. 

The finding of damages by the court was within 
the range of the evidence, was not arbitrary, and, in- 
deed, may have been conservative. 
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EFFECT OF POLICYHOLDER APPROVAL 
OF THE BULK REINSURANCE CONTRACT 

Did the vote of a majority of the policyholders ap- 
proving the reinsurance contract ratify voidable 
acts of the directors and absolve them from lia- 
bility? 

The issue of whether stockholders may absolve 
corporate directors from liability for their actions is 
one upon which there is relatively little agreement. 
Some of the competing policies and interests in- 
volved are: (1) It should be possible for a ma- 
jority of the stockholders to make an informed deci- 
sion to stay out of court, and (2) litigation is not al- 
ways the ideal solution to void or voidable behavior 
on the part of the directors; however, (3) dissenting 
stockholders have a property interest in the corpo- 
ration, and our system has not favored the elimina- 
tion of property interests by majority vote, (4) it is 
all too easy for directors to obtain sufficient proxies 
for ratification of what are often technical and com- 
plex ventures, and (5) the courts are not sympa- 
thetic to any sort of validation of violations of fidu- 
ciary duties. See generally Leavell, The Sharehold- 
ers as Judges of Alleged Wrongs by Directors, 35 
Tulane L. Rev. 331; Comment, Shareholder Valida- 
tion of Directors’ Frauds: The Non-Ratification 
Rule v. The Business Judgment Rule, 58 Northwest- 
ern L. Rev. 807. 

The principle which governs under the facts in this 
case is that a ratification by shareholders (in this in- 
stance, policyholders) arises from their approving 
vote only when all the material facts are disclosed to 
them. Hudson v. American Founders Life Ins. Co. 
of Denver, 151 Colo. 54, 377 P. 2d 391. See, also, 
First Nat. Bank of Omaha v. East Omaha Box Co., 2 
Neb. (Unoff.) 820, 90 N. W. 223; Henn, Law of Cor- 
porations (2d Ed., 1970), § 194, p. 379. When there 
has been a full disclosure, the courts of this country 
have adopted various positions as to what may be 
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ratified and in what manner. Here, however, we 
need not go beyond the principles and facts applica- 
ble to the case before us. 

When we compare the information contained in 
the proxy statement with the facts earlier recited, 
we find there was clearly incomplete disclosure as 
well as deception. We list the following. 

(1) The reasons for the sale as recited in the 
proxy statement were false and deceptive. It re- 
cited: ‘‘The Board of Directors . . . of Union have 
been concerned for some time about the Company’s 
continued ability to achieve favorable results.’’ It 
then recites reasons for the expressed concern, to 
wit, inability to attract and retain executive person- 
nel, inability to compete viably with opposition in- 
surance companies, and inability to get necessary 
additional capital because the mutual form of the 
company makes it impossible to sell stock and addi- 
tional capital can come only by retention of earn- 
ings. 

The above is contradicted by the following: The 
statement that the board of directors had been con- 
cerned for some time is simply not true. The 
‘‘clouds on the horizon’’ were seen only by Gerle- 
man. The board had made no investigation of any 
kind relative to future prospects. The claim of in- 
ability to attract executive personnel seems spuri- 
ous, since it was contemplated from the beginning 
that the officers of Old Union would be the officers of 
New Union. In fact, the record establishes that 
Berkley offered Gerleman a 5-year contract at 
$50,000 a year. When the sale was consummated, 
the officers of Old Union became the officers of New 
Union. 

The only evidence introduced on the question of 
ability to compete contradicts the pessimistic note of 
the forecast. As to ability to attract capital, it is 
true that because of the mutual form, Old Union 
could not sell additional shares. It is to be observed, 
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however, that New Union was to have capital and 
surplus of only $3,500,000 compared with the policy- 
holders’ statutory surplus in Old Union which, on 
December 31, 1972, was $7,994,280 and which repre- 
sented an increase of almost a million dollars in 1 
year. 

The record establishes that Old Union was a 
healthy company, founded in 1886 and having a long 
history of profitability. 

The stated reasons for the necessity of the ‘‘sale’’ 
are also undercut by the fact that, without any doubt 
whatever, the driving force behind the transaction 
was Gerleman and he was motivated by self- 
interest. The fact he was originally to acquire an 
equity interest in New Union never was disclosed to 
the policyholders. Had they been so informed, their 
views might have been quite different. 

(2) The proxy statement says: ‘After numerous 
discussions and a great deal of investigation, the 
Board of Directors on December 21, 1972, authorized 
Management to seriously pursue a possible affilia- 
tion with Finevest Services, Inc.’’ The fact is there 
was no investigation by the board of directors and 
the only discussion was the one which occurred at 
the meeting of December 21, 1972, which resulted in 
a resolution to investigate feasibility. Although the 
general outline of the plan had by then been well 
formed, no significant disclosure of the plan had 
been made to the directors. 

(3) The proxy statement recites: ‘‘New Union 
would pay to Union a ceding commission equal to 
the Policyholders’ equity in the unearned premium 
reserve as of December 31, 1972.’’ Whether the 
ceding commission was fairly valued was the sub- 
ject of a great deal of evidence. It was a matter to 
which the board gave no consideration whatever. 
The evidence rather clearly supports the conclu- 
sion there was enough additional equity in this item 
alone to account for the $700,000 ownership eq- 
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uity which Gerleman was to acquire. 

(4) The proxy statement recites that from the 
dividend would be deducted ‘‘costs incurred in the 
preparation of the Bulk Reinsurance Agreement and 
the preparation and mailing of this proxy Solicitation 
material. These costs are estimated to be less than 
$200,000.00.’’ Any unused balance was to go to the 
shareholders. 

The evidence shows that items other than those 
listed were paid and intended to be paid from that 
reserve. Some of them were, in fact, incurred or 
paid before the policyholders’ meeting and even be- 
fore the proxy statements were mailed. These in- 
clude an undetermined portion of the fee of Touche 
Ross’ audit, which portion was unnecessary to the 
sale but required to enable Finevest Services, Inc., 
to go public; traveling, housing, and other expenses 
of Finevest officers incurred during the ‘‘selling’’ of 
the plan to the agents; legal fees for the incorpora- 
tion of New Union, which fees obviously should have 
been paid by owners of New Union; and legal fees of 
Willkie, Farr, and Gallagher for initial defense of 
this action. A credit-back adjustment of $13,000 to 
the $200,000 reserve was later made, but its nature is 
not shown. 

(5) The proxy statement gives the impression the 
board approval was unanimous when it was not. 
The dissents of Ellis and Head are not noted and, of 
course, the reasons for their dissent are not de- 
clared. 

We find that a complete disclosure of all material 
facts was not made to the shareholders and for that 
reason policyholder approval did not operate as a 
ratification under the particular facts of this case. 

CREDIT AGAINST JUDGMENT FOR 
TAX ESCROW ACCOUNT 

The appellants’ final contention is that they should 
be given credit against the judgment for that part of 
the tax escrow account for $2,200,000 which, after 
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final determination by the Internal Revenue Service, 
might be found not subject to claim for federal cor- 
porate income tax of Old Union. 

The sources of the escrow account were the fol- 
lowing three items: (1) $1,187,000 refunded by the 
Internal Revenue Service on account of income tax 
paid by Old Union for 1972 and prior years. The re- 
fund was made because of a deduction taken on the 
final return of Old Union for the period January 1, 
1973, to March 1, 1973 (the time when it ceased to do 
business), consisting of the policyholders’ dividend 
of $8,300,000 which it is claimed is deductible by rea- 
son of specific provision of the Internal Revenue 
Code relating to mutual insurance companies. The 
deduction resulted in a loss carryback for the years 
1970, 1971, and 1972, hence the refund. (2) A de- 
ferred income tax reserve of $629,000 for the $1,- 
250,000 ceding commission (deferred acquisition 
cost), paid to Old Union in 1973 and shown on its 
final return for the short period, but as to which it is 
claimed income tax was not payable because of the 
dividend deduction. (3) A $393,258 reserve for 
taxes because of a return to income from previous 
deductions in the Protection Against Loss account (a 
reserve for losses permitted by the Internal Reve- 
nue Code). 

Whatever the merits of the tax arguments with the 
Internal Revenue Service, that part of the tax 
escrow account remaining after final settlement 
with the Internal Revenue Service was Old Union’s 
property, having arisen either from a refund of past 
income tax, or reserves for taxes which were not in 
fact payable. Furthermore, the bulk reinsurance 
contract specifically provided that the amount re- 
maining would be paid to the policyholders of Old 
Union. The argument of the appellants on this item 
is ludicrous and merits no further discussion. 

Other assignments of error made by the appel- 
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lants have been considered and found to be un- 
meritorious. 
AFFIRMED. 

McCown, J., concurring in result. 

I would restrict the holding as to the availability of 
the attorney-client privilege to the particular cor- 
porate context of this case and hold that where a 
corporation and its officers are charged with actions 
inimical to the interests of stockholders, the fidu- 
ciary obligations owed to stockholders are stronger 
than the policy favoring privileged communications, 
and that the facts in this case establish good cause 
for holding that the attorney-client privilege was not 
available here. See, Garner v. Wolfinbarger, 430 F. 
2d 1093 (5th Cir., 1970), cert. den. 401 U. S. 974, 91 S. 
Ct. 1191, 28 L. Ed. 2d 323; In re Transocean Tender 
Offer Securities Litigation, 78 FRD 692 (N. D. IIl., 
1978). 

Although the language of section 27-503 (4) (a), R. 
R. 8. 1943, is specific, nevertheless a holding that the 
lawyer-client privilege is not available in any case 
where the attorney’s services are obtained in order 
to commit or plan to commit what the client knew to 
be fraud is far too broad. 

Kuns, Retired District Judge, joins in this concur- 
rence. 


ELLEN G. SEBESTA, APPELLANT, V. ARTHUR SEBESTA, 
APPELLEE. 
277 N. W. 2d 49 


Filed March 20, 1979. No. 41807. 


1. Divorce: Property Settlement Agreements: Statutes. A party to 
a property settlement agreement entered into pursuant to section 
42-366, R. R. S. 1943, may not, as a matter of right, withdraw there- 
from prior to approval or disapproval of the agreement by the trial 
court. 

2. Divorce: Property Settlement Agreements. A property settle- 
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ment agreement by the parties to an action for dissolution of mar- 
riage will be considered in the light of the economic circumstances 
of the parties and the evidence at the hearing to decide whether or 
not it is unconscionable; if it is not found unconscionable, it binds 
both the parties and the court. 


Appeal from the District Court for Valley County: 
Baru C. Jounson, Judge. Affirmed. 


Richard L. Huber of Higgins, Higgins & Huber, for 
appellant. 


Robert D. Stowell of Stowell & Jensen, for appel- 
lee. 


Heard before Krivosua, C. J., BOSLAUGH, CLINTON, 
and WHITE, JJ., and Knapp, District Judge. 


Knapp, District Judge. 

This is an action for dissolution of marriage. The 
court found that the marriage was irretrievably 
broken, approved the parties’ written property set- 
tlement agreement and dissolved the marriage. Pe- 
titioner wife appeals, contending the court erred in 
not granting her motion, filed prior to entry of the 
decree, to declare the agreement null and void and 
in not finding the agreement to be unconscionable. 
We affirm the judgment of the trial court. 

The parties were married in 1942. Appellant was 
then 16 years old; appellee was 22 years old. Nei- 
ther of them completed high school. With the excep- 
tion of 15 to 20 head of cattle then owned by appellee, 
neither of them brought property of value to the 
marriage. Four children were born to the mar- 
riage; two survive, a married daughter and a son 
who was 18 years old at the time the decree was en- 
tered. During the marriage, by purchase and by in- 
heritance, the parties accumulated the property 
which is the subject of this appeal. When the peti- 
tion was filed they owned 608 acres in Valley County, 
Nebraska, purchased in 1955, which, with the farm 
home and other improvements thereon, was ap- 
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praised at $195,000; 24 acres in Loup County, Nebras- 
ka, purchased in 1976 for $3,072; a one-third interest 
in 1,032 acres in Loup County, Nebraska, inherited 
by appellee in 1949 and valued at $44,032; 150 head of 
cattle valued at $33,750; farm machinery, including 
a 1974 pickup, valued at $15,000; a 1968 Buick auto- 
mobile valued at $500; and a certificate of deposit in 
the amount of $9,730.08. They owed $55,000 to their 
bank, $9,500 in miscellaneous business debts, and a 
$22,000 balance on a mortgage on the Valley County 
land. 

Appellant’s petition for dissolution was filed Sep- 
tember 20, 1976. Hearing was had on her applica- 
tion for temporary allowances on December 16, 1976. 
Evidence of the parties’ assets and liabilities was re- 
ceived and temporary allowances were ordered. 
Shortly thereafter, appellee’s counsel wrote a letter 
to appellant’s counsel outlining a proposed property 
settlement agreement. Appellant learned of this 
proposal on December 24, 1976, while visiting her 
daughter, who had been informed thereof by appel- 
lee. Appellant insisted that appellee come to their 
daughter’s home to explain the proposed agreement 
and, on December 27, he did so. The proposal, in 
addition to dividing the property, included conveying 
to each of their two children a quarter section of the 
Valley County land. Following this discussion they, 
with their daughter, went to the office of appellee’s 
counsel in Ord, Nebraska, and there executed war- 
ranty deeds conveying the quarter sections to their 
children. Appellee’s counsel was not present and 
was not aware that the parties were in his office. 
Appellant and her daughter then drove to Burwell, 
Nebraska, to confer with appellant’s counsel, who 
read to them the letter from appellee’s counsel set- 
ting forth the terms of the proposed settlement. Ap- 
pellant advised her counsel that she agreed to the 
proposed terms and had already executed the deeds 
conveying the quarter sections to their children. 
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Thereafter, the terms of the agreement were in- 
corporated into an instrument entitled ‘‘Stipulation 
of Property Settlement’ (hereinafter called Stipula- 
tion). It provided that appellee would have custody 
of the parties’ minor son and would assume the 
debts, including the mortgage on the Valley County 
land. It included a recital that the parties had, on 
December 27, 1976, conveyed to each of their two 
children a quarter section of the Valley County land. 
Appellee received the balance of the Valley County 
land (288 acres) together with the farm home and 
other improvements thereon, all farm livestock and 
machinery, and the 1974 pickup. Appellant received 
all of the Loup County land (368 acres), the $9,730.08 
certificate of deposit, the 1968 Buick, and the person- 
al effects and clothing then in her possession. Ap- 
pellee received ‘‘all other personal property of the 
parties.’’ Neither ‘‘personal effects and clothing’’ 
nor ‘‘all other personal property of the parties’’ was 
then, or later, more fully identified, nor was any 
monetary value assigned thereto by either of the 
parties at any of the three hearings before the trial 
court. The Stipulation further stated that the par- 
ties had made every reasonable effort to reconcile 
their differences and were convinced that their mar- 
riage was irretrievably broken and that reconcilia- 
tion and continuance of the marriage was impos- 
sible. 

Appellee executed the Stipulation on January 13, 
1977. Appellant’s counsel mailed it to appellant, to- 
gether with a certain ‘‘Statement’’ prepared by him, 
and, on January 21, 1977, appellant took both instru- 
ments to the office of appellee’s counsel, executed 
and acknowledged them before his secretary, a 
notary public, and left the executed instruments 
there with directions to mail them to her attorney. 
Again, it should be noted that appellee’s counsel was 
not present nor was he aware of appellant’s pres- 
ence in his office. The ‘‘Statement’’ prepared by 
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appellant’s counsel and executed and acknowledged 
by her on January 21, 1977, was captioned as a 
pleading in the case, entitled ‘‘Statement,’’ and is as 
follows: ‘I, ELLEN G. SEBESTA, do hereby ac- 
knowledge that I have been informed by my Attor- 
ney * * * that I would probably be awarded by the 
District Court of Valley County, Nebraska, a greater 
amount of the joint property accumulated by my 
husband and myself during the period of our mar- 
riage, than the property I will receive according to 
the Stipulation of Property Settlement signed by me 
this date. 

‘‘However, it is my express wish and desire that 
the joint property owned by my husband and myself 
and accumulated during the period of our marriage 
be divided and disposed of according to the Stipula- 
tion of Property Settlement which I have executed 
this date, and I hereby certify that I have knowingly 
and willingly executed said Stipulation, with full 
knowledge of my act and without any restraints 
whatsoever.”’ 

On January 31, 1977, appellant returned to the of- 
fice of appellee’s counsel and, in his presence, exe- 
cuted United States Quarterly Gift Tax Returns re- 
lating to the gifts of the Valley County quarter sec- 
tions to their children. 

On March 23, 1977, hearing was had on appellant’s 
petition for dissolution. Appellee testified that the 
marriage was irretrievably broken and to the execu- 
tion by the parties of the Stipulation and the gift tax 
returns. Appellant’s counsel then stated to the 
court ‘‘* * * my client now states to me that appar- 
ently she has changed her mind since signing this 
particular document (the Stipulation) and does not 
feel at this time that was a fair property settle- 
ment.’’ Appellant did not take the stand, but on 
being asked by the court if she had any questions re- 
plied: ‘Yes, I do. I don’t want it to go through.”’ 

The court ordered both parties to undergo mar- 
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riage counseling, the results thereof to be reported 
to the court. Appellant’s counsel requested and re- 
ceived permission to withdraw as counsel in the 
case. 

On May 10, 1977, the marriage counselor seen by 
the parties filed his report with the court setting 
forth the visits had with the parties, the tests admin- 
istered to them, and his conclusion that the mar- 
riage was irretrievably broken. 

In the interim, appellant, through new counsel, 
had filed a motion requesting the court to declare 
the Stipulation null and void for the reason appellant 
“did not have sufficient facts to sufficiently know 
the value of the property described and further did 
not have adequate information to base an intelligent 
opinion as to the reasonableness of said settlement.’’ 
_ Hearing on appellant’s motion was had on May 25, 

1977. The parties and their daughter testified at 
length about the circumstances surrounding the exe- 
cution of the various instruments referred to herein- 
before. The assets and liabilities of the parties were 
again inquired into. Counsel’s examination of wit- 
nesses was not limited or constrained in any degree. 
No testimony was elicited suggesting that the par- 
ties’ assets and the valuations thereof set out herein- 
before were not essentially correct nor that appel- 
lant had been misled in any way with respect there- 
to. While appellant stated she signed the Stipulation 
because she thought if she signed it she ‘‘might have 
a chance of getting my husband back,’’ there is 
nothing in the record indicating that appellee or any- 
one else had said or done anything that would sup- 
port her supposition. Nor is there any showing of 
fraud, intimidation, or other improper means prac- 
ticed by anyone to overcome appellant’s will. 

Appellant first contends that a party to a property 
settlement agreement entered into pursuant to sec- 
tion 42-366, R. R. S. 1948, may, as a matter of right, 
withdraw therefrom at any time before the trial 
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court has ruled thereon. The applicable portions of 
that statute provide: ‘‘(1) To promote the amica- 
ble settlement of disputes between the parties to a 
marriage attendant upon their separation or the dis- 
solution of their marriage, the parties may enter 
into a written property settlement agreement con- 
taining provisions for the maintenance of either of 
them, the disposition of any property owned by 
either of them, and the support and custody of minor 
children. 

““(2) In a proceeding for dissolution of marriage 
or for legal separation, the terms of the agreement, 
except terms providing for the support and custody 
of minor children, shall be binding upon the court 
unless it finds, after considering the economic cir- 
cumstances of the parties and any other relevant 
evidence produced by the parties, on their own mo- 
tion or on request of the court, that the agreement is 
unconscionable.”’ 

This court has previously stated that the statute 
quoted constitutes an explicit statement of legisla- 
tive policy concerning the desirability and binding 
effect of property settlement agreements entered 
into pursuant thereto and that such agreements, 
unless found to be unconscionable, bind both the par- 
ties and the court. Prochazka v. Prochazka, 198 
Neb. 525, 253 N. W. 2d 407. Appellant’s first conten- 
tion is without merit. 

Appellant next contends that the Stipulation is un- 
conscionable. After subtracting the portion of the 
Valley County land deeded to the children, the value 
of the Loup County land inherited by appellee, and 
the debts assumed by appellee, the total value of the 
parties’ property available for division is $106,552. 
Of this, appellant received property reasonably 
valued at $57,334. After careful consideration of the 
parties’ economic circumstances as reflected by the 
record, together with all other relevant evidence 
produced by the parties, we find that the Stipulation 
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is not unconscionable. The judgment of the trial 
court is affirmed. 
AFFIRMED. 


GENE R. GRIFFETH, APPELLANT, V. SAWYER CLOTHING, 
INc., A CORPORATION, TOM SAWYER, PRESIDENT, 
APPELLEE. 

276 N. W. 2d 652 


Filed March 20, 1979. No. 41835. 


1. Summary Judgments. A motion for summary judgment can be 
granted where there is no genuine issue as to any material fact in, 
the case and where, under the facts, movant is entitled to judgment 
as a matter of law. 

2. Contracts: Evidence. A written instrument is open to explanation 
by parol evidence when its terms are susceptible to two construc- 
tions, or where the language employed is vague or ambiguous. 

Parol evidence is admissible to explain and show 
the true nature of the transaction between the parties. 

4. Contracts: Assignments. An assignee of a contract generally ac- 
quires no greater right than that possessed by the assignor. 

5. Contracts: Assignments: Intent: Evidence. Assignments of 
contracts containing clauses restricting competition will be strictly 
construed and the assignment limited to the intent of the parties as 
disclosed by the terms of the instrument if they are complete and 
unambiguous. Where the language in the contract regarding as- 
signment is susceptible of more than one construction, or is vague 
or ambiguous, extrinsic evidence may be received for the purpose 
of determining the intent of the parties. 


Appeal from the District Court for Pawnee Coun- 
ty: Wr.uram B. Rist, Judge. Affirmed. 


Morrissey & Morrissey, for appellant. 


L. Joe Stehlik and Baylor, Evnen, Baylor, Curtiss 
& Grimit, for appellee. 


Heard before KrivosHa, C. J., BosSuauGH, and 
BrRoDKEY, JJ., and Ronin and Norron, District Judges. 


Norton, District Judge. 
This is an action in equity to enforce, by injunc- 
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tion, an agreement not to compete in the sale of 
shoes in Tecumseh, Nebraska, for a period of 5 
years. The matter was tried to the District Court 
for Pawnee County, at the conclusion of which the 
court entered judgment for the defendant. Plaintiff 
appeals. We affirm. 

There is no dispute in the facts from which this 
case arose. Prior to November 11, 1975, Clifford W. 
Boline, Jr., and Patricia Boline, husband and wife, 
hereinafter referred to as ‘‘Bolines’’ owned and op- 
erated two businesses in Tecumseh, Nebraska. One 
was a clothing store known as ‘‘Cliff’s Clothing,”’ 
and the other was a shoe store known as ‘‘Cliff’s 
Shoes.’’ These businesses were housed on separate 
premises in Tecumseh, approximately 1 city block 
apart. 

On November 11, 1975, the Bolines entered into a 
written contract of sale with the defendant-appellee, 
wherein the Bolines sold and the defendant pur- 
chased the business known as ‘‘Cliff’s Clothing.’’ The 
contract of sale contained a clause entitled 
“AGREEMENT NOT TO COMPETE,”’ the material 
parts of which are as follows: ‘* * * the Buyer in 
turn, agrees not to compete with the Seller in the 
sale of shoes, and other footwear and footwear ac- 
cessories in Tecumseh, Nebraska for a period of five 
years from this date. * * *’’ The contract also con- 
tained the following concluding clause: ‘‘THIS 
CONTRACT SHALL BE BINDING upon the heirs, 
executors and administrators of the parties hereto.”’ 
On January 1, 1976, pursuant to the terms of the con- 
tract, the defendant took possession of this business. 

Subsequently, on May 4, 1976, the Bolines entered 
into a written contract of sale with the plaintiff- 
appellant, wherein the Bolines sold and the plaintiff 
purchased that business known as ‘‘Cliff’s Shoes.’’ 
Following the consummation of the sale between the 
Bolines and the plaintiff, the defendant commenced 
selling shoes, other footwear, and footwear acces- 
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sories at its business in Tecumseh, Nebraska. 
Thereafter, on December 10, 1976, the Bolines made, 
executed, and delivered to the plaintiff an assign- 
ment of: ‘‘* * * all of the rights and interests which 
we have under a certain Contract of Sale dated No- 
vember 11, 1975, between Sawyer Clothing, Inc., a 
corporation, of Pawnee City, Nebraska, as Buyer 
and us as Seller.” 

On January 11, 1977, plaintiff commenced this suit 
in the District Court for Pawnee County, Nebraska, 
alleging in substance a breach of the covenant not to 
compete by the defendant with no adequate remedy 
at law and seeking an injunction against the defend- 
ant. Trial was had on September 18, 1977, and judg- 
ment entered on October 5, 1977, wherein the court 
found the covenant not to compete between the 
Bolines and the defendant was personal in nature be- 
tween the parties and nonassignable, and dismissed 
the plaintiff's cause of action. Plaintiff duly filed a 
motion for a new trial, and subsequent to the over- 
ruling of that motion perfected this appeal. 

After this case was docketed and prior to submis- 
sion, the defendant filed a motion in this court to dis- 
miss, alleging that ‘‘Cliff’s Shoes’’ had been closed 
and the business terminated, and that the question 
heretofore presented by the appeal was therefore 
moot. Plaintiff filed his objection thereto, and the 
motion was submitted. We overrule this motion 
with the comment that if the judgment of the trial 
court were affirmed without change, the right to ‘‘no 
competition’’ between Bolines and the defendant 
might still survive between those parties despite the 
fact that the business known as ‘‘Cliff’s Shoes’’ has 
terminated; and, conversely, if the trial court were 
reversed and a finding made by this court that the 
rights possessed by the Bolines had in fact passed to 
the plaintiff, the fact that the business conducted by 
‘“‘Cliff’s Shoes’”’ had been terminated might be highly 
material to plaintiff's rights. 
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Plaintiff assigns four errors on the part of the trial 
court, to wit: (1) That the decision of the court is 
not sustained by the evidence; (2) that the decision 
of the court is contrary to the evidence; (3) that the 
decision of the court is contrary to the law; and (4) 
that the court committed error in overruling plain- 
tiff’s motion for summary judgment prior to trial. 

For the purposes of this decision, we will deal first 
with plaintiff's motion for summary judgment. A 
motion for summary judgment can be granted only 
where there is no genuine issue as to any material 
fact in the case and where, under the facts, movant 
is entitled to judgment as a matter of law. Janssen 
v. Hamblet, 197 Neb. 705, 250 N. W. 2d 902. While 
there is no dispute between the parties over the facts 
recited above, a review of the entire record leads to 
the inescapable conclusion that true controversies 
were raised and existed between the parties with re- 
spect to whether or not the agreement not to com- 
pete, as drawn, had been modified by the subsequent 
conduct of the contracting parties, and as to whether 
or not the contracting parties had, in fact, intended 
to limit the assignability of the covenant not to com- 
pete. There being genuine issues of fact between 
the parties, the trial court properly overruled plain- 
tiff’s motion. 

The only issues which remain for consideration, 
therefore, are whether the judgment of the trial 
court is sustained by the evidence or is contrary 
thereto, and whether or not it is contrary to the law. 

As previously noted, the original contract of No- 
vember 11, 1975, between the Bolines and the defend- 
ant contained language which appeared on the face 
of the instrument to limit the assignability of the in- 
strument itself. In the contract of May 4, 1976, by 
which the Bolines sold and the plaintiff purchased 
the business known as ‘‘Cliff’s Shoes,’’ appeared the 
following language: ‘‘* * * Additionally, the Sellers 
do assign to the Buyers all of the protection provided 
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to the Sellers under a certain Contract of Sale with 
Tom Sawyer, Inc., a corporation of Pawnee City, 
Nebraska, wherein said corporation agrees not to 
compete with the Sellers in the sale of footwear for a 
period of five years.’’ Notwithstanding this lan- 
guage, some doubt must have existed on the part of 
the plaintiff that he had acquired any protection 
from this provision. What else can explain the as- 
signment dated December 10, 1976, a portion of 
which was heretofore set forth? 

In an attempt to resolve this problem and to ex- 
plain the intent of the parties with regard to the as- 
signability of the agreement not to compete, to show 
that it was intended by the parties to be personal in 
nature as alleged in its answer, the defendant of- 
fered certain parol evidence consisting of a con- 
versation between Clifford W. Boline, Jr., and one 
Dick Nannen, which conversation occurred after the 
execution of the contract between Bolines and the 
defendant. This evidence tended to show that the 
Bolines did not believe their right of no competition 
on the part of the defendant would survive. The 
evidence was conditionally received by the trial 
court and thereafter struck, upon plaintiff’s motion, 
on the basis that such evidence was hearsay and 
constituted an attempt to alter or vary the terms of 
a contract complete upon its face. An offer of proof 
of this evidence was then made by the defendant, to 
which the plaintiff objected, and this objection was 
sustained by the trial court. 

We believe this evidence should have been re- 
ceived. Parol evidence is admissible to explain and 
show the true nature of the transaction between the 
parties. Ely Constr. Co. v. S & S Corp., 184 Neb. 59, 
165 N. W. 2d 562. A written instrument is open to 
explanation by parol evidence when its terms are 
susceptible to two constructions, or where the lan- 
guage employed is vague or ambiguous. Hansen v. 
Circle Lake Development Corp., 199 Neb. 678, 260 
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N. W. 2d 609. The fact that an ambiguity existed in 
this matter and that the November 11, 1975, contract 
was subject to two constructions is apparent from 
the limiting language of the instrument itself and the 
overt actions of the contracting parties after it was 
executed. The evidence offered does not alter the 
terms of the contract, but merely explains the true 
intent of the parties as to who was bound by its 
terms. With reference to the plaintiff’s assertion 
that the evidence is hearsay, we note the exception 
to the rule of evidence permitting the receipt of ad- 
missions against interest, which in this case satis- 
fied the requirements that the admission occur sub- 
sequent to the act and involve a party or one who 
speaks for the party with authority to do so. The 
plaintiff is claiming his rights under those of the 
Bolines. Certainly, any right which he may have is 
limited to that possessed by his predecessor in title. 
An assignee of a contract generally acquires no 
greater right than that possessed by the assignor. 
Hansen v. E. L. Bruce Co., 162 Neb. 759, 77 N. W. 2d 
458. The plaintiff is bound by Bolines’ admissions 
made prior to the sale of the business and the pur- 
ported assignment of their rights, as though he had 
made the admissions himself. His objections were 
without merit. The evidence should have been re- 
ceived as an aid in construing the intent of the con- 
tracting parties. Therefore, taking all of the evi- 
dence as a whole, it would establish that the transac- 
tion between the Bolines and the defendant, in the 
matter of the no competition clause on the part of 
the defendant, was intended by the contracting par- 
ties to be personal in nature. The evidence thus sus- 
tains the judgment of the trial court and is not con- 
trary thereto as alleged. 

While the findings as set forth above might well 
dispose of this case, the plaintiff has also assigned 
as error his contention that the judgment of the trial 
court was contrary to the law, and cites in support 


VOL. 202] JANUARY TERM, 1979 637 
Griffeth v. Sawyer Clothing, Inc. 


thereof the case of Hickey v. Brinkley, 88 Neb. 356, 
129 N. W. 553. Lest there be any question remain- 
ing, we will deal with that contention. 

In the Hickey case, the defendants sold a business 
to Hickey under an agreement whereby the defend- 
ants would ‘‘not themselves or permit any one of 
their family or in their employ’”’ to engage in a 
similar business in that locality for a period of 10 
years. Subsequently, Hickey sold to the plaintiff the 
business and good will and assigned to the plaintiff 
his agreement with the defendant. The defendant 
then continued the business in dispute. In constru- 
ing the assignment of the original contract in that 
case this court stated: ‘‘We are also of opinion that 
a contract of this nature which is intended to protect 
the good will of the business is assignable to the pur- 
chaser of the business. * * * The intention of the 
parties was to guard against the property sold be- 
coming valueless to the purchaser by reason of the 
seller again resuming business in that locality.’’ It 
is noted that in the Hickey case the material differ- 
ence lies in the fact that the court reached its con- 
clusions based solely upon the instruments them- 
selves, and there was no extrinsic evidence offered 
or received to explain the intent of the parties. 

Since the decision in the Hickey case, this court 
has dealt with various contracts containing no com- 
petition clauses. Courts generally do not look with 
favor upon restraint against competition, and con- 
tracts containing covenants which impose restraint 
upon competition will be strictly construed and 
doubts are resolved against the latitudinarian con- 
struction thereof. Midlands Transp. Co. v. Apple 
Lines, Inc., 188 Neb. 435, 197 N. W. 2d 646. The hold- 
ing in Hickey v. Brinkley, supra, may lead to a posi- 
tion of some variance with these principles. We be- 
lieve that the better rule in the assignability of such 
contracts would be to limit that assignability strictly 
to the intent of the parties as disclosed by the lan- 
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guage of the instrument if it is complete and un- 
ambiguous. Where the language in the contract re- 
garding assignment is susceptible of more than one 
construction, or is vague or ambiguous, extrinsic 
evidence may be received for the purpose of deter- 
mining the intent of the parties. To the extent that 
Hickey v. Brinkley, supra, is in conflict with the 
foregoing, it is overruled. 

The judgment of the District Court for Pawnee 
County, Nebraska, is affirmed. 

AFFIRMED. 
Krivosna, C. J., concurs in result. 


Ross ALLEN McCrEA, APPELLANT, Vv. ROBERT 
CUNNINGHAM, AS MAYOR OF THE CITY OF OMAHA, 
NEBRASKA, ET AL., APPELLEES. 

277 N. W. 2d 52 


Filed March 20, 1979. No. 41839. 


1. Municipal Corporations: Administrative Law: Police Powers. 
Minimum visual acuity standards promulgated by the Personnel 
Department of the City of Omaha with the concurrence of the Fire 
Division for the employment of firefighters are held to be reason- 
able, and not arbitrary or capricious; and to bear a reasonable 
relationship to fitness of applicants and their capacity to discharge 
the duties of a city firefighter. Such standards are directly related 
to the health and safety of both the firemen and the public; and 
constitute a proper exercise of the police power of the state, and 
are not unconstitutional. 

2. Municipal Corporations: Police Powers. In the exercise of police 
power delegated to a city, it is generally for municipal authorities 
to determine what rules, regulations, and ordinances are required 
for the health, comfort, and safety of the people. 

3. Police Powers. A legal presumption exists in favor of the validity 
of such rules, regulations, and ordinances, and the burden is upon 
the party attacking it as invalid to show by clear and unequivocal 
evidence that it is arbitrary, unreasonable, or confiscatory. 

4. Constitutional Law. The acts of legislative bodies, whether state 
or municipal, if performed within the prescribed limits, are not 
subject to revision or control by the courts on the ground of in- 
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expediency, injustice, or impropriety. Such are purely functions of 
legislative power. 

5. Municipal Corporations: Statutes. Sections 48-1101 and 48-1102 
(8), R. R. S. 1943, of the Nebraska Fair Employment Practice Act, 
do not mandate the employment of firemen with visual defects 
which affect their ability to engage in their occupation. 

6. Municipal Corporations: Statutes: Public Policy. Sections 20- 
126 and 20-131, R. R. S. 1943, setting forth the policy of this state to 
employ the blind and visually handicapped do not require the em- 
ployment of firemen with visual handicaps where that disability 
prevents the performance of the work involved. 


Appeal from the District Court for Douglas Coun- 
ty: Patrick W. Lyncu, Judge. Affirmed. 


David L. Herzog, for appellant. 


Herbert M. Fitle and James E. Fellows, for appel- 
lees. 


Heard before KrivosHa, C. J., McCown, CLINTON, 
and BrobkEy, JJ., and STANLEY, District Judge. 


BRODKEY, J. 

On January 12, 1977, Ross Allen McCrea, as plain- 
tiff, instituted an equity action in the District Court 
for Douglas County, Nebraska, naming as defend- 
ants to that action the Mayor, the Public Safety Di- 
rector, the Personnel Director, and the Fire Chief, 
all of the City of Omaha, Nebraska, praying for a 
permanent injunction preventing the enforcement or 
use of certain visual standards or requirements 
promulgated and in effect in connection with the em- 
ployment of firemen for the City of Omaha; and also 
praying for a declaratory judgment with reference 
to the enforceability, lawfulness, constitutionality, 
and reasonableness of such vision requirements and 
regulations pertaining to the duties of a City of 
Omaha Fire Fighter (801); and for a decree declar- 
ing the rights, duties, and legal obligations of the 
parties, and for other relief. 

In his petition filed in the action, plaintiff, after al- 
leging the positions held with the City of Omaha by 
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the defendants, and their duties, alleges that prior to 
the institution of the lawsuit he had applied for em- 
ployment with the City of Omaha in the position of 
Fire Fighter (801), pursuant to an announcement 
containing the description of the nature of the work, 
and setting forth certain requirements, including 
that the applicant have vision not less than 20/30, 
correctable to 20/20 in each eye, and have normal 
color perception. Plaintiff alleges that he fulfilled 
each of the requirements and requisite qualifications 
for the position and passed the various examinations 
required of him; that his name was put on a list of 
eligible candidates to be hired as a firefighter on Oc- 
tober 11, 1976; and that he was designated as eligible 
appointee No. 11. Plaintiff further alleges that 
sometime after August 2, 1976, he was notified that 
his employment application for the position was re- 
jected because of the condition of his eyesight. 
Plaintiff alleges his eyesight is suitable, reasonable, 
and proper for all the work tests required of a fire- 
fighter, that his vision is suitable and correctable for 
the work required of firefighters, and that he can 
reasonably perform all the duties and tests required. 
He further alleges the defendants are enforcing and 
utilizing against him standards or guidelines regard- 
ing vision qualifications which are arbitrary, capri- 
cious, and unreasonable, and not related to the em- 
ployment work or service to be performed, and 
which are violative of his constitutional rights under 
both the Federal and Nebraska Constitutions. He 
alleges he possesses no adequate remedy at law; 
and, as previously stated, prays for injunctive relief 
against using the regulations in question. In his 
second cause of action he repeats the allegations of 
the first cause of action, and further alleges that the 
regulations pertaining to vision are void, vague, un- 
reasonable, arbitrary, and unconstitutional and 
should, therefore, be declared void and unenforce- 
able by the court by way of a declaratory judgment. 


VoL. 202] JANUARY TERM, 1979 641 


McCrea v. Cunningham 


Plaintiff obtained a restraining order to be in effect 
until trial. Th> order was later modified to provide 
that the defendants may proceed with the seiection 
of firefighter candidates and may fill 12 of the 14 
vacancies, but the two remaining vacancies were to 
be held open for the plaintiff, Ross Allen McCrea, 
and a plaintiff in a similar action, Thomas J. 
Shimerdla, pending the outcome of the litigation. 
The McCrea and Shimerdla cases were consoli- 
dated for trial before Judge Patrick W. Lynch; and 
the cases were tried pursuant to a stipulation of 
facts entered into between the parties and supple- 
mented by testimony of witnesses, following which, 
the court took the matter under advisement, and en- 
tered orders denying the applications for injunction 
and dismissing plaintiffs’ petitions. The court 
found that the vision requirements for entry level 
firefighter personnel were supported by competent 
evidence, that the minimum sight standards were 
not unreasonable or radically inconsistent with those 
for firemen in other metropolitan cities canvassed, 
and that they bore logical and reasonable relation- 
ship to an applicant’s fitness and capacity to dis- 
charge the duties of a city firefighter. The court 
further found the minimum levels of fitness are and 
have been applied continuously and impartially to 
all candidates for employment with the Omaha Fire 
Division and no convincing evidence had been pre- 
sented that there had been anything arbitrary or 
capricious in the adoption or application of the 
visual acuity standards for Omaha firemen. 
Plaintiff McCrea has appealed to this court from 
the order of the District Court denying his injunctive 
relief and dismissing his petition, but it appears that 
Thomas J. Shimerdla, plaintiff in the other case con- 
solidated for trial, has not appealed. Plaintiff’s 
principal assignments of error are that the trial 
court erred in not finding that the vision standards 
enforced by the City of Omaha were capricious, ar- 
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bitrary, and not a reasonable or bona fide condition 
of employment; and also that the trial court erred in 
not finding an unreasonable classification existed 
between the standards for entry level firemen, and 
other firemen. 

For the purpose of submitting the issues of the 
case to the court for determination, the parties and 
their attorneys entered into a stipulation as to the 
facts. Among the facts stipulated to were that the 
named defendants were the Mayor, Public Safety 
Director, Personnel Director, and Fire Chief of the 
City of Omaha and ‘‘that said persons were desig- 
nated by law with the responsibility to promulgate, 
utilize and enforce the regulations for hiring fire 
fighters for employment by the City of Omaha, Ne- 
braska.’’ Also stipulated was that on or about Au- 
gust 2, 1976, the City of Omaha posted a notice for 
examination for the position of Fire Fighter (801), 
which announcement contained a description of the 
nature of the work and set forth the requirements 
for the position, including a requirement that vision 
be not less than 20/30 correctable to 20/20 in each 
eye and have normal color perception. It was fur- 
ther stipulated that Ross Allen McCrea did on or 
about August 26, 1976, make application to fill the 
position of Fire Fighter (801), and he was ranked 
No. 11 among the eligible candidates; that he ful- 
filled and satisfied each firefighter qualification and 
examination except the requirement relating to cor- 
rectable vision; and that further the Personnel Di- 
rector did on October 19, 1976, place his name on a 
Form P-20 as an eligible candidate to be hired, and 
he was selected for final testing and evaluation, in- 
cluding conformance with the minimum vision re- 
quirements required by the City of Omaha. It was 
further stipulated that on November 23, 1976, Ross 
Allen McCrea was given a health evaluation ex- 
amination and was certified unqualified by Dr. Paul 
P. Reichstadt for unsatisfactory vision, and he was 
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so notified by letter from Paul L. Murphy, labor re- 
lations division, under date of November 30, 1976. 
It was further stipulated as of the date of the filing of 
the lawsuit and date of trial there was a position 
open and available for employment of the plaintiff 
as a firefighter. In addition, it was stipulated: 
‘Vision requirements adopted by the City of Omaha 
for Fire Fighter are 20/30 vision in each eye, cor- 
rectable to 20/20. The establishment of this mini- 
mum standard has been determined by the Person- 
nel Department with the concurrence of the Fire Di- 
vision by survey of the applicable standards utilized 
by other metropolitan cities in the selection and hir- 
ing of entry level fire fighters.’’ 

Attached to the stipulation are also copies of the 
requirements from other cities, including St. Louis, 
Missouri; Kansas City, Missouri; El Paso, Texas; 
Des Moines, Iowa; Sacramento, California; Phoe- 
nix, Arizona; Wichita, Kansas; Akron, Ohio; San 
Antonio, Texas; Lincoln, Nebraska; Cincinnati, 
Ohio; St. Paul, Minnesota; Tucson, Arizona; and 
Fort Worth, Texas. Also attached to the stipulation 
as exhibits were replies from certain cities contact- 
ed with reference to the foundation for the establish- 
ment of the applicable standards in each of such 
cities. Finally, it was stipulated that the National 
Fire Protection Association Pamphlet No. 1001, enti- 
tled ‘‘Fire Fighter Professional Qualifications’’ pro- 
vides: ‘‘ ‘2-2.7.2 Vision. The cause for rejection for 
appointment shall be: (b) Standard Visual Acuity. 
Standard visual acuity without correction, less than 
20/40 in one eye, and 20/100 in the other eye; and 
with correction, less than 20/20 in one eye, and 20/40 
in the other eye.’ ”’ 

In addition to the facts stipulated by the attorneys, 
the evidence at the trial was implemented by the 
testimony of witnesses called by both the plaintiff 
and the defendants. Plaintiff called as his first wit- 
ness Dr. Raymond E. Records, professor of medi- 
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cine and chairman of the ophthalmology department 
of the University of Nebraska Medical Center. He 
testified as to the meaning of 20/20 vision, stating it 
was regarded around the world as standard normal 
vision; and it provided a zero point or reference 
point for evaluating vision. He stated that at 20 feet 
a man with purportedly normal vision can resolve a 
letter which is 7 millimeters high. In answer to the 
question whether there was vision that is better than 
20/20, he stated there was and that one can have 
vision that is 20/15, one line better than 20/20. He 
also testified he could find no medical literature es- 
tablishing standards for firemen. He further stated 
the difference between vision of 20/30 and 20/20 was 
very small and that a man with 20/30 vision could do 
anything that a man with 20/20 vision could do. He 
was asked, based upon his acquaintanceship with 
the functions of a fireman and the eye standards re- 
quired by the City, whether there was any rational 
basis with any reasonable medical certainty to re- 
strict firefighters, as far as visual acuity, to those 
who have vision of 20/30 correctable to 20/20, and he 
replied ‘‘No.’’ We note in passing that the record re- 
veals the plaintiff’s visual acuity test was 20/200. 
There is evidence in the record that prior to the es- 
tablishment of the visual acuity test required of 
plaintiff, the standard for firemen in Omaha was set 
at 20/20, which was an even higher standard than the 
one to which plaintiff was subjected. There is also 
evidence in the record that in 1971 a meeting oc- 
curred between Fire Chief Van Scoy and George 
Miller, employment manager for the City of Omaha, 
in which it was determined to change the visual 
acuity standard from 20/20 to 20/30, correctable to 
20/20, because of manpower problems and a short- 
age of applications for positions as firefighters. No 
scientific or medical studies were made to warrant 
the change. Evidence was also presented that face 
masks for use by firemen who wear glasses are 
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available. In an exhibit introduced by plaintiff 
there is a picture of face mask equipment which is 
shown covering a man wearing glasses; however, 
there is also testimony in the record indicating that 
particular equipment is intended for commercial 
use, and not for firefighting purposes. Fire Chief 
Van Scoy testified he was not ordering the type of 
face masks shown depicting an individual wearing 
glasses because of the way the diaphram hooks up 
and because the face piece is different. He was 
asked: ‘I am, therefore, asking you, Chief Van 
Scoy, there is equipment available for use by fire- 
fighters who wear glasses wherein a face mask can 
effectively fit over the face; isn’t that correct? 
A. No, sir.’’ Evidence was also presented to the ef- 
fect that many of the firefighters for the City of 
Omaha do wear glasses, and are able to and do re- 
move their glasses when fighting fires. Chief Van 
Scoy testified with reference to the problems arising 
with the use of eyeglasses by an on-the-line working 
firefighter, stating: ‘‘Well, one of the problems is, if 
you do not have good vision and you have to put the 
mask on that we have today, they will leak around 
the side where your glass frame goes back over your 
ear. And if they leak and you are in a contaminated 
area, smoke will get in there. If you get into a very 
toxic chemical, it could get into your facepiece and 
kill you.” 

It is to be noted in the instant case that the ques- 
tion of the reasonableness of the action taken by the 
personnel department in setting its visual acuity 
standards for firemen is well supported by the docu- 
mentation which is part of the stipulation entered 
into between the parties. Of the approximately 15 
cities responding to the survey conducted by the City 
of Omaha, it appears that every major metropolitan 
fire department has adopted standards of visual 
acuity similar to that adopted by the City of Omaha. 
In some cases the standards are more strict than 
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those adopted by Omaha; in other cases they are 
more lenient. We set out below a sampling of the 
replies received from the personnel departments 
and others of various cities replying to the inquiry of 
the City of Omaha as to the basis for establishing 
their visual standards for firefighters. The person- 
nel department of the city of Cincinnati, Ohio in its 
reply states: ‘‘Medical standards for employees of 
the City of Cincinnati are established by the Civil 
Service Commission upon the advice of medical per- 
sonnel including the Health Commissioner, the Fire 
Physician and the Police Physician. The present 
vision standards for Fire Recruit have been set at 
20/40 each eye uncorrected (far point vision). * * * 
The Fire Division feels (and we agree) that vision 
standards are necessary considering that we are 
screening young persons in their 20’s and that vision 
will probably deteriorate with age. The Fire Divi- 
sion has had no problems with retirements due to 
failing eyesight. It should also be remembered that 
fire personnel are required to drive heavy equip- 
ment under emergency conditions, as well as wear 
masks which may or may not permit the use of 
glasses.’’ The personnel department of the city of 
St. Louis states in its response: ‘‘As you know from 
your prior survey, we require uncorrected vision 
measured at 20/20. We performed a thorough job 
study on this position prior to our last examination. 
Two elements were found which justified the 20/20 
requirement. The first of these was brought out by 
members of the Fire Department. They felt that if 
a Firefighter were to lose his glasses or contacts 
during a fire that his life and that of his fellow Fire- 
fighters might be endangered. The use of glasses 
also affects the seal of the gas masks used by Fire- 
fighters. 

‘‘A review of the standard by our medical people 
brought out the fact that visual acurity [sic] tends to 
lessen with age. Thus, a young Firefighter hired 
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with affected eye sight might have a greater handi- 
cap later in his career than one with 20/20 vision.” 
The Civil Service Commission of Akron, Ohio, re- 
plied stating that its vision requirements were es- 
tablished on a basis of ‘‘a study conducted by Dr. 
Gerald Bowling, Akron Physician, in conjunction 
with the Fire Division Training School,’’ and stated: 
-“The study determined that, due to the amount of 
smoke and steam generated at a fire and the conse- 
quences of a Firefighter losing or breaking glasses 
in high density smoke, contact lenses and/or glasses 
represent a substantial hazard to the individual and 
possibly other Firefighters who are dependent upon 
him. Therefore, the standard was set at 20/60, 20/40 
corresponding to State Law which requires the 
wearing of eye glasses for operating vehicles and 
performing other work requiring corrective visual 
acquity [sic].’’ The personnel office of the city of 
St. Paul, Minnesota, also replied, enclosing a copy of 
a letter from a Dr. John R. Kennedy, O.D., St. Paul, 
Minnesota, who states that he had talked to Dr. Irvin 
Borish, professor of visual optics at Indiana Uni- 
versity, and Dr. Oscar Richards, professor of op- 
tometry at Pacific University and as a result of 
those consultations his opinion was as follows: ‘‘The 
Fire Fighter must see to drive heavy equipment un- 
der most adverse conditions — rain, snow, night 
time. He must be able to function in smoke filled, 
dark room, climb stairways which may be broken, 
travel corridors which may have collapsed floors, 
and in addition, he is encumbered at times by res- 
pirator masks that reduce his vision. There is in- 
comparable noise at times that prevents auditory 
signaling. If he wears glasses, these can be and 
have been broken or lost while doing his work, but 
he must still be able to perform his duties and re- 
duce risk of loss of life or injuries to himself and 
others. 

“Tt is my opinion as one who has specialized in the 
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field of human vision for more than twenty years 
that a Fire Fighter would be the least risk to his 
employer and himself if his visual acuity was 20/60 
or better uncorrected and 20/40 or better with cor- 
rection. He should have a normal field of vision, 
normal depth perception, and normal color vision.”’ 

All of the foregoing letters, and others, are in evi- 
dence by virtue of the stipulation of the parties and 
may be considered as evidence in this matter. 

In City of Scottsbluff v. Winters Creek Canal Co., 
155 Neb. 723, 53 N. W. 2d 543 (1952), quoting from the 
case of Standard Oil Co. v. City of Kearney, 106 Neb. 
558, 184 N. W. 109 (1921) we stated: ‘‘ ‘In the exer- 
cise of police power delegated to a city, it is gen- 
erally for the municipal authorities to determine 
what rules, regulations and ordinances are required 
for the health, comfort and safety of the people, but 
their action is not final and is subject to the scrutiny 
of the courts.’ 

‘‘As stated in Union Pacific R. R. Co. v. State, 88 
Neb. 247, 129 N. W. 290, quoting from In re Anderson, 
69 Neb. 686, 96 N. W. 149: ‘ ‘‘ ‘The test in such cases 
is whether the regulation in question is a bona fide 
exercise of the police power or an arbitrary and un- 
reasonable interference with the rights of individuals 
under the guise of police regulation.’ ”’ ’ 

‘‘A legal presumption exists in favor of validity, 
and unless the contrary appears upon the face of the 
ordinance, the burden is upon the party attacking it 
as invalid to show by clear and unequivocal evi- 
dence that the regulation imposed by it is so arbi- 
trary, unreasonable, or confiscatory as to amount to 
depriving such party of property without due proc- 
ess of law. State ex rel. Andruss v. Mayor, 120 Neb. 
413, 233 N. W. 4; Council Bluffs Transit Co. v. City of 
Omaha, 154 Neb. 717, 49 N. W. 2d 453.’ Further, in 
Jones v. Village of Farnam, 174 Neb. 704, 119 N. W. 
2d 157 (1963), we stated: ‘‘The acts of legislative 
bodies, whether state or municipal, if performed 
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within the prescribed limits, are not subject to revi- 
sion or control by the courts on the ground of in- 
expediency, injustice or impropriety. Such are 
purely functions of legislative power. Neither will 
the courts take cognizance over matters involving 
the wisdom or necessity for the enactment of legisla- 
tion. The legislative body may alone determine 
whether a certain piece of legislation is needed or 
advisable for the general government of the people 
from whom its power emanates. The concern of the 
courts is as to the limits of the power, and not the 
manner or method by which the power is sought to 
be exercised, if kept within the prescribed limits. 
Therefore, judicial inquiry is strictly one of power, 
and not of expediency. To do otherwise would 
amount to an unwarranted encroachment by the ju- 
dicial branch of the government upon the powers of 
the legislative branch and thus tend to destroy the 
necessary coordination existing between these two 
separate branches. The principle was adopted by 
this court in Omaha & C.B. Street R. Co. v. City of 
Omaha, 114 Neb. 483 (208 N. W. 123); Enders v. Fri- 
day, 78 Neb. 510 (111 N. W. 140); Village of Bellevue 
v. Bellevue Imp. Co., 65 Neb. 52 (90 N. W. 1002).”’ 

The standards involved in this case are directly 
related to the health and safety of the firemen and 
the public, and hence are a proper exercise of the 
police power of the state, and are not violative of 
any rights of the plaintiff under the State or Federal 
Constitutions. We conclude that appellant has failed 
to sustain his burden to establish the invalidity or 
unconstitutionality of the standards in question. 

Two other matters require discussion. Although 
this action is clearly not an action brought under the 
Nebraska or Federal Fair Employment Practice 
Act, plaintiff points out that under section 48-1101, R. 
R. 8. 1943, it is declared to be ‘‘the policy of this 
state to foster the employment of all employable 
persons in the state on the basis of merit regardless 
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of their race, color, religion, sex, disability, or na- 
tional origin, and to safeguard their right to obtain 
and hold employment without discrimination be- 
cause of their race, color, religion, sex, disability, or 
national origin.’”” (Emphasis supplied.) He further 
points out that under section 48-1102 (8), R. R. S. 
1943, disability is defined as ‘‘any physicial or 
mental condition, infirmity, malformation, or dis- 
figurement which * * * shall include, but not be lim- 
ited to * * * visual impediment * * *, and shall also 
mean the physical or mental condition * * * unre- 
lated to such person’s ability to engage in a par- 
ticular occupation.’’ We believe the evidence in this 
case clearly establishes that a visual impediment in 
a firefighter is not ‘‘unrelated’’ to such person’s 
ability to engage in his occupation, even though his 
visual acuity, as such, may possibly be corrected by 
the wearing of glasses for ordinary purposes. 

We also note that section 48-1108, R. R. S. 1943, fur- 
ther provides: ‘‘Notwithstanding any other provi- 
sion of sections 48-1101 to 48-1125, (1) it shall not be 
an unlawful employment practice for an employer to 
hire and employ employees, * * * on the basis of his 
religion, sex, disability, or national origin in those 
certain instances where religion, sex, disability, or 
national origin is a bonafide occupational qualifica- 
tion reasonably necessary to the normal operation of 
that particular business or enterprise * * *.”’ (Em- 
phasis supplied.) Plaintiff’s contention in this re- 
gard is clearly without merit; and any discrimina- 
tion, if such there be, is based upon a bona fide oc- 
cupational qualification. Plaintiff also points out 
that section 20-126, R. R. S. 1943, provides: ‘‘It is 
the policy of this state to encourage and enable the 
blind, the visually handicapped, and the otherwise 
physicially disabled to participate fully in the social 
and economic life of the state and to engage in 
remunerative employment.’’ (Emphasis supplied.) 
We note, however, that section 20-131, R. R. S. 1943, 
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provides: ‘‘It is the policy of this state that the 
blind, the visually handicapped, and the otherwise 
physically disabled shall be employed by the state, 
the political subdivisions of the state, the public 
schools, and all other employment supported in 
whole or in part by public funds on the same terms 
and conditions as the able bodied, unless it is shown 
that the particular disability prevents the perform- 
ance of the work involved.’’ (Emphasis supplied.) 
The nonapplicability of the above section is clearly 
evident, as the evidence supports the conclusion in 
this case that the particular disability does prevent 
the performance of the work involved. 

In Maxwell v. Civil Service Commission of City 
and County of San Francisco, 169 Cal. 336, 146 P. 869 
(1915), a case which has been repeatedly cited and 
affirmed since its issuance, the court had before it 
the San Francisco Charter providing for a classified 
civil service and declaring that all places of employ- 
ment in the department shall constitute the classi- 
fied service, and that applicants for places therein 
shall be subjected to examination which shall in- 
clude ‘‘appropriate’’ tests of physical qualifications. 
The court held that the commission holding an ex- 
amination for promotion in the fire department from 
the rank of battalion chief to the rank of assistant 
chief engineer could dispense with the physical 
tests, and the court would not interfere with its dis- 
cretion. The language of the court in that case is in- 
teresting and persuasive: ‘‘While it cannot be de- 
nied that physical fitness and health are prime 
requisites for a fireman, whatever his work in the 
service, it does not follow that in all examinations, 
those to determine the fitness of applicants for pro- 
motion, as well as those having for their object the 
selection of eligible men for entry into the depart- 
ment, there should be included tests of physical 
qualifications and health. Section 4 of article 13, 
quoted above, does not require physical tests in all 
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cases or even in any specifically defined cases. Such 
tests are to be included ‘when appropriate.’ It would 
seem that, under this language, the decision whether 
physical tests are appropriate is committed to the 
civil service commission, and that it is difficult to 
say, in any particular case, that the appropriateness 
is so clear and obvious that a court would be justi- 
fied in controlling the determination of the board. 
* * * Courts should let administrative boards and of- 
ficers work out their problems with as little judicial 
interference as possible. They may decide a particu- 
lar question wrong — but it is their question. Such 
boards are vested with a high discretion and its 
abuse must appear very clearly before the courts 
will interfere.’’ 

We conclude from an examination of the evidence 
in this case and the applicable law, that the trial 
court was correct in denying plaintiff’s application 
for an injunction, and in dismissing plaintiff’s peti- 
tion in this action. We affirm the judgment of the 
District Court. 

AFFIRMED. 


ROBERT R. TAYLOR, APPELLEE AND CROSS-APPELLANT, V. 
PHYLLIS J. FROST, APPELLANT AND CROSS-APPELLEE. 


276 N. W. 2d 656 
Filed March 20, 1979. No. 41870. 


1. Public Policy: Contracts. A bargain in whole or in part for or in 
consideration of illicit sexual intercourse or of a promise thereof is 
illegal; but subject to this exception, such intercourse between 
parties to a bargain previously or subsequently formed does not 
invalidate it. 

2. Public Policy: Equity. The doctrine that one who seeks the help 
of a court of equity must come into equity with clean hands is 
founded upon public policy, and conflicting public policy considera- 
tions may require relaxation or limitation of the application of that 
equitable maxim. 


VoL. 202] JANUARY TERM, 1979 653 
Taylor v. Frost 


Appeal from the District Court for Dodge County: 
MarRK J. FUHRMAN, Judge. Affirmed. 


William G. Line of Kerrigan, Line, Martin & Han- 
son, for appellant. 


Nicholas J. Lamme of Yost, Schafersman, Yost, 
Lamme & Hillis, for appellee. 


Heard before Krivosua, C. J., BOSLAUGH, CLINTON, 
and Wurre, JJ., and Knapp, District Judge. 


CuinTon, J. 

This action by plaintiff, Robert Taylor, against the 
defendant, Phyllis Frost, is founded upon three 
theories. First, plaintiff seeks the repayment of 
loans in the amount of $21,011.19, made by plaintiff 
to the defendant during the period of July 9, 1974, to 
October 10, 1976. Under the second theory, plaintiff 
seeks the recovery of the same money upon the 
premise of the existence of a constructive trust 
founded upon unjust enrichment, it being alleged 
that the money was advanced for the express pur- 
pose of purchasing a residence in Fremont, Nebras- 
ka, which would be the home of the parties when 
they married; it is further alleged that, for con- 
venience when the residence was purchased, the de- 
fendant was made grantee in the deed which was de- 
livered on September 5, 1974; and that the engage- 
ment between the parties was terminated by the de- 
fendant and she has refused to convey the property 
or return the money to plaintiff. The third theory 
appears to be that of resulting trust. The prayer of 
the petition was for the declaration that the defend- 
ant held the property for the plaintiff and that the 
property be ordered conveyed to the plaintiff. 

The answer of the defendant admits the money 
was received by her, and asserts two defenses: (1) 
The money advanced was by way of gift or payment 
made in consideration of meretricious sexual serv- 
ices rendered by her to the plaintiff, and (2) the de- 
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fendant is barred from obtaining relief either in law 
or in equity because he comes into court with un- 
clean hands. 

During the pendencv of the action the property 
was, by agreement of the parties, sold and the net 
proceeds of the sale were, also by agreement, substi- 
tuted for the real estate. The matter was tried to 
the court which found generally for the plaintiff and 
rendered judgment in his favor for the net proceeds 
of the sale of the property with accrued interest. We 
affirm the judgment of the trial court. 

The evidence tends to establish the following facts. 
Although the parties never lived together, they had 
engaged in sexual intercourse clandestinely begin- 
ning sometime in early 1971 until sometime in 1976. 
This action was commenced in 1977. When the par- 
ties first became acquainted in the summer of 1970, 
Phyllis was married and contemplating divorce 
from her husband. In February 1971, she com- 
menced an action for divorce. According to Rob- 
ert’s testimony, this is when the sexual relations 
commenced and it was during a period of time when 
they contemplated marriage. According to Phyllis, 
sexual relations commenced in October of 1970. A 
decree of divorce was entered in July 1971. How- 
ever, before it became final, Phyllis had the decree 
set aside on October 22, 1971. Sexual relations be- 
tween the parties continued even after the decree 
was vacated. They stopped seeing each other for a 
period of about 9 months ending in October 1973, at 
which time Robert testified that Phyllis called and 
said they could ‘‘make a go of it.’’ In July 1974, 
Phyllis again filed a divorce action and a second de- 
cree of divorce was entered on September 27, 1974. 
During the time preceding the filing of the second 
petition, the evidence indicates that Robert gave 
Phyllis various gifts and money, as he was to do 
later. However, none of these gifts or funds are 
money or property here involved. 
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The first of the advances of money used for the 
purchase and improvement of the residence in ques- 
tion was $1,200 paid on July 9, 1974, which at that 
time was for the purpose of enabling Phyllis to make 
a downpayment on a duplex (not the property here 
involved) for use as a residence for Phyllis and her 
children ‘‘until she and I were married.’’ However, 
that purchase did not take place. Sometime later, 
before the conveyance of September 5, 1974, the par- 
ties made a joint decision to purchase the property 
here involved. Phyltis used $1,000 of the $1,200 
previously mentioned to make the earnest money 
payment. Later Robert furnished the balance of the 
downpayment in the amount of $8,000, and from time 
to time thereafter furnished additional funds for car- 
peting, drapes, landscaping, house payments, and 
other improvements. In all, Robert furnished more 
than $21,000 which indisputably was used for the 
house in question. At the time the contract was en- 
tered into, the house was still in the process of con- 
struction. 

Robert testified he furnished the money because 
they were going to be married and with the under- 
standing that the house would then be their home. 

Phyllis testified the money constituted gifts given 
for sexual services and that she was ‘“‘prostituting 
[herself] for this house.’’ Phyllis, however, ac- 
knowledged she was contemplating marriage with 
Robert and that ‘‘sometimes’’ she contemplated the 
use of the residence as ‘‘our’’ home. 

Robert purchased engagement and wedding rings 
in about February 1976 and later gave the engage- 
ment ring to Phyllis. She wore it from time to time 
but returned it later in the year. 

Without setting forth the testimony of the parties 
in detail, it was clearly sufficient to permit the trial 
judge to find that the parties did have an agreement 
to marry, that Robert advanced the money to Phyl- 
lis because he intended the property to be their 
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home when they married, and that Phyllis under- 
stood and agreed with this plan. It is plain the trial 
court did not believe Phyllis’ testimony that there 
was a bargain between the parties that money in- 
vested in the property was in exchange for sexual 
services. 

The above evidence was sufficient to permit the 
court to find either a resulting trust or a construc- 
tive trust. Kuhlman v. Cargile, 200 Neb. 150, 262 N. 
W. 2d 454; Jirka v. Prior, 196 Neb. 416, 248 N. W. 2d 
754. The judgment must be affirmed unless either 
of the two defenses are good. That is the question 
which we here decide. j 

As to the first defense that the contract was in con- 
sideration of meretricious sexual services, the par- 
ties do not cite and we cannot find any Nebraska 
precedents directly on point. We adopt the follow- 
ing rule: ‘‘A bargain in whole or in part for or in 
consideration of illicit sexual intercourse or of a 
promise thereof is illegal; but subject to this excep- 
tion such intercourse between parties to a bargain 
previously or subsequently formed does not invali- 
date it.”’ Restatement, Contracts, § 589, p. 1098. 
Cougler v. Fackler, 510 S. W. 2d 16; Corbin on Con- 
tracts, § 1476, at p. 622. The evidence we have 
earlier recited would permit the trial court to find 
that the illicit sexual intercourse between the parties 
was not in whole or in part in consideration or ex- 
change for the money advanced to pay for the resi- 
dence. It may be the parties would not have con- 
templated marriage except for having engaged in 
illicit sexual relations. However, that conduct be- 
gan long before the parties contemplated the pur- 
chase of a home. If Robert’s testimony is believed, 
then such relations and their continuance were no 
part of a bargain for the advancement of the funds 
necessary to purchase and improve the property. 

The second defense offers considerably more diffi- 
culty. It is a sound public policy to protect the mar- 
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ital relationship from interference, and agreements 
which interfere with the relationship are ordinarily 
unenforceable. Breiner v. Olson, 195 Neb. 120, 237 
N. W. 2d 118; Morgan v. Wright, 219 Ga. 385, 133 S. 
E. 2d 341. 

When the parties to this action began their sexual 
relationship, and when they first contemplated mar- 
riage in 1971, Phyllis was a married woman and not 
free to contract marriage. That status continued 
until 6 months after September 27, 1974. Robert ac- 
knowledges he knew Phyllis was not free to marry. 
Robert was unmarried throughout this relationship. 

Ordinarily one who seeks the help of a court of 
equity must come into equity with clean hands. This 
doctrine is founded upon public policy and conflict- 
ing public policy considerations may require relaxa- 
tion or limitation of the application of that equitable 
maxim. Lloyd v. Gutgsell, 175 Neb. 775, 124 N. W. 
2d 198. As we have noted, Phyllis, while still mar- 
ried, claims to have made a contract of prostitution 
in order to gain a house. Such contracts by a mar- 
ried person are also contrary to the public policy 
which is designed to protect marriage, as well as the 
legislative public policy making prostitution illegal. 
If we were to hold that the ‘‘clean hands’’ maxim en- 
ables one in her claimed position to keep her ‘‘il- 
legal’ gains, then that would also tend to interfere 
with the marriage relationship and might promote 
fraud. All things considered, we believe the trial 
court was correct in relaxing the application of the 
clean hands doctrine in this case. 

The plaintiff has cross-appealed, urging that he 
have judgment for the amount he expended in the 
purchase and improvement of the home, rather than 
the net amount after deducting the expenses of the 
sale. Without respect to the abstract merits of 
plaintiff's claim as to the proper measure of dam- 
ages, we believe the stipulation of the parties fore- 
closes the claim. It recites ‘‘. . . the purpose hereof 
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is to substitute the net sale proceeds of the real es- 
tate in lieu of the real estate...’ Other language 
of the stipulation might arguably support the conclu- 
sion that the net proceeds were to be applied to the 
judgment. The amount contributed was a matter of 
proof. The latter provision would seem to apply if 
the judgment were for less than net proceeds. The 
trial court apparently interpreted the stipulation in 
this manner. We do not intend to change it. 
AFFIRMED. 


RiGcip COMPONENT SYSTEMS, A CORPORATION, APPELLANT, 
v. NEBRASKA COMPONENT SYSTEMS, INC., AND UNITED 
STATES FIDELITY AND GUARANTY COMPANY, APPELLEES. 
276 N. W. 2d 659 


Filed March 20, 1979. Nos. 41894, 41897. 


Corporations: Words and Phrases. The word ‘maintain,’”’ within 
the statute providing that no foreign corporation transacting busi- 
ness in the state without a certificate of authority shall be per- 
mitted to maintain any action, suit, or proceeding in any court of 
the state until such corporation shall have obtained a certificate of 
authority, does not inhibit the institution of the action, and a foreign 
corporation may at any time after the action is brought maintain 
and prosecute it by first complying with the terms of the statute. 


Appeals from the District Court for Pierce and 
Knox Counties: Merrritr C. WarREN, Judge. Af- 
firmed. 


B. B. Bornhoft, for appellant. 


Deutsch, Jewell, Otte, Gatz, Collins & Domina, for 
appellee United States Fidelity And Guaranty Com- 


pany. 
Heard before BosLauGH, BRODKEY, and HAasTINGs, 
JJ., and Case and Fuurman, District Judges. 


CasE, District Judge. 
This action arises out of two separate actions in 
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two different counties by a nonresident corporation 
against a resident corporation and its surety on a 
performance bond. The parties, the issues, and 
counsel are identical in each action and by stipula- 
tion the cases were heard and ruled on at the same 
time in the lower court. The stipulation has been 
allowed in this court and both cases are controlled 
by our rulings herein. 

The plaintiff-appellant, Rigid Component Systems, 
is a foreign corporation in the business of supplying 
building materials and the defendant-appellee, Ne- 
braska Component Systems, Inc., was engaged in 
residential construction. The codefendant, United 
States Fidelity And Guaranty Company, was the 
surety on the performance bond of Nebraska Com- 
ponent Systems, Inc. 

The defendant, Nebraska Component Systems, 
Inc., was dissolved as a corporation on August 3, 
1976, and these actions were filed against the dis- 
solved corporation and its surety on July 6, 1977, to 
recover for building materials furnished. 

A pretrial motion was filed by the defendants to 
dismiss based upon an alleged failure of the plaintiff 
to secure a certificate of authority under the provi- 
sions of section 21-20,121, R. R. S. 1943, which pro- 
vides in substance that a foreign corporation may 
not maintain an action in a Nebraska court arising 
out of the transaction of business in this state until it 
has secured a certificate of authority to transact 
business within the state. The lower court sustained 
the motion and dismissed plaintiff’s petitions. 

The plaintiff’s position here presents the question 
of whether a foreign corporation not eligible to sue 
under the statute at the time the action is instituted 
can, after bringing it, maintain the action by com- 
plying with the terms of the statute. 

We have not previously defined ‘‘maintain’’ as 
used in this statute. We find the following defini- 
tions: ‘‘A suit is deemed to be pending from the 
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time it is commenced until its final determination. 
To maintain a suit is to uphold, continue on foot, and 
keep from collapse, a suit already begun.’’ 1 Am. 
Jur. 2d, Actions, § 91, p. 620. 

The word ‘‘maintain’’ as applied to actions is fur- 
ther defined as to continue, to carry on, to support, 
as contradistinguished from to institute, the action 
that has already been brought. 54 C. J. S., Main- 
tain, p. 902. 

The verb ‘‘maintain’’ in pleading has a distinct, 
technical signification. It signifies to support what 
has already been brought into existence. California 
Savings & Loan Soc. v. Harris, 111 Cal. 133, 48 P. 525 
(1896). 

A like definition appears substantively in Black’s 
Law Dictionary, (4th Ed.), p. 1105, and in Inn Opera- 
tions, Inc. v. River Hills Motor Inn Co., 261 Iowa 72, 
152 N. W. 2d 808 (1967). We adopt these definitions 
as being applicable to the statute in question. 

The plaintiff alleges delivery of materials in De- 
cember of 1975, and January and February of 1976. 
The petitions were filed in July of 1977, and the mo- 
tions for dismissal were filed October 19, 1977. 

The plaintiff contends it should have been given an 
opportunity to secure the certificates of authority 
during the course of litigation. The plaintiff made 
no request for additional time in which to comply 
and the record is devoid of any offering to procure 
the certificate up to and including hearing in this 
court. 

The issue could have been resolved by the pro- 
curing of the certificate during the substantial 
period between filing and the adverse ruling or by 
domestication under the provisions of section 21- 
20,122, R. R. S. 1948. 

We now hold that whenever the issue is raised and 
supported by proper proofs, the court may in its dis- 
cretion limit the time for procuring a certificate or 
dismiss as was done here. 
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The ruling appealed from is correct and is hereby 


affirmed. 
AFFIRMED. 


CITIZENS STATE BANK, APPELLANT, V. ROBERT E. 
SPARKS, APPELLEE. 
276 N. W. 2d 661 


Filed March 20, 1979. Na. 41909. 


1. Uniform Commercial Code: Notice. Compliance with the Uni- 
form Commercial Code for notification as to the disposition of col- 
lateral is a condition precedent to a secured creditor’s right to re- 
cover a deficiency. 

2. Uniform Commercial Code: Notice: Burden of Proof. The bur- 
den of proof is on the secured party to prove compliance with the 
statutory requirements of notice and reasonableness of notice. 

3. Uniform Commercial Code: Notice: Sales. Where a secured 
party conducts a private sale of repossessed collateral security, the 
notice required by section 9-504 (3), U. C. C., is reasonable notifica- 
tion of the time after which any private sale is to be made. 

4. Uniform Commercial Code: Notice: Waiver. Relinquishment of 
keys to an automobile being held as collateral, for a limited pur- 
pose, and execution of title to that automobile, which execution is 
unauthorized, does not constitute a waiver by the debtor of reason- 
able notice required by section 9-504 (3), U. C. C. 


Appeal from the District Court for Madison Coun- 
ty: EUGENE C. McFapp_en, Judge. Affirmed. 


Richard L. Spittler, for appellant. 
Mac H. McConnell, for appellee. 


Heard before KrivosHa, C. J., BRODKEY, and 
McCown, JJ., and RicHLiInc and Cuark, District 
Judges. 


CuiarRK, District Judge. 

The county court of Madison County in an action 
for a deficiency judgment against the defendant- 
debtor found that reasonable notice had not been 
given to the defendant by the plaintiff, as required 
by section 9-504 (3), U. C. C. 
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The District Court affirmed the judgment of the 
county court and dismissed the plaintiff’s petition. 
The plaintiff then perfected this appeal. We affirm 
the judgment of the District Court. 

The record reflects that in March 1974 defendant 
executed a note and security agreement with plain- 
tiff bank in order to purchase the automobile in 
question. After making payments for some time, 
defendant fell delinquent, and the bank claimed the 
note due and payable in the early part of 1976. At- 
tempts were made by the defendant or his family to 
rewrite the loan without success. 

Thereafter, on or about February 2, 1976, the 
plaintiff, through its officer, James Tonniges, tele- 
phoned defendant’s residence in Clearwater, Ne- 
braska, and informed defendant or his family that 
the car would have to be repossessed. 

By letter dated February 5, 1976, Mr. Tonniges ad- 
vised defendant: ‘‘This is to inform you that we are 
in the process of reposessing [sic] your 1971 Dodge 
Charger. Someone will be there within the next few 
days to pick up the car. We will then sell the car 
and the money will be applied to your note, any bal- 
ance remaining will then be taken to small claims 
court.’’ This letter constituted the only notice given 
by the bank to the defendant relating to the intended 
disposition of the automobile. 

Toward the end of February 1976 the automobile 
was towed away and taken to a garage for repairs, 
since it was inoperable at the time. Several days 
later defendant gave the car keys to a garage em- 
ployee because ‘‘* * * they come and picked it up 
and I figured they were going to work on it, and so I 
gave — just gave him the keys.”’ 

The automobile was subsequently taken to Contois 
Motor Company in Neligh, Nebraska, where it was 
sold at private sale on June 7, 1975. Mr. Tonniges 
did not recall exactly how much the car sold for but 
thought it was around $1,000, which amount was 
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credited to defendant’s account. The sales tax re- 
ceipt indicated a sale price of $1,275. Contois Chev- 
rolet received no commission, and there were no ex- 
penses of sale. The variation in price is not ex- 
plained by the record. 

The title to the auto in question was never actually 
in defendant’s name but was in the name of defend- 
ant’s parents, apparently for the purpose of obtain- 
ing a lower insurance premium. Everyone ac- 
knowledged that the car actually belonged to the de- 
fendant, and the case was tried on that theory. For 
purpose of appeal we will also follow that theory. 

On about June 5, 1978, defendant’s parents, at the 
request of plaintiff's agent, signed the title to the car 
over to plaintiff bank. Defendant was not aware of 
the fact that his parents had signed the title over 
until some time later, and it was apparently done 
without his authority. 

Plaintiff assigns as error the finding of the lower 
courts that the notice given by plaintiff did not con- 
stitute reasonable notification of a private sale pur- 
suant to the provisions of section 9-504 (3), U. C. C., 
and failure to award a deficiency judgment against 
defendant. 

Section 9-504 (3), U. C. C., insofar as it is pertinent 
to this case, provides ‘‘* * * Unless collateral is 
perishable or threatens to decline speedily in value 
or is of a type customarily sold on a recognized mar- 
ket, reasonable notification of the time and place of 
any public sale or reasonable notification of the time 
after which any private sale or other intended dispo- 
sition is to be made shall be sent by the secured par- 
ty to the debtor * * *.”’ 

The sale in this case was a private sale, and, 
therefore, the notice required by the Uniform Com- 
mercial Code is notification of the time after which 
the collateral will be sold. Such notice should be in 
written form and sent in such time that the debtor 
would have a minimum of 3 business days to ar- 
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range to protect his interests. See DeLay First Nat. 
Bank & Trust Co. v. Jacobson Appliance Co., 196 
Neb. 398, 243 N. W. 2d 745. 

The only notification in this case was the letter 
from plaintiff to defendant some 3 weeks before the 
car was repossessed. This letter failed to state a 
time certain after which the collateral would be sold 
or even whether the sale would be public or private. 

“Compliance with the Uniform Commercial Code 
for notification as to the disposition of collateral is a 
condition precedent to a secured creditor’s right to 
recover a deficiency.’’ Bank of Gering v. Glover, 
192 Neb. 575, 223 N. W. 2d 56. 

‘oe * * the burden of proof is on the secured party 
to prove compliance with the statutory requirements 
of notice and reasonableness of notice. * * * Failure 
to give notice is an absolute bar to the recovery of a 
deficiency.’’ DeLay First Nat. Bank & Trust Co. v. 
Jacobson Appliance Co., supra. 

It is obvious the letter of February 5, 1976, did not 
constitute notice as required by the Uniform Com- 
mercial Code in that it did not identify the type of 
sale or the time after which private sale would be 
made and, furthermore, was sent some 3 weeks 
prior to the time plaintiff took possession of the col- 
lateral. 

The ruling of the lower courts must stand unless 
the defendant’s right to notice was waived by his 
subsequent conduct amounting to waiver or es- 
toppel. 

Plaintiff argues that if the letter of February 5, 
1976, was not sufficient notice, the defendant has 
waived his right to notice by his actions in re- 
linquishing the keys to the automobile and in exe- 
cuting title thereto. In support of this proposition 
plaintiff cites a 1970 Kentucky case, Nelson v. Mon- 
arch Invest. Plan Of Henderson, Inc., 452 S. W. 2d 
375. This case involved sale of an automobile held 
as collateral. The Kentucky court in its ruling sum- 
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marized the facts as follows: ‘‘The following facts 
appear. Defendant voluntarily transferred com- 
plete dominion and control of this automobile to 
plaintiff. He was advised in substance that he prob- 
ably could obtain a better price than the plaintiff if 
he sold the automobile. Defendant told plaintiff that 
he did not want the car back under any circum- 
stances. Defendant delivered to plaintiff the car, 
the car keys, the license receipt and consignment 
agreement. The record indicates clearly defendant 
had no further interest in this automobile and did not 
intend to bid on it. * * * The evidentiary material es- 
tablishes an intentional relinquishment of the right 
to notice. If it did not constitute a waiver, it seems 
clear that defendant’s actions relied on by plaintiff 
estopped him to claim a violation of the statute.’ 
(Emphasis supplied. ) 

We believe that Nelson v. Monarch, supra, can be 
distinguished from this case. In the instant case the 
automobile was not delivered to plaintiff volun- 
tarily; the keys were delivered for a limited pur- 
pose, i.e., to facilitate repair work; and the title was 
executed by defendant’s parents without defendant’s 
authority or knowledge. Further, defendant ex- 
pressed an interest in retaining the automobile. 

While not denying that a case of waiver or estop- 
pel could arise under section 9-504 (3), U. C. C., we 
do not feel the circumstances in this case rise to that 
level. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 
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GUSTAV THIESZEN IRRIGATION COMPANY, INC., A 
NEBRASKA CORPORATION, DOING BUSINESS AS THIESZEN 
IRRIGATION CO., APPELLANT, V. TIM MEINBERG AND 
LEONARD MEINBERG, APPELLEES. 

276 N. W. 2d 664 


Filed March 20, 1979. Nos. 41911, 41912. 


1. Contracts: Time. Where a contract is silent with respect to time 
of performance, a reasonable time for performance will be pre- 
sumed or implied by law. 

2. Contracts: Time: Evidence. Where a contract is silent with re- 
spect to time of performance, the reasonable time which is pre- 
sumed by law is a rebuttable presumption, and parol or extrinsic 
evidence may be received to rebut that presumption. 

3. Contracts: Time: Juries. Whether a specific delivery date was 
agreed upon or the question of whether delivery was effected 
within a reasonable time is ordinarily a question of fact for the 
jury, not a question of law for the court. 


Appeals from the District Court for Seward Coun- 
ty: Witr1amM H. Norton, Judge. Affirmed. 


Michael McGill and Richard H. Nowka of McGill, 
Koley, Parsonage & Ryan, P.C., and Milton R. Lar- 
son, for appellant. 


Blevens, Blevens & Jacobs, for appellees. 


Heard before Krivosna, C. J., BRoDKEY, and 
McCown, JJ., and RIcHLING and C.LaRkK, District 
Judges. 


CuaRK, District Judge. 

These cases, joined for trial and this appeal, were 
law actions tried to a jury wherein the plaintiff, Gus- 
tav Thieszen Irrigation Company, Inc., brought suit 
to recover the balance due upon contracts for de- 
livery of center pivot irrigation systems against 
each of the defendants. Defendants, Tim Meinberg 
and Leonard Meinberg, cross-petitioned for re- 
covery of damages to their crops by reason of late 
delivery of the systems. 

At the close of plaintiff’s cases the court directed 
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verdicts against each of the defendants for the con- 
tract price. Judgments were entered thereon, and 
they are not an issue in this appeal. 

The jury found for each of the defendants on their 
cross-petitions, and plaintiff appeals. We affirm the 
judgment of the District Court. 

The record reflects that the defendants, Leonard 
Meinberg and Tim Meinberg, are father and son and 
are farmers in Seward County, Nebraska. In Sep- 
tember 1973 each of the defendants entered into a 
contract with plaintiff for a pivot irrigation system 
and made downpayments thereon. 

The contracts entered into were complete as to 
description of the goods being sold, price, etc., but 
failed to indicate a time for delivery, although the 
contracts each provided a blank space for delivery 
date. These contracts further provided they were 
subject to price increase and that in the event of 
such a price increase, the defendants would have the 
option of cancellation. 

In May 1974 the defendants each entered into sub- 
sequent contracts with plaintiff which were identical 
with the September 1973 contracts except that there 
was an increase in purchase price and they bore the 
notations that these contracts superseded all previ- 
ous contracts between the parties. 

The irrigation system was delivered to defendant 
Leonard Meinberg’s farm on June 24, 1974, and was 
erected and operating on July 8, 1974. Defendant 
Tim Meinberg’s system was erected and operating 
on July 5, 1974. 

At trial evidence was allowed by the trial court, 
over objection by the plaintiff, to the effect that oral 
representations were made by agents of plaintiff 
that the systems would be delivered and operative in 
time for the 1974 crop season and to the effect that 
the systems would be delivered by June 1, 1974. EHvi- 
dence was also received regarding reasonableness 
of delivery under all the circumstances surrounding 
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the transaction. Included in these circumstances 
was testimony regarding the September 1973 con- 
tracts. 

The trial court ruled that the contracts of Septem- 
ber 1973 and May 1974 were part of the same trans- 
action and, further, that they were not fully inte- 
grated, inasmuch as they did not cover all the deal- 
ings of the parties in that no delivery date was pro- 
vided for in any of the contracts. 

The plaintiff assigns as error: (1) The court 
erred in determining that the contracts of May 8, 
1974, were not fully integrated; (2) the court erred in 
admitting any parol evidence regarding the provi- 
sions of the September 26, 1973, contracts and the 
May 8, 1974, contracts; (3) the court erred in submit- 
ting instruction No. 9 to the jury, which instructed 
them that parol evidence could be considered for the 
purpose of determining whether a specific date of 
delivery had been agreed upon; (4) the court erred 
in allowing any evidence of the September 23, 1973, 
contracts to be put in the record; (5) the court erred 
in not finding as a matter of law that delivery was 
effected within a reasonable time; (6) the court 
erred in submitting the question of whether delivery 
was effected within a reasonable time to the jury; 
(7) the court erred in overruling plaintiff's motion 
for summary judgment on defendants’ cross-peti- 
tion; and (8) the court erred in overruling plaintiff’s 
motion for a directed verdict upon defendants’ 
cross-petitions. 

Assignments of error (1) through (4) are con- 
cerned with the proposition of whether the May 1974 
contracts were fully integrated and application of 
the parol evidence rule. They will be considered as 
one assignment of error. 

The parol evidence rule has been stated as fol- 
lows: ‘‘When two parties have made a contract and 
have expressed it in a writing to which they have 
both assented as the complete and accurate integra- 
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tion of that contract, evidence, whether parol or 
otherwise, of antecedent understandings and ne- 
gotiations will not be admitted for the purpose of 
varying or contradicting the writing.’’ Corbin on 
Contracts, § 573, p. 357. 

Plaintiff argues that the contracts in this case are 
completely integrated in that the only item missing 
is the delivery date, and, it claims, that deficiency is 
supplied by operation of law. Obviously, if that de- 
ficiency is not supplied by operation of law, the con- 
tracts are not completely integrated, and parol or 
other extrinsic evidence should be allowed to explain 
the position of the parties in that regard. 

It is true that where a contract is silent with re- 
spect to time of performance, a reasonable time for 
performance will be presumed or implied by law. 
See Davco Realty Co. v. Picnic Foods, Inc., 198 Neb. 
193, 252 N. W. 2d 142; § 2-309 (1), U. C. C.; Williston 
on Contracts (8rd Ed.), § 38, p. 114. 

There is a split of authority regarding admission 
of parol evidence on the issue of delivery time when 
the contract is silent on the subject. However, it has 
been held that the legal presumption of ‘‘reasonable 
time’’ is a presumption that can be rebutted by parol 
or other extrinsic evidence. 

Professor Corbin states what we believe to be the 
better rule: ‘‘In the making of contracts, the par- 
ties often express their agreement on several terms, 
leaving some others unconsidered, or at least unex- 
pressed. * * * For example, they may agree upon a 
sale of goods without specifying the time or place of 
delivery * * *. The law will often supply such a gap 
by requiring delivery ‘within a reasonable time * * *.,’ 

“Suppose, however, that the parties did in fact 
think of these matters and orally agreed upon a’* * * 
definite time and place for delivery of goods, mak- 
ing this oral agreement simultaneously with the exe- 
cution of a writing that states all the other terms of 
the selling agreement. Does the ‘parol evidence 
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rule’ prevent the enforcement of the oral agreement 
as to time and place, on the ground that it contra- 
dicts and varies a completely integrated written 
contract? The cases show that the courts have 
floundered and disagreed in answering this question. 
The answer should be No; the writing is only a par- 
tial integration * * *. 

“The presumptions of law or fact, or the infer- 
ences, by which the court fills gaps in a contract that 
is in all other respects in writing, do not themselves 
constitute any part of the ‘integration’ that is sup- 
posed to be protected against variance or contradic- 
tion by the ‘parol evidence rule.’ By the weight of 
authority, supported by the better reason, oral testi- 
mony is admissible to prove that a time or place was 
agreed on and to rebut the usual presumptions and 
inferences that would otherwise prevail * * *. Oral 
testimony * * * is not varying or contradicting the 
writing; it is merely enabling the court to fill a gap 
by adding something that is not expressed in the 
writing at all.’’ 3 Corbin on Contracts, § 593, at pp. 
555, 556, 559. See, also, Fletcher v. Brewer, 88 Neb. 
196, 129 N. W. 288; Huffman v. Ellis, 64 Neb. 623, 90 
N. W. 552; Wehnes v. Roberts, 92 Neb. 696, 139 N. W. 
212; Kansas City Bridge Co. v. Kansas City Str. Steel 
Co., 317 S. W. 2d 370 (Mo., 1958); and Williston on 
Contracts (8rd Ed.), § 640, at pp. 1054-57. 

Further, ‘‘Did the parties assent to a particular 
writing as the complete and accurate ‘integration’ of 
that contract? In determining (this issue) * * * 
there is no ‘parol evidence rule’ to be applied. On 
(this issue) * * * no relevant evidence, whether parol 
or otherwise, is (to be) excluded.’’ 3 Corbin on Con- 
tracts, § 573, at pp. 359-60. 

The trial court, in allowing parol and extrinsic 
evidence on the subject of delivery time in this case, 
was correct. 

The plaintiff’s fifth and sixth assignments of error 
deal with whether the court should have determined, 
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as a matter of law rather than submitting to the 
jury, the question of whether delivery was effected 
within a reasonable time. 

The record of the case and our ruling on admissi- 
bility of extrinsic evidence clearly reflect that there 
was a fact situation in this regard. ‘‘When there is 
no precise rule of law which governs, the question of 
what, under the circumstances of a particular case, 
is a reasonable time is usually a question for the 
jury.”’ 53 Am. Jur., Trial, § 201, p. 171. We con- 
clude that plaintiff’s fifth and sixth assignments of 
error are without merit. 

Plaintiff’s seventh and eighth assignments of error 
deal with the failure to grant summary judgment or 
directed verdict in favor of the plaintiff on defend- 
ants’ cross-petitions. In view of the court’s opinion, 
these assignments are also without merit. 

The judgment of the District Court was correct 
and is affirmed. 

AFFIRMED. 


NEGUS-SWEENIE, INC., APPELLANT, V. BEAVER LAKE 
CoRPORATION, INC.; DEVELOPMENT SERVICES, INC., A 
FOREIGN CORPORATION; AND THE UNITED STATES 
NaTIONAL BANK OF OMAHA, A BANKING 
CORPORATION, APPELLEES. 

276 N. W. 2d 668 


Filed March 20, 1979. No. 41927. 


1. Fraud. The essential elements required to sustain an action for 
fraudulent misrepresentation are that a representation was made 
as a statement of fact, which was untrue and known to be untrue by 
the party making it, or else recklessly made; that it was made with 
intent to deceive and for the purpose of inducing the other party to 
act upon it; and that he did in fact rely on it and was induced there- 
by to act to his injury or damage. é 

2. Summary Judgments. Summary judgment shall be rendered 
forthwith if the pleadings, depositions, and admissions are on file, 
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together with the affidavit, if any, showing that there is no genuine 
issue as to any material fact and the moving party is entitled to 
judgment as a matter of law. 


Appeal from the District Court for Cass County: 
RayYmonpD J. Case, Judge. Affirmed. 


Patrick L. Cooney and Eugene L. Hillman of 
McCormack, Cooney & Mooney, for appellant. 


Joseph Polack and Robert Schwarzkopf of Mors- 
man, Fike, Davis and Schumacher, P.C., for appel- 
lees. 


Heard before Krivosua, C. J., McCown, CLINTON, 
and Wuits, JJ., and J. Ke.iy, District Judge. 


J. Key, District Judge. 

The plaintiff-appellant brought suit against Beaver 
Lake Corporation, Inc.; Development Services, Inc.; 
and The United States National Bank of Omaha. 
This appeal relates only to the issue between the 
plaintiff, Negus-Sweenie, Inc., and the defendant, 
The United States National Bank of Omaha. 

The plaintiff claims fraudulent misrepresentation 
by the defendant bank upon which the plaintiff relied 
to its damage. The defendant bank on April 5, 1972, 
wrote the following letter: ‘‘Mr. Don Hedrick; Hed- 
rick, Cox and Associates; 6900 Granger Road; Cleve- 
land, Ohio 44131; Dear Mr. Hedrick: You may ad- 
vise your bidders that sufficient funds for the con- 
struction of the dam at Beaver Lake, in accordance 
with estimates furnished by the engineers in charge, 
are available at this bank. 

‘‘These funds may be used only in connection with 
the construction of said dam and will be disbursed to 
contractors and materialmen upon certification by 
the engineers that work has been completed and in- 
spected and is in accordance with approved plans 
and specifications. Sincerely, INSTALLMENT 
LOAN DEPARTMENT, /s/ J. R. Burnham, Vice 
President.”’ 
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The plaintiff, Negus-Sweenie, Inc., never inquired 
as to how much the estimate of the engineers in 
charge was or how much money was available at the 
bank. 

The evidence discloses that the engineer’s esti- 
mate was $910,000, which was later increased to 
$948,570. The plaintiff’s original bid was $1,249,945. 
The defendant bank actually advanced to Beaver 
Lake Corporation, Inc., the sum of $1,000,000 and the 
plaintiff, Negus-Sweenie, Inc., admits it received the 
sum of $1,016,784.59. 

The defendant bank did not make an untrue state- 
ment as to funds available, in fact made more funds 
available than the amount of the estimate of the 
engineers in charge. 

When the bank issued the April 5, 1972, letter it 
made no untrue or misleading statements and 
stated: ‘‘* * * in accordance with estimates fur- 
nished by the engineers in charge * * *.’’ If plaintiff, 
Negus-Sweenie, Inc., did in fact rely on said letter, 
they were obligated to find what the engineer’s esti- 
mate was. 

There is no genuine issue as to any material fact 
and the judgment of the District Court ordering that 
the motion for summary judgment be granted is cor- 
rect and is affirmed. 

AFFIRMED. 


ViINcE Kess, INC., APPELLEE, V. KRUEGER CONSTRUCTION 
CoMPANY AND UNIVERSAL SURETY COMPANY, 
APPELLANTS. 

276 N. W. 2d 669 


Filed March 20, 1979. No. 41928. 


1. Mechanic’s Liens. One who furnishes materia] used in the con- 
struction of an improvement is not excluded from the benefits of 
the mechanic’s lien law solely because the materials so used were 
furnished to a subcontractor of a contractor. 
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. The object of the mechanic's lien law being to secure the 
claims of those who have contributed to the erection of a building, 
it should receive the most liberal construction to give full effect to 
its provisions. 

. The object of the statute in permitting an account for labor 
and materials furnished to be filed for record is to apprise persons 
dealing with the real estate of the existence of such claim for a lien. 


Appeal from the District Court for Lancaster 
County: SaMUEL VAN PELT, Judge. Affirmed. 


Mark A. Hunzeker of Pierson, Ackerman, Fitchett 
& Akin, for appellants. 


Bailey, Polsky, Huff, Denney & Cada and James 
D. Smith, for appellee. 


Heard before BosLauGH, BRODKEY, and HAsTINGs, 
JJ., and CasE and Fuurman, District Judges. 


FuurRMan, District Judge. 

This is a suit brought by appellee, Vince Kess, 
Inc., for the foreclosure of a mechanic’s lien which 
had been transferred to other security. The appel- 
lants, Krueger Construction Company and Universal 
Surety Company, demurred to the amended petition 
of appellee. The demurrer was overruled. Appel- 
lants elected to stand on their demurrer, and judg- 
ment was entered in favor of appellee in the sum of 
$378.92 with interest at 9 percent plus the sum of 
$3.25 and costs. Appellants appeal from said judg- 
ment. 

The appellee sold and delivered supplies and ma- 
terials to Chuck Tramp Drywall, a subcontractor of 
the appellant, Krueger Construction Company, 
which were used in the construction of a house on 
“Lot Ten (10), Block One (1), Prairie Acres, Lin- 
coln, Lancaster County, Nebraska.’’ 

The first issue raised by the appellant is whether a 
person who furnishes material to a subcontractor of 
a contractor is entitled to a mechanic’s lien under 
the provisions of section 52-102, R. S. Supp., 1978. 

Section 52-102, R. S. Supp., 1978, provides in part: 
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“‘Any person or subcontractor who shall,* * * furnish 
any material * * * for any of the purposes mentioned 
in section 52-101, to the contractor, or any subcon- 
tractor who shall desire to.secure a lien upon any of 
the structures mentioned in said section, may file a 
sworn statement of the amount due him from such 
contractor for such * * * material * * * within four 
months from the * * * furnishing such material * * *. 
If the contractor does not pay such person or subcon- 
tractor for the same, such subcontractor or person 
shall have a lien for the amount due * * * and the 
risk of all payments made to the original contractor 
shall be upon the owner until: the expiration of the 
four months hereinbefore specified.’’ 

Appellant contends that since appellee was a sup- 
plier of materials to a subcontractor the appellee 
does not fall within the terms of the statute. 

In Zarrs v. Keck, 40 Neb. 456, 58 N. W. 933 (1894), a 
person who supplied materials to a subcontractor of 
a subcontractor was held to be entitled to a me- 
chanic’s lien. In the case at bar, the issue being 
raised by a demurrer, it is undisputed that the ap- 
pellee furnished the supplies and materials in the 
value claimed. There is no reason for this court to 
construe the statute so as to exclude appellee from 
its benefits simply because it furnished material to a 
subcontractor of a contractor. We conclude that one 
who supplies material used in the construction of an 
improvement is not excluded from the benefits of 
the mechanic’s lien law solely because the materials 
so used were furnished to a subcontractor of a con- 
tractor. 

The remaining issue is whether the mechanic’s 
lien law requires a written itemization of all ma- 
terials furnished under the provisions of section 
52-103, R. S. Supp., 1978, which provides in part: 
‘‘Any person entitled to a lien under section * * * 
52-102 shall make an account in writing of the items 
of labor * * * or material furnished * * * shall * * * 
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file the same in the office of the register of deeds 
* KK)? 

The mechanic’s lien statement filed by the appel- 
lee contains the street address for the property on 
which the materials were furnished along with the 
words ‘‘materials purchased for construction” and a 
monetary amount of $378.92. The mechanic’s lien 
statement also states that the materials set out in 
the account were furnished for ‘‘Chuck Tramp Dry- 
wall.’”’ 

The object of the mechanic’s lien law being to se- 
cure the claims of those who have contributed to the 
erection of a building, it should receive the most 
liberal construction to give full effect to its provi- 
sions. LaPuzza v. Prom Town House Motor Inn, 
Inc., 191 Neb. 687, 217 N. W. 2d 472 (1974). The 
object of the statute in permitting an account for 
labor and materials furnished to be filed for record 
is to apprise persons dealing with the real estate of 
the existence of such claim for a lien. Portsmouth 
Savings Bank v. Riley, 54 Neb. 531, 74 N. W. 838 
(1898). 

The mechanic’s lien statement filed by the appel- 
lee was certainly sufficient to put others on notice, 
including the appellant, Krueger Construction Com- 
pany, that the appellee was claiming a mechanic’s 
lien in the amount of $378.92 for materials supplied 
to Chuck Tramp Drywall for construction improve- 
ments on the specified piece of property described in 
the mechanic’s lien statement. 

The evidence supports the judgment of the District 
Court. 

AFFIRMED. 
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SYLVIA DIANE QUIGLEY, APPELLEE, V. JAMES HENRY 
QUIGLEY, APPELLANT. 
276 N. W. 2d 671 


Filed March 20, 1979. No. 41931. 


1. Divorce: Child Support: Time. An application for modification 
or change with respect to allowance for child support in a divorce 
decree may be made subsequent to the time of the decree, but must 
be founded upon new facts and circumstances which have arisen 
subsequent to the entry of the decree. In the absence of such facts 
and circumstances the matter will be deemed res judicata. 

2. Divorce: Attorney’s Fees. Award of attorney’s fees is discre- 
tionary with the trial court. 


Appeal from the District Court for Cherry County: 
GrorGE H. StTan.LeEy, Judge. Affirmed. 


Scritsmier, Romatzke & Byrne, P.C., for appel- 
lant. 


R. Kevin O’Donnell and William P. Mueller of Mc- 
Ginley, Lane, Mueller, Shanahan & McQuillan, for 
appellee. 


Heard before Krivosua, C. J., McCown, CLINTON, 
and Wuite, JJ., and J. Keiiy, District Judge. 


J. KeLiy, District Judge. 

This is an appeal from the order of the District 
Court for Cherry County, Nebraska, denying an ap- 
plication of the appellant to reduce child support 
payments, alleging a substantial change in the cir- 
cumstances of the parties. 

The marriage of the parties was dissolved on Sep- 
tember 13, 1976, and the court ordered child support 
payments in the amount of $900 per month for three 
minor children. No appeal was taken from this de- 
cree. 

On August 1, 1977, the appellant filed an applica- 
tion for modification of decree. The appellant al- 
leges his income has been reduced and the appellee 
has become employed since the date of the decree 
on September 13, 1976. 
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Prior to the decree dissolving the marriage the ap- 
pellant had been a partner in the law firm of Quig- 
ley, Dill and Quigley in Valentine, Nebraska; how- 
ever, at the time the decree was entered, September 
13, 1976, the appellant was not in the law firm and 
had no law firm income for that year. 

The appellant has a license to practice law in the 
State of Nebraska; this is the position he was in at 
the time of the decree of dissolution on September 
13, 1976. 

A proceeding to modify a judgment for child sup- 
port is not a retrial of the original case or review of 
the equities of the original decree. The subsequent 
employment of the appellee at a modest salary is not 
itself sufficient to require a change in child support. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


Harry RUDOLPH, APPELLANT, V. WALTER A. HARTUNG, 
PERSONAL REPRESENTATIVE OF THE EXSSTATE OF CHARLES 
C. MCDANIEL, DECEASED, ET AL., APPELLEES. 

277 N. W. 2d 60 


Filed March 20, 1979. No. 41957. 


1. Contracts: Statutes: Frauds, Statute of: Equity: Wills. An 
oral agreement to make a will is unenforceable under the statute of 
frauds, section 36-105, R. R. S. 1943. However, nothing contained in 
sections 36-101 to 36-106, R. R. S. 1943, shall be construed to bridge 
the powers of a court of equity to compel specific performance of 
agreements in cases of part performance. 

2. Contracts: Property: Evidence. One seeking specific perform- 
ance of an oral contract for the conveyance of real estate has the 
burden of proving by a preponderance of the evidence a contract 
that is clear, satisfactory, and unequivocal! in its terms. 

3. Contracts: Intent: Evidence. It is very proper that the assertion 
of such a contract, especially when it is claimed to be entirely in 
parol, should be regarded by the court with grave suspicion, and 
the establishment thereof required by evidence which clearly indi- 
cates the minds of the parties met upon the terms of the contract 
sought to be established. 
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4. Contracts: Property. In order to enforce an oral contract for the 
conveyance of a part of the estate of a deceased person the evi- 
dence of the contract and its terms must be clear and satisfactory; 
and the thing done constituting performance must be such as is 
referable solely to the contract sought to be enforced and not such 
as might be referable to some other and different contract. 

5. Contracts: Wills. The part performance necessary to render an 
oral contract to make a will enforceable must be referable solely to 
the oral agreement. 

6. Equity: Witnesses: Evidence. Equity cases are heard de novo 
by this court. In determining, however, the weight to be given the 
evidence, this court will consider the fact that the trial court ob- 
served the witnesses and their manner of testifying. 


Appeal from the District Court for Sarpy County: 
Rona_LpD BE. Reacan, Judge. Affirmed. 


James T. Gleason of Collins & Gleason, for appel- 
lant. 


Dixon G. Adams, for appellees. 


Heard before BosLauGH, BRODKEY, and WHITE, JJ., 
and Spencer, Retired Justice, and Coapy, District 
Judge. 


SPENCER, Retired Justice. 

This is an action for specific performance of an 
oral contract to execute a will permitting plaintiff, 
Harry Rudolph, to purchase farmland at a specific 
price. After hearing, plaintiff's petition was dis- 
missed. Two questions are presented by Rudolph’s 
appeal. (1) Was there an agreement to execute a 
will? (2) If so, was there sufficient performance 
to remove the contract from the statute of frauds? 
We affirm. 

Rudolph became a tenant on the Charles McDaniel 
farm in Sarpy County in late 1953. The farm con- 
sisted of 210 acres, divided by the Rock Island Rail- 
road. A tract of 63 acres lying north and west of the 
railroad is the area involved herein. 

Rudolph claims sometime in the late summer of 
1974, in the presence of his son Earl, he made an 
agreement with McDaniel to erect a building with 
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the understanding that sometime the land on which 
it was set would be his. Rudolph testified McDaniel, 
who was then past 80 years of age and living with an 
older sister, said ‘‘he would be glad to see the build- 
ing put up. That we could reach an agreement that 
he would go ahead and take care of details. That it 
would be specified in his will that I could go ahead 
and purchase this.”’ 

Plaintiff’s testimony was that he would have 
bought the ground at that time if he could have. 
McDaniel, however, said ‘‘he wants to own the prop- 
erty as long as he lives.’’ They discussed a price 
but didn’t know the exact acres. They thought it 
was 52 or 53 acres. They agreed on a price of 
$100,000. They had discussed a price of $2,000 an 
acre, but rounded it off at $100,000 when McDaniel 
said $4,000 or $6,000 wouldn’t make any difference. 
Rudolph testified ‘‘He told me he would specify in 
his will that this portion should be entitled to me at 
his death.”’ 

Plaintiff testified he told McDaniel ‘‘if I couldn’t 
be guaranteed of having the site in years to come, 
that I would go look for a different site to put my 
building on.’’ The building was to be a machine 
shop so that he and his son, who had attended agri- 
cultural-mechanical school at Curtis, Nebraska, 
could do their own work and could operate a ma- 
chine shop. 

Earl Rudolph testified he and his father talked to 
McDaniel about purchase of the land. He was asked 
if they wanted to purchase it outright. His testi- 
mony was: ‘‘A- We would have been very open to 
that. This is what we had thought about trying to 
buy it at that time. And Charlie said, ‘No, I own it 
until I die.’ Q- And as the discussion continued, 
you finally agreed on a price of $2,000 an acre for ap- 
proximately 53 acres, or rounding off to a $100,000. 
And when were you to buy the ground? A- Upon 
his death through the estate. Q- And did Charlie 
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say anything about putting that in his will? A- He 
made one statement: ‘I’ll take care of it.’ Q- Did 
you subsequently have any further conversation or 
take part in any conversation between your Dad and 
Charlie and yourself regarding the agreement on the 
land? A- Yes, we had one conversation after that 
which I was in on and that was in the shop as it was 
being erected. He come up and stated it was a real 
nice building, happy to see you put it up. And we 
asked him at that time if he had thought anything 
more about it or if he was going to do anything about 
it and that, and he says yes. He says, ‘I agreed that 
you will be able to purchase this parcel of land in 
discussion here for the set price.’ And he says, ‘Af- 
ter my death. I will take care of it.’ ” 

William Dohse, a lifelong friend of McDaniel, tes- 
tified that in July of 1975, he asked a question about 
the new building and McDaniel responded, ‘‘ ‘Oh, 
that’s Harry’s. It belongs to Harry and you'll have 
to ask him for more information.’ ’’ Dohse could 
not remember any further details about the conver- 
sation. 

Web Warren, an insurance agent who insured 
McDaniel’s buildings, testified he noticed the new 
building and asked McDaniel about it. Charlie told 
him he had given Harry permission to put up the 
building because he, Harry, was going to get the rest 
of the buildings anyway. He did not write any insur- 
ance on it because Harry had his insurance with an- 
other company. 

There were two houses on the place, a big one in 
which Charlie and his sister lived, and a smaller one 
in which the Rudolph family lived. Rudolph had put 
several buildings on the place in addition to the ma- 
chine shop. Some were grain storage bins and the 
others were machine sheds to house his machinery. 
Nothing appears in the record to indicate what 
agreement may have been made about these build- 
ings, if any. 
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Charlie McDaniel died February 9, 1977, when he 
was close to 86 years of age. He was survived by a 
sister and several nephews and nieces. His last will 
and testament, dated September 18, 1968, was ad- 
mitted to probate. His nephew, Walter A. Hartung, 
was appointed as the personal representative of the 
estate. 

Walter and his brother Albert both testified Ru- 
dolph talked to them about buying this portion of the 
farm after their uncle’s death, but made no mention 
of any agreement, nor was any price mentioned. 
Rudolph confirmed this conversation and admits he 
did not say anything about any agreement. He only 
told them he wanted to buy a portion of the farm. 
About 2 weeks later, when the Hartungs visited with 
Rudolph, he told them Charlie had said he could 
have it for $100,000. Walter told him he had better 
see attorney Adams as he couldn’t think of selling it 
at that price. 

Neither Walter nor Albert had ever heard about 
any agreement previously. Nor had Lulu, Charlie’s 
surviving sister, ever mentioned it. They were un- 
able to find any memorandum of any kind among 
Charlie’s papers referring to any agreement to sell. 
They did find a letter from a Robert Corn, dated 
May 5, 1973, offering $4,000 per acre for the farm. 
This is a little over a year previous to the alleged 
agreement. The will offered for probate was found 
in McDaniel’s safe deposit box. The hank records 
indicate Charlie McDaniel had been in the box sev- 
eral times after the alleged agreement in 1974. 

An oral agreement to make a will is unenforceable 
under the statute of frauds, section 36-105, R. R. S. 
1943. However, nothing contained in sections 36-101 
to 36-106, R. R. 8. 1943, shall be construed to bridge 
the powers of a court of equity to compel specific 
performance of agreements in cases of part per- 
formance. § 36-106, R. R. S. 1943. 

It is well settled that one seeking specific per- 
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formance of an oral contract for the conveyance of 
real estate has the burden of proving by a pre- 
ponderance of the evidence a contract that is clear, 
satisfactory, and unequivocal in its terms. Busteed 
v. Sheffield, 153 Neb. 253, 44 N. W. 2d 471 (1950). 

We are in full agreement with the following state- 
ment found in Annotation, 69 A. L. R.16: “It is very 
proper that the assertion of such a contract, es- 
pecially when it is claimed to be entirely in parol, 
should be regarded by the court with grave suspi- 
cion, and the establishment thereof required by evi- 
dence which clearly indicates the minds of the par- 
ties met upon the terms of the contract sought to be 
established.’’ 

Rudolph is seeking to enforce an alleged oral 
agreement to sell the 63 acres, which was thought to 
be only 53 or 54 acres, for $2,000 an acre rounded off 
to $100,000. If we correctly interpret Rudolph’s 
present position, he is willing to pay $2,000 an acre 
for 63 acres, or $126,000. The transaction was to be 
accomplished by putting a provision in a will ex- 
pressing the agreement. The agreement is strictly 
oral. There is no direct corroboration of it. The 
testimony of the disinterested witnesses, which does 
not mention any such agreement, can as readily be 
explained by other theories. 

We have repeatedly held in similar situations that 
in order to enforce an oral contract for the convey- 
ance of a part of the estate of a deceased person the 
evidence of the contract and its terms must be clear 
and satisfactory; and the thing done constituting 
performance must be such as is referable solely to 
the contract sought to be enforced and not such as 
might be referable to some other and different con- 
tract. See Lintz v. Apking, 145 Neb. 714, 18 N. W. 2d 
55 (1945). ; 

Rudolph testified unless he had obtained an agree- 
ment he would have built the machine shop else- 
where. He spent $9,000 in its construction. The rec- 
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ord would indicate if there was an agreed price of 
$2,000 per acre, it was at least $1,500 per acre, or 
$94,500 less than had been offered the year previous- 
ly. We are persuaded that if the facts and circum- 
stances do not sufficiently indicate the existence of 
the contract the court should not allow equivocal pa- 
rol evidence to supply its terms. 

Plaintiff had previously constructed several other 
buildings on the property which were not involved in 
any specific agreements except such as might be in- 
ferred from his tenancy. The reasonable inference 
is that McDaniel had no objection to the erection of 
buildings on the property. The testimony of War- 
ren, the insurance agent, is that McDaniel consid- 
ered these buildings to be the tenant’s, and the 
tenant maintained his own insurance on them. There 
is nothing in this relationship which would prove an 
agreement to sell. 

We are puzzled by the fact that if the agreement 
.was as definite as plaintiff testifies, some provision 
was not mentioned about the older sister who was 
living in the big house on the premises with Mc- 
Daniel. The sale of the land to Rudolph would have 
involved the sale of the houses on the land. 

Both the Rudolphs testified that McDaniel helped 
them in the shop after it was built. It does seem out 
of character for McDaniel not to have made a new 
will if that was his agreement, or at least to have 
visited about it with his sister who helped him with 
his financial affairs. All witnesses confirm he was a 
man of his word and had a very friendly relationship 
with the Rudolph family. 

Everyone seems to agree McDaniel did not want 
to sell the property. For some reason he kept the 
written copy of the offer of $4,000 per acre which was 
made the year previous to the alleged agreement. 
It does not appear in character for him to have 
agreed to a $2,000 figure without some mention of 
the previous offer. 
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The implication in the testimony is that Rudolph 
would have given up his tenancy if the agreement 
had not been made. He was actually farming the 
Dohse land as well as the McDaniel farm. He could 
have put up the building on another site and still 
farmed the McDaniel land as well as the Dohse 
farm. In addition to farming Rudolph was operat- 
ing a cattle feeding business. McDaniel wanted no 
part of it because of his age. He let Rudolph do so 
without any change in the annual rent, which was 
60-40 grain rent plus $75 for a 17-acre pasture. 

It does seem a little strange none of the parties 
realized there were actually 63 acres in the tract 
rather than 52 or 53 as supposed by Rudolph. In his 
approach to the Hartungs about the agreement, he 
said he had an offer to purchase for $100,000. The 
price agreed on was never too definitely established. 
From the record it seems to be if there were 52, 53, 
or 54 acres, the price was to be $100,000. If it was 
more, the price was $2,000 per acre. 

We have a problem with the fact that if a contract 
was made, Rudolph never inquired after the building 
was erected as to what McDaniel had done to ef- 
fectuate the agreement. It seems some mention 
would have been made about it or some memoran- 
dum would have been drawn over a period of almost 
3 years, particularly when McDaniel was around the 
premises every day. 

The part performance necessary to render an oral 
contract to make a will enforceable must be refer- 
able solely to the oral agreement. Overlander v. 
Ware,.102 Neb. 216, 166 N. W. 611 (1918). The fact 
that Rudolph had erected other buildings on the 
premises without some specific agreement other 
than consent would seem to raise a question as to 
whether the erection of the machine shop is refer- 
able solely to the alleged agreement. 

An appeal in an equity case is tried de novo in the 
Supreme Court. § 25-1925, R. R. 8S. 1943. However, 
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as we said in Bailey v. Mahr, 199 Neb. 29, 255 N. W. 
2d 866 (1977): ‘‘Equity cases are heard de novo by 
this court. In determining, however, the weight to 
be given the evidence. this court will consider the 
fact that the trial court observed the witnesses and 
their manner of testifying.’’ On the record we can- 
not say the trial judge was wrong in dismissing the 
petition. 

The record indicates that Rudolph has filed a 
$30,000 claim for the building, which is being held in 
abeyance pending the outcome of this case. The at- 
torney for the estate stated in open court the estate 
made no claim to the building and had no objection 
to its removal from the premises. No attempt is be- 
ing made‘herein to deprive the plaintiff of his prop- 
erty. The estate contends the plaintiff will suffer no 
loss when his claim is processed in county court. 

The judgment of the District Court is affirmed. 

AFFIRMED. 


CREIGHTON-OMAHA REGIONAL HEALTH CARE 
CORPORATION, A NEBRASKA NONPROFIT CORPORATION, 
DOING BUSINESS AS CREIGHTON MEMORIAL ST. JOSEPH 

HOSPITAL, APPELLANT, V. DouGLas County, NEBRASKA, 
A POLITICAL SUBDIVISION OF THE STATE 
OF NEBRASKA, APPELLEE. 
277 N. W. 2d 64 


Filed March 20, 1979. No. 41996. 


1. Pleadings: Jurisdiction. A plaintiff must plead and prove the ju- 
risdictional facts, the facts which show that the court has jurisdic- 
tion of the subject matter of the action. 

2. Counties: Statutes: Poor and Indigent. The county board by 
statute is made the overseer of the poor and the county has a 
mandatory duty to provide for poor persons whether they are resi- 
dents or nonresidents of the county. 

3. Counties: Hospitals: Poor and Indigent. A county may be liable 
for the reasonable value of necessary hospital services furnished to 
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a poor person where the county board after receiving notice of the 
situation neglects or refuses to make any arrangements for the 
care Of the poor person. 


: . A hospital which furnishes hospital serv- 
ices to a poor person without prior authorization by the county 
board acts at its peril with respect to reimbursement from county 
funds. 

Appeal from the District Court for Douglas Coun- 

ty: JoHn E. Murpuy, Judge. Reversed and re- 

manded. 


C. E. Heaney, Jr., and John K. Green of Kennedy, 
Holland, DeLacy & Svoboda, for appellant. 


Donald L. Knowles, Douglas County Attorney, and 
John Q. Powers, for appellee. 


Heard before BosLauGH, CLINTON, and WHITE, JJ., 
and Rist and WINpDRuM, District Judges. 


BOSLAUGH, J. 

The plaintiff is a nonprofit corporation which 
operates Creighton Memorial St. Joseph Hospital in 
Omaha, Nebraska. The plaintiff appeals from an 
order sustaining a demurrer and dismissing the peti- 
tion of the plaintiff in an appeal from the disallow- 
ance of a claim by the county board of Douglas 
County, Nebraska. 

The petition alleged that on or about September 
22, 1977, Willie Somora, a poor person within the 
meaning of sections 68-103 and 68-104, R. R. S. 1948, 
presented himself at the emergency room of the 
plaintiff's hospital for treatment of injuries. Docu- 
ments which are included as a part of the transcript 
of the proceeding before the county board show that 
Somora had been employed as a cook’s helper prior 
to being treated at University Hospital and released 
to Douglas County Hospital for treatment of alcohol 
abuse. Somora was then transferred to St. Joseph’s 
Hospital for treatment of injuries Somora had sus- 
tained when he had been beaten and robbed. At St. 
Joseph’s Somora was treated for a broken ankle, an 
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abscess on his right thigh, and a hernia. The hos- 
pital services furnished to Somora by the plaintiff 
amounted to $1,951.80. 

The petition further alleged that after ascertaining 
the physical condition and financial resources of 
Somora, the plaintiff, by letter, requested the county 
board to arrange for appropriate medical and hos- 
pital care for Somora. The request was made be- 
fore the plaintiff had rendered other than immediate 
necessary emergency services to Somora. The let- 
ter which appears in the transcript reads as follows: 
‘Enclosed please find applications for medical or 
hospital assistance or both for the following medi- 
cally indigent patient(s) now located in Douglas 
County who have presented themselves for treat- 
ment by the Saint Joseph Hospital. 

‘Simultaneously herewith we have delivered to 
the Douglas County Welfare Office the relevant 
medical and/or financial data needed to support 
these applications. 

‘The Hospital is willing to undertake to treat or 
continue to treat these patients if you are willing to 
contract with us for their care. If not, would you 
please advise us to whom these individuals should be 
referred in order to insure that they receive neces- 
sary and appropriate medical and hospital treat- 
ment.’’ 

The petition further alleged that the plaintiff re- 
ceived no response from the county board to its re- 
quest; that ‘‘as a result of the defendant’s failure to 
provide necessary care, plaintiff was required to ad- 
mit Mr. Somora and render those hospital services 
medically indicated’ which had a fair and reason- 
able value of $1,951.80; and that by reason of the 
facts alleged the defendant was indebted to the 
plaintiff upon a contract implied by law. 

The petition also alleged that an agreement ex- 
isted between the plaintiff and the defendant that 
patients of the Douglas County Hospital who were in 
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need of further medical treatment of a nature which 
the county hospital no longer provided, might be 
transferred to the plaintiff’s hospital for treatment 
at the expense of the defendant. Somora, however, 
had been discharged from the county hospital by the 
defendant and then assisted in obtaining care at the 
plaintiff’s hospital rather than transferred to the 
plaintiff’s hospital under the transfer agreement. 

The defendant contends that the demurrer was 
properly sustained for two reasons: (1) The peti- 
tion failed to plead the jurisdictional facts; and (2) a 
county is not liable for hospital services furnished to 
poor persons in the absence of express authorization 
by the county board. 

The defendant’s first contention is based upon the 
absence of detailed allegations in the petition as to 
each step performed by the plaintiff in perfecting its 
appeal from the action of the county board. The de- 
fendant cites no authority which directly supports its 
contention and there is no such requirement. 

It is a general rule that a plaintiff must plead and 
prove the jurisdictional facts, the facts which show 
that the court has jurisdiction of the subject mat- 
ter of the action. Everts v. School Dist. No. 16, 
175 Neb. 310, 121 N. W. 2d 487. 

The jurisdictional facts in this case were that the 
plaintiff had filed a claim with the county board for 
hospital services furnished to a poor person and that 
the claim had been disallowed. These allegations 
were sufficient to show that the county board had 
jurisdiction of the claim and that upon disallowance 
the trial court could acquire jurisdiction by appeal. 

The defendant’s second contention is that the county 
is not liable for necessary hospital services furnished 
a poor person in the absence of prior express au- 
thorization by the county board. The defendant re- 
lies upon section 68-104, R. R. S. 1943, which provides 
as follows: ‘‘The county board of each county shall 
be the overseers of the poor and are vested with the 
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entire and exclusive superintendence of the poor in 
such county; Provided, the county board may em- 
ploy a physician or physicians by the year to furnish 
such medical service as may be required for the 
poor of its county. In providing medical and hos- 
pital care for the poor, the county board shall make 
use of any existing facilities, including tax supported 
hospitals and charitable clinics so far as the same 
may be available. The county board shall have au- 
thority to arrange or contract for medical, surgical 
and hospital services at such rates as may be deter- 
mined and the county shall not be liable for any such 
services not expressly authorized by the county 
board.” 

The county board by statute is made the overseer 
of the poor and the county has a mandatory duty to 
provide for poor persons whether they are residents 
or nonresidents of the county. §§ 68-104, 68-114, R. 
R. S. 1943; Mary Lanning Memorial Hospital v. Clay 
County, 170 Neb. 61, 101 N. W. 2d 510. We have said 
that the law must be construed so as to make it ef- 
fective, otherwise it would be in the power of the au- 
thorities having charge of the poor to neglect or 
refuse to relieve the destitute. Gage County v. Ful- 
ton, 16 Neb. 5, 19 N. W. 781. If the county board or 
other public officers who are charged with the care 
of the poor and indigent arbitrarily refuse to per- 
form their mandatory duty in respect to the care of 
the poor and indigent, appropriate legal remedies 
may be employed. Marshall v. County of Nance, 163 
Neb. 252, 79 N. W. 2d 417. 

In emergency situations the liability of the county 
has been recognized. In Miller v. Banner County, 
127 Neb. 690, 256 N. W. 639, we said: ‘‘In the present 
instance we have a case of an emergency, where an 
immediate operation was necessary for the saving 
of human life. No county physician appears in the 
picture, and the county board has wholly failed to 
provide the essentials of the necessary care that 
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common humanity requires. Obviously, under these 
circumstances, the rule our statutory provisions im- 
ply and the history of poor relief in all jurisdictions 
sustains governs, viz., that in cases of emergency a 
physician should, if reasonably possible, attempt to 
communicate with the proper corporate authorities 
charged with the care of the poor, but if an arbitrary 
refusal is given, or if such corporate authorities be 
noncommittal, the necessary services may be ren- 
dered notwithstanding, and the law imposes an obli- 
gation upon the county to pay the reasonable value 
of such services.’’ See, also, Burnham v. Lincoln 
County, 128 Neb. 47, 257 N. W. 491. 

In Mary Lanning Memorial Hospital v. Clay Coun- 
ty, supra, the county was held not liable for hospital 
services furnished a nonresident poor person where 
there had been no direct contract between the hos- 
pital and the county board. In that case we said: 
“The hospital undoubtedly could have avoided most 
of the difficulty it now finds itself in if, at the very 
first opportunity after Freytes was admitted, it had 
presented the matter directly to the county board for 
if the county board had arbitrarily refused to per- 
form the mandatory duty imposed upon it by section 
68-114, R. R. S. 1948, appropriate legal remedies 
could have been taken to enforce that duty.”’ 

In this case the plaintiff notified the county board 
of the situation by a letter which was hand delivered 
to the county board. The plaintiff received no re- 
sponse. The plaintiff then proceeded to furnish the 
necessary treatment which Somora required for his 
broken ankle, abscess, and hernia. Under these cir- 
cumstances it would appear that a duty would arise 
for the county to pay to the plaintiff the reasonable 
value of the services which the county was obligated 
by statute to furnish to Somora. Otherwise, the 
board has the power to neglect or refuse to relieve 
the destitute. 

In a situation such as in this case, the hospital acts 
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at its peril in furnishing hospital services without 
prior authorization. The question as to whether the 
patient qualifies as a poor person entitled to hospital 
services at the expense of the county is a question of 
fact to be decided in the first instance by the county 
board. See Neill v. Dakota County, 140 Neb. 26, 299 
N. W. 294. The case before us is here on demurrer 
so that issue may be resolved upon a trial on the 
merits. 

The judgment of the District Court is reversed and 
the cause remanded for further proceedings. 

REVERSED AND REMANDED. 


STATE OF NEBRASKA, APPELLEE, V. RANDY GALEN 
BooTH, APPELLANT. 
276 N. W. 2d 673 


Filed March 20, 1979. No. 42195. 


1. Criminal Law: Police Officers and Sheriffs: Probable Cause. A 
police officer may in appropriate circumstances and in an appro- 
priate manner approach a person for the purpose of investigating 
possible criminal behavior even though there is no probable cause 
to make an arrest. 

2. Criminal Law: Searches and Seizures: Probable Cause. The ex- 
istence of probable cause for a warrantless search must be deter- 
mined on the particular facts and circumstances of each case 
which must be determined by a practical and not by any technical 
standard, and where time is of the essence it is a highly relevant 
factor in evaluating the circumstances. 

3. Criminal Law: Searches and Seizures: Police Officers and 
Sheriffs: Probable Cause. Probable cause for search or arrest 
without a warrant can rest upon the collective knowledge of the 
police rather than solely on that of the officer who actually makes 
the search or arrest, when there is some degree of communication 
between the two. 

4. Criminal Law: Searches and Seizures: Probable Cause. A 
furtive gesture when coupled with prior reliable information may 
constitute probable cause for search or arrest. 

5. Criminal Law: Police Officers and Sheriffs. Circumstances and 
conduct which may very well not excite the suspicion of the ordi- 
nary person might be highly significant to a law enforcement offi- 
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cer trained in the habits and conduct and paraphernalia of users of 
drugs. 

6. Criminal Law: Searches and Seizures: Motor Vehicles: Prob- 
able Cause. Probable cause for searching a motor vehicle is to be 
determined in view of its mobility and by a practical and not a 
technica] standard, and differs from that required to search a fixed 
structure. 

7. Criminal Law: Searches and Seizures: Probable Cause. Given 
probable cause to search, from a constitutional standpoint there is 
no difference between on the one hand seizing and holding a car at 
the station house before presenting the probable cause issue to the 
magistrate and on the other hand carrying out an immediate 
search without a warrant. 

8. Trial: Instructions. The trial court may refuse a requested in- 
struction where the substance of the request is covered in the 
instructions given. 

9. Criminal Law: Judgments. This court will not interfere on appeal 
with a conviction based upon evidence unless it is so lacking in pro- 
bative force that the court can say as a matter of law that it is 
insufficient to support a verdict of guilt beyond a reasonable doubt. 


Appeal from the District Court for Cheyenne Coun- 
ty: JouNn D. Knapp, Judge. Affirmed. 


Jack R. Knicely, for appellant. 


Paul L. Douglas, Attorney General, and Harold I. 
Mosher, for appellee. 


Heard before Krivosna, C. J.. BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and Has TINGs, JJ. 


HASTINGS, J. 

Defendant appeals his conviction for possession of 
amphetamines with intent to distribute, deliver, or 
dispense. He assigns as error the overruling by the 
trial court of his motion to suppress certain evidence 
seized without a search warrant and without an ar- 
rest warrant and the subsequent admission of that 
evidence at the time of trial, the refusal to give cer- 
tain requested instructions, the admission of certain 
opinion evidence, and the overruling of defendant’s 
motion for a directed verdict because of insufficien- 
cy of the evidence. 

On June 4, 1977, David Bickford, a longtime resi- 
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dent of Sidney, Nebraska, drove over to the home of 
his 21-year-old son, Mark, to pick up some building 
material. Present were Mark, Terri, who is Mark’s 
present wife, and the defendant. It appeared to him 
that an argument was in progress and he inquired of 
Terri what the problem was. She informed him that 
‘‘Mark had just taken a needle or injected a needle 
in his arm.’’ When Bickford asked his son what the 
story was he told him to mind his own business. He 
stated that his son was acting strangely, that he 
didn’t see him use any drugs, but assumed that he 
had and that he had gotten them from the defendant. 
Mr. Bickford then relayed this information to deputy 
sheriffs Mark K. Teel and Charles D. Wolford. 
Deputy Teel testified that he had been in law en- 
forcement work since 1972, and a deputy sheriff 
since October 1, 1975; that he had attended several 
courses and seminars on narcotics and dangerous 
drugs, and on his own had studied a book entitled 
“Drugs and Abuse,’’ issued by the Bureau of Nar- 
cotics and Dangerous Drugs, U. 8S. Department of 
Justice; that he had made from 50 to 60 arrests for 
drug-related crimes. He stated he was well ac- 
quainted with the defendant and had arrested him on 
two prior occasions and had searched his house on 
January 6, 1977, pursuant to a warrant, and had 
found various drug paraphernalia, such as scales, 
syringes, needles, bent spoons, and suspected mari- 
juana. As of June 4, 1977, he was aware of the fact 
that defendant had been convicted of possession of 
marijuana, possession of firearms, and burglary, 
and that other deputies had told him when he first 
came on the force to observe defendant whenever 
possible as he was suspected of dealing in narcotics 
because they previously had searched his premises 
and found growing marijuana and firearms and 
suspected cocaine. He also related that Mr. Bick- 
ford had told him substantially the information set 
out above, and in addition that defendant was ‘‘try- 


Vou. 202] JANUARY TERM, 1979 695 
State v. Booth 


ing to get his son to shoot up with him’’ and that “‘it 
was time something was done.”’ 

The two deputies then proceeded downtown and 
very soon observed defendant driving his vehicle 
which they then followed to a point where he drove 
into a service station. The deputies parked diag- 
onally across the street. They observed defendant 
pull up near the pop machine, get out of his car, go 
into the office, apparently purchase something, and 
return to his car. He pulled up to and past the gas 
pumps and started out into the street, at which time 
the deputies started their car. The defendant looked 
across the street and saw them, backed his car up to 
the gas pumps, and proceeded to fill his tank. Follow- 
ing this, defendant went into the office, apparently 
to pay for the gas, came out, and walked around to 
the rear to the restrooms. The deputies then pulled 
across the street and into the service station, met 
defendant, and while deputy Wolford went into the 
restroom to search for possible concealed contra- 
band, deputy Teel told defendant he wanted to talk 
to him. The deputy noticed that defendant had a 
curved metal spoon hanging from the right side of 
his pants, and told him he had reason to believe that 
defendant was transporting narcotics. Defendant 
was barefooted and dressed only in a tank-top shirt 
and pair of trousers. 

Deputy Teel instructed defendant to place his 
hands on his car and he was frisked. The only thing 
found was a crude homemade pipe that, according 
to the deputy based on his experience, was of the 
type used to smoke marijuana and which contained 
a residue suggestive of burned marijuana. Defend- 
ant was advised that the deputy had reason to be- 
lieve that he was transporting narcotics in his ve- 
hicle, at which time defendant appeared to be get- 
ting very nervous and commenced rubbing the inner 
portion of the bowl of the spoon with his thumb. 
Deputy Wolford started reading defendant the 
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Miranda warnings and Teel proceeded to search the 
auto on both sides of the front seat, on top, and be- 
neath the seat. Underneath the seat on the driver’s 
side a tin Sucrets container was found containing 
several small white tablets suspected to be am- 
phetamines, five syringe needles, one 1 cc. plastic 
syringe, a clear plastic bag containing green leafy 
materials, an aspirin container containing a blue 
tablet, a Coke bottle cap, and a razor blade. De- 
fendant was then informed that he was under arrest 
for possession of amphetamines. 

After obtaining defendant’s permission, deputy 
Wolford drove his automobile to the courthouse, 
while deputy Teel took defendant in the patrol car 
and booked him into jail. Defendant’s car was 
locked, and about 114 hours later the deputies made 
an inventory search of defendant’s auto and found 
700 or 800 amphetamine tablets in the ashtray. This 
search was also made without a warrant. 

In our judgment, the original contact with defend- 
ant was justified. The deputies had received a com- 
plaint of possible law violation from a citizen and 
resident of the community about a person whose 
prior criminal activity was known to the officers. 
Section 29-829, R. R. S. 19438, authorizes a peace 
officer to stop ‘‘any person in a public place whom 
he reasonably suspects of committing, who has com- 
mitted, or who is about to commit a crime and may 
demand of him his name, address and an explana- 
tion of his actions.’’ Furthermore, it is the duty of a 
sheriff or his deputy ‘‘to ferret out crime * * * and 
insofar as it is within his power, to secure evidence 
of all crimes committed in his county, and present 
the same to the county attorney * * *.’’ § 23-1710, R. 
R. 8. 1943. Finally, as stated in State v. Brewer, 190 
Neb. 667, 212 N. W. 2d 90 (1973): ‘‘A police officer 
may in appropriate circumstances and in an ap- 
propriate manner approach a person for the pur- 
pose of investigating possible criminal behavior 
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even though there is no probable cause to make an 
arrest. Adams v. Williams, supra.”’ 

However, as the initial contact was developing, 
certain additional factors appeared to the officers 
giving them probable cause for a _ warrantless 
search, remembering that the existence of ‘‘prob- 
able cause for a warrantless search must be deter- 
mined on the particular facts and circumstances of 
each case’’ which ‘‘must be determined by a practi- 
cal and not by any technical standard and where 
time is of the essence it is a highly relevant factor in 
evaluating the circumstances.’’ State v. Forney, 182 
Neb. 802, 157 N. W. 2d 403 (1968). In addition to the 
information given the officers by Mr. Bickford 
which admittedly, by itself, would not have fur- 
nished ‘‘probable cause,’’ they knew from their own 
experience, plus information received from other 
law enforcement officials, that defendant had been 
arrested for drug violations and had been, in the 
past, found to have in his possession drugs, certain 
drug paraphernalia including bent spoons, as well as 
firearms. Knowledge on the part of law enforce- 
ment officers of previous law violations of the 
suspect is a factor to be considered in establishing 
probable cause for search or arrest for a similar 
crime. See State v. Irwin, 191 Neb. 169, 214 N. W. 2d 
595 (1974). Also, ‘‘ ‘probable cause * * * can rest 
upon the collective knowledge of the police, rather 
than solely on that of the officer who actually makes 
the arrest,’ when there is ‘some degree of com- 
munication between the two.’’’ United States v. 
Nieto, 510 F. 2d 1118 (5th Cir., 1975). 

With this information in mind, the officers ob- 
served the defendant starting to leave the station, 
driving past the gas pumps and part way into the 
street, when upon seeing the deputies he immediate- 
ly backed up to the pumps, pumped some gas into 
his tank, went into the office, and when he saw the 
officers approaching, headed for the restroom. 
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From their experience, the deputies had reason to 
suspect that defendant might try to hide or dispose 
of contraband. These actions would fall within the 
“furtive gesture’’ rule which had its genesis in Terry 
v. Ohio, 392 U. S. 1, 88 S. Ct. 1868, 20 L. Ed. 2d 889, 
and was expanded upon in Sibron v. New York, 392 
U.S. 40, 88 S. Ct. 1889, 20 L. Ed. 2d 917 (1968), which 
provides that a furtive gesture when coupled with 
prior reliable information may constitute probable 
cause for search or arrest. In the latter case the 
court stated at p. 66 that ‘‘deliberately furtive ac- 
tions and flight at the approach of strangers or law 
officers are strong indicia of mens rea, and when 
coupled with specific knowledge on the part of the 
officer relating the suspect to the evidence of crime, 
they are proper factors to be considered in the deci- 
sion to make an arrest.”’ 

When deputy Teel first stopped the defendant, he 
observed the bent spoon hanging from his pants top, 
which, coupled with his training, experience, prior 
knowledge of the defendant, and information related 
to him earlier in the day, would support grounds for 
his believing that defendant either had committed 
or was about to commit the crime of illegal use 
of drugs. Circumstances and conduct which may 
very well not excite the suspicion of the ordinary 
person might be highly significant to a law enforce- 
ment officer trained in the habits and conduct and 
paraphernalia of users of drugs. Deputy Teel pos- 
sessed such expertise. See State v. Benson, 198 Neb. 
14, 251 N. W. 2d 659 (1977). 

Therefore, we feel that there were sufficient 
grounds for the initial ‘‘pat-down’’ search which re- 
vealed the presence of a pipe which in the officer’s 
opinion contained residue of smoked marijuana. 

The search of the automobile at the scene was en- 
tirely justified by the knowledge possessed by the 
deputies. ‘‘Probable cause for searching a motor 
vehicle is to be determined in view of its mobility 
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and by a practical and not a technical standard, and 
differs from that required to search a fixed struc- 
ture.’’ State v. Connor, 189 Neb. 269, 202 N. W. 2d 
172 (1972). See, also, Carroll v. United States, 267 U. 
S. 182, 45 S. Ct. 280, 69 L. Ed. 548. It was this search, 
which revealed the presence of amphetamines, that 
formed the basis of the arrest for possession of a 
controlled substance. 

The second search was performed at the station 
house approximately 114 hours after the defendant 
had been placed in jail. Defendant cites Chambers 
v. Maroney, 399 U. 8. 42, 90 8. Ct. 1975, 26 L. Ed. 2d 
419 (1970), for the proposition that a search made at 
the police station sometime following the arrest af- 
ter the defendant is in custody is not incident to the 
arrest and therefore is not justified in the absence of 
a warrant. However, defendant does not go far 
enough in his quotation from Chambers, supra, nor 
is he correct in stating in his brief that deputies Teel 
and Wolford did not have probable cause for the first 
search at the filling station before the arrest. 

It is necessary to read on in Chambers, supra, as 
follows: ‘‘Arguably, because of the preference for a 
magistrate’s judgment, only the immobilization of 
the car should be permitted until a search warrant is 
obtained; arguably, only the ‘lesser’ intrusion is per- 
missible until the magistrate authorizes’ the 
‘greater.’ But which is the ‘greater’ and which the 
‘lesser’ intrusion is itself a debatable question and 
the answer may depend on a variety of circum- 
stances. For constitutional purposes, we see no dif- 
ference between on the one hand seizing and holding 
a car before presenting the probable cause issue to a 
magistrate and on the other hand carrying out an 
immediate search without a warrant. Given prob- 
able cause to search, either course is reasonable un- 
der the Fourth Amendment. 

“On the facts before us, the blue station wagon 
could have been searched on the spot when it was 
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stopped since there was probable cause to search 
and it was a fleeting target for a search. The prob- 
able-cause factor still obtained at the station house 
and so did the mobility of the car unless the Fourth 
Amendment permits a warrantless seizure of the 
car and the denial of its use to anyone until a war- 
rant is secured. In that event there is little to 
choose in terms of practical consequences between 
an immediate search without a warrant and the 
car’s immobilization until a warrant is obtained.”’ 

As we have held, there was probable cause for the 
initial cursory search at the scene and there still re- 
mained probable cause for the search at the station 
house which revealed the large quantity of ampheta- 
mines that was the basis of this prosecution. It is 
not necessary to discuss the legitimacy of an ‘‘inven- 
tory search.’’ The seizure of the evidence was 
proper and so was its reception in evidence at the 
trial. 

Defendant complains of the trial court’s failure to 
give his requested instructions numbered 1 and 5, 
which required that the jury find that defendant 
‘‘physically or constructively possessed a controlled 
substance,”’ that “the had knowledge of the presence 
of the substance and its character,’’ that ‘‘he pos- 
sessed it with the intent to deliver,’ and that ‘‘proof 
of guilty knowledge may be made by evidence of 
acts, declarations or conduct of the accused.’’ The 
court instructed in the exact words of the statute 
that the State must prove that defendant ‘‘Knowing- 
ly or intentionally possessed a controlled substance, 
to wit, amphetamine: With the intent to distribute, 
deliver or dispense * * *.’’ If, as required by the 
court’s instructions, the jury had to find that defend- 
ant knowingly or intentionally possessed a controlled 
substance, it would stand to reason that he had 
physical or constructive possession and had knowl- 
edge of its presence and character as a controlled 
substance as covered in the proposed instructions. 
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That proof of guilty knowledge may be made by evi- 
dence of acts, declarations, or conduct of the ac- 
cused, is certainly no different than instruction No. 
8, also NJI No. 14.11, given by the court, which told 
the jury that defendant’s intent was a material ele- 
ment of the crime and may ‘“‘be inferred from the 
words and acts of the defendant and from the facts 
and circumstances surrounding his conduct.’’ As 
stated in State v. Bolden, 196 Neb. 388, 243 N. W. 2d 
162 (1976): ‘The trial court may refuse a requested 
instruction where the substance of the request is 
covered in the instructions given.’’ There is no 
merit in this assignment of error. 

Defendant’s objection to the admission of opinion 
testimony of deputy Teel and Michael L. Auten, a 
chemical expert, as to burned marijuana residue in 
the pipe and as to the analysis of the vegetable mat- 
ter taken from the auto, is based on foundation and 
relevance. Suffice it to say that both witnesses 
qualified as experts in their respective fields to per- 
mit their testimony under section 27-702, R. R. S. 
1943. Furthermore, although not forming the basis 
for the charge in the instant case, the seizure and 
identity of the substance as marijuana was one of 
several facts and circumstances furnishing the basis 
for probable cause for search and arrest. 

Finally, there is no question but what the evi- 
dence, if believed by the jury, was sufficient to justify 
a guilty verdict. ‘‘This court will not interfere on 
appeal with a conviction based upon evidence unless 
it is so lacking in probative force that the court can 
say as a matter of law that it is insufficient to sup- 
port a verdict of guilt beyond a reasonable doubt.”’ 
State v. Sommers, 201 Neb. 809, 272 N. W. 2d 367 
(1978). 

The judgment is affirmed. 

AFFIRMED. 

Krivosna, C. J., concurs in result only. 

McCown, J., dissenting. 
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From the time the police officers saw the defend- 
ant drive into the service station until the time they 
arrested him and searched his car they obtained no 
more relevant information on the issue of probable 
cause than they already had. If the police officers 
here did not have probable cause for the arrest and 
search when they first saw the defendant drive into 
the service station, they did not acquire probable 
cause from the defendant’s ‘‘furtive’’ actions in 
filling his gas tank and going to the restroom. To 
put gas in a car at a service station open for 
business and then walk to the restroom in broad day- 
light is neither stealthy, secret, surreptitious, nor 
furtive. Neither can such actions be said to consti- 
tute flight. 

The essence of the majority holding here is that if 
police officers know that a suspect has been previ- 
ously convicted of a crime, and they have reason- 
able grounds to suspect that he may also have com- 
mitted another crime of the same nature, and the of- 
ficers are looking for him in order to question him, 
then any actions by the suspect which the officers 
subjectively interpret as an effort to avoid or delay 
meeting them is sufficient to constitute probable 
cause for arrest and search. 

Reasonable grounds for suspicion cannot be 
equated with probable cause so easily. Neither does 
a walk to the restroom transform a reasonable 
suspicion into probable cause for an arrest and 
search. 

Waite, J., joins in this dissent. 
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MILLIRON RANCH CORPORATION, APPELLEE, V. 
ERNIE BRINKMAN, APPELLANT. 
277 N. W. 2d 68 


Filed March 27, 1979. No. 41859. 


Trial: Instructions: Appeal and Error. It is prejudicial error for the 
trial court to include in its instructions to the jury allegations of 
fact found in the pleadings which have not been supported by the 
evidence. 

Appeal from the District Court for Holt County: 
Henry F.. REIMER, Judge. Reversed and remanded 
for a new trial. 


Steven J. Flodman of Barlow, Johnson, DeMars & 
Flodman, and Arlen D. Magnuson of Magnuson & 
Peetz, for appellant. 


Edward E. Hannon of Cronin & Hannon, for appel- 
lee. 


Heard before SPENCER, Retired Justice, BosLauGcH, 
and WuiTE, JJ., and WoLF and SpracGue, District 
Judges. 


SPRAGUE, District Judge. 

This is an action for damages as a result of a fire 
which occurred in Holt County. The case was sub- 
mitted to a jury which returned a verdict in favor of 
the plaintiff. The defendant perfected an appeal to 
this court. 

On September 26, 1974, a fire occurred north of At- 
kinson, Nebraska, damaging pasture land owned by 
Milliron Ranch Corporation. The defendant, Mr. 
Ernie Brinkman, left Atkinson, Nebraska, on that 
date to visit Mr. Duane Beck, sole owner of the plain- 
tiff corporation. 

On arriving at the Beck residence Mr. Brinkman 
was informed by Mrs. Beck as to the location of Mr. 
Beck. He then proceeded 1 mile north on a main 
road in search of Mr. Beck. Next, he traveled 1 
mile west and went down a public trail road. He did 
not find Mr. Beck in the first field. Mr. Brinkman 
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proceeded to turn north on a public trail road. There 
was a hill to the north and Mr. Brinkman thought 
Mr. Beck might be haying over the hill. 

The public trail road consisted of one visible track 
or parallel tracks from one vehicle, and appeared to 
have been recently traveled on. The whole right-of- 
way was unmowed. The public roadway in question 
extends in a north-south direction and is located be- 
tween Sections 31 and 32. The plaintiff owned the 
land on both sides of the road. 

After proceeding down the public road for 300 or 
400 yards, Mr. Brinkman attempted to turn around 
in the road. During this turning movement the front 
wheels of the car dropped ina rut. He tried to rock 
the automobile to free it. After no more than 3 to 4 
minutes time he realized something else would need 
to be done to free the car. 

The defendant got out of his car. He saw smoke 
coming from underneath. When Mr. Brinkman saw 
the smoke, he made additional efforts to free the 
Ford automobile. His efforts failed, and the fire 
began to spread. He left the area without being able 
to save the contents of the car or stop the fire. Mr. 
Brinkman returned to the fire as soon as possible. 
It was traveling across country to the northeast. 
Before the fire was stopped, it had burned over a 
substantial area of pasture land. 

The plaintiff in his pleadings set out specific alle- 
gations of negligence that were incorporated into 
jury instruction No. 5 as follows: ‘‘Before the plain- 
tiff can recover against the defendant Ernie R. 
Brinkman, the burden is upon the plaintiff to prove 
by a preponderance of the evidence each and all of 
the following propositions: 

“1. That the defendant Ernie R. Brinkman com- 
mitted certain activity while operating his automo- 
bile upon the trail road between Section 31 and Sec- 
tion 32, Township 32, Range 14, West of the 6th P.M. 
in Holt County, Nebraska, on September 26, 1974, 
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which an ordinary, reasonable and prudent person 
would not have done under similar circumstances 
and conditions, and that one or more of those acts 
were as follows: 

‘“‘A. That the defendant drove his automobile into 
high grass at a time when the defendant knew, or 
should have known, that the condition of the grass 
made it easily kindled by the heat of the automobile. 

“B. That the defendant drove his automobile off 
the track on which he was driving and into grass ap- 
proximately three feet high when he could not see 
where he was driving by reason of said dry grass. 

“C. That the defendant continued to operate his 
automobile when the same was stuck, when he 
knew, or should have known, said operation would 
cause the automobile to overheat and cause a fire in 
the dry grass under the automobile. * * *’’ 

Instruction No. 5 generally and allegations 1-A, 1-B, 
and 1-C were duly objected to prior to their submis- 
sion to the jury. This court finds the giving of this 
instruction was prejudicial error. The instruction 
presents specific allegations of fact found in the 
pleadings which were not supported by any evi- 
dence. 

Our court has uniformly held that it is reversible 
error for the trial court to include in its instructions 
to the jury allegations of fact found in the pleadings 
which have not been supported by the evidence. 
Fuss v. Williamson, 159 Neb. 525, 68 N. W. 2d 139; 
Colton v. Benes, 176 Neb. 483, 126 N. W. 2d 652; Lund 
v. Mangelson, 183 Neb. 99, 158 N. W. 2d 223; Graham 
v. Simplex Motor Rebuilders, Inc., 189 Neb. 507, 203 
N. W. 2d 494; Oberhelman v. Blount, 196 Neb. 42, 241 
N. W. 2d 355. 

Instruction No. 5 1-A instructed the jury to con- 
sider ‘‘* * * when the defendant knew, or should have 
known, that the condition of the grass made it easily 
kindled by the heat of the automobile.’’ There was 
no evidence submitted to the jury that the condition 
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of the grass made it easily kindled by the heat of the 
automobile. No evidence was submitted to prove 
the amount of heat, if any, that an automobile would 
have produced under the circumstances. Under 
paragraph 1-B there was no evidence submitted that 
the height of the grass instructed on was the height 
on the roadway in question. Paragraph 1-C instructed 
the jury to consider ‘‘* * * when he knew, or should 
have known, said operation would cause the automo- 
bile to overheat and cause a fire in the dry grass un- 
der the automobile.’’ There was no evidence sub- 
mitted that the defendant’s automobile would over- 
heat if operated as alleged or that such overheating 
caused a fire in the dry grass under the automobile. 
The record is totally absent any evidence as to the 
conditions under which the grass could have ignited 
or under which the automobile could have overheated. 
There is no evidence that the automobile would, in 
fact, produce any heat. 

Plaintiff suggests that certain inferences may be 
drawn from the fact that the grass was dry, that the 
defendant was operating his automobile, and that 
there was a fire. The pleadings, however, contain 
specific allegations that were included in the instruc- 
tions to the jury. No evidence was offered in sup- 
port of these allegations. It was prejudicial error to 
present to the jury for its determination these issues 
of fact for which there was no proof. 

The court does not consider discussion of the other 
assignments of error necessary to an appropriate 
disposition. 

The judgment of the District Court is reversed and 
the cause remanded with instructions to grant a new 
trial. 

REVERSED AND REMANDED FOR A NEW TRIAL. 

SPENCER, Retired Justice, concurs in result. 

Wo r, District Judge, concurring with the result. 

Although I concur with the majority opinion re- 
versing and remanding this action for new trial, I 
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hesitate to join in the opinion which would suggest 
that if expert testimony could establish that an auto- 
mobile of this age and make could reasonably over- 
heat under such circumstances as to cause a fire in 
range grass, that this proof would be sufficient to 
submit to the jury as proof of negligence by the de- 
fendant. 

Where injury may be caused to another by the 
operation of a motor vehicle, there are the usual al- 
legations of ultimate negligence such as reasonable 
control and proper lookout; however, in this case it 
is clear that the original entry upon the high grass 
was not the cause of the injury nor was the defen- 
dant’s failure to be able to see where he was driving 
a cause of the fire, although it may have been a con- 
tributing factor to the defendant becoming stuck. 
The problem is there is no legal duty not to get stuck. 

The true test in determining whether an act of 
negligence was committed by the defendant was 
whether he operated his vehicle in such a manner 
that he exposed the plaintiff to an unreasonable risk 
of injury when an ordinarily or reasonably prudent 
and careful man would not have done so under simi- 
lar circumstances. The test should not be what an 
expert would have done under the circumstances. 

Waits, J., joins in concurrence. 


Tre MILLARD SCHOOL District, SCHOOL DisTRIcT No. 17, 
DoucuLas County, NEBRASKA, APPELLANT, V. THE STATE 
DEPARTMENT OF EDUCATION AND THE STATE BOARD OF 
E)DUCATION, APPELLEES. 

277 N. W. 2d 71 


Filed March 27, 1979. No. 41866. 


1. Declaratory Judgments. The granting of declaratory relief is dis- 
cretionary with the trial court, and there is no absolute mandate 
compelling it to exercise its jurisdiction to grant such relief. 

2. Declaratory Judgments: Statutes. A court may refuse to enter a 
declaratory judgment on the validity of an administrative rule 
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when the petition essentially presents a claim against the state for 
money. § 84-911, R. R. S. 1943; § 77-2406 et seq., R. R. S. 1943. 

3. Declaratory Judgments. A court may refuse to enter a declara- 
tory judgment where it would not terminate the uncertainty or con- 
troversy giving rise to the proceedings. 

Appeal from the District Court for Lancaster 
County: Dae E. FaurRNBRucH, Judge. Affirmed. 


Brian L. Campbell of Young, White, Ramsey, Wie- 
land & Owens, for appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellees. 


Heard before Krivosua, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, and WuHiTE, JJ., and SPENcER, Re- 
tired Justice. 


WHITE, J. 

The appellant Millard School District was plaintiff 
below. The appellees, defendants below, are the 
State Department of Education and the State Board 
of Education. 

This case arose from a dispute over the meaning 
of certain provisions of Laws 1973, L.B. 403. The act 
is now found in principal part in sections 43-641 to 43- 
660, R. R. 8. 1943. It requires the board of education 
of each school district to provide special education 
programs for mentally or physically handicapped 
children who would benefit from such programs. 

Section 8 of the act, effective July 1974, required 
the State Department of Education to reimburse the 
local school district for 90 percent of the ‘‘excess 
cost’”’ of the programs, as defined in the act. 

Pursuant to that section, the plaintiff was reim- 
bursed for most of the claimed excess costs. How- 
ever, Millard’s additional claim for over $100,000 for 
the cost of initial diagnosis and eight other items 
was denied by the defendants under the State De- 
partment of Education’s ‘‘Rule 51.’’ Rule 51, entitled 
“Rule on Development of Reimbursable Local Special 
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Education Programs for Handicapped Children,” 
was adopted by the department as a guideline for 
the administration of L.B. 403. 

By letter of September 18, 1975, Millard filed a 
claim with the Department of Administrative Serv- 
ices for those portions of its claim which had been 
denied by the State Department of Education. In 
the letter, Millard expressed its opinion that the 
claim was for valid, reimbursable expenses, imply- 
ing that Rule 51 was an inaccurate interpretation of 
L.B. 403. The director of the Department of Admin- 
istrative Services forwarded Millard’s claim letter 
to the Commissioner of the State Department of Ed- 
ucation for ‘‘review and action as you see fit.’’ The 
Commissioner of Education notified Millard that its 
claim had been submitted to the State Board of Edu- 
cation and denied. Millard then filed this lawsuit, 
characterizing it as an action for a declaratory judg- 
ment on the validity of Rule 51. The trial court re- 
fused to declare the rule invalid, resting its decision 
on ‘‘one or more’’ of four stated reasons. The 
court’s first reason related to the existence of an al- 
ternate remedy. Since we agree with its determina- 
tion on that matter, it is unnecessary to review the 
other reasons or to recite them here. 

As stated by the District Court: ‘‘Section 9 of Ar- 
ticle VIII of the Constitution provides: ‘The Legis- 
lature shall provide by law that all claims upon the 
treasury shall be examined and adjusted as the Leg- 
islature may provide before any warrant for the 
amount allowed shall be drawn. Any party ag- 
grieved by the action taken on a claim in which he 
has an interest may appeal to the district court.’ 
(Emphasis added.) Such provision has been imple- 
mented in Chapter 77 of the Nebraska statutes under 
Sections 77-2406 to 77-2409. Under Sec. 77-2406, R. R. 
S. 1943, a claim must be examined, adjusted and ap- 
proved by the Department of Administrative Serv- 
ices.’’ In this case, such a claim was filed with the 
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Department of Administrative Services. The claim 
was referred to the State Department of Education. 
The State Department of Education wrote plaintiff 
that the claim could not be paid, but all parties 
agree that this was not a disallowance by the De- 
partment of Administrative Services as required by 
the statute. After disallowance, the remedy of the 
plaintiff would have been an appeal. Instead, the 
plaintiff filed this declaratory judgment action. 

Section 84-911, R. R. S. 1943, provides, in part, 
that: ‘‘(1) The validity of any rule (of a state ad- 
ministrative agency) may be determined upon a pe- 
tition for a declaratory judgment thereon addressed 
to the district court of Lancaster County if it appears 
that the rule or its threatened application interferes 
with or impairs or threatens to interfere with or im- 
pair the legal rights or privileges of the petitioner.’’ 
However, a court is not constrained to render a 
declaratory judgment in every case where it ‘‘may”’ 
do so. It was noted in American Fidelity and Cas- 
ualty Co. v. Service Oil Co., 164 F’. 2d 478, 480, that: 
‘‘There is a distinction between the jurisdiction of a 
court to grant declaratory relief and the exercise of 
discretion pursuant to that jurisdiction.’’ This court 
has repeatedly recognized that the granting of 
declaratory relief is discretionary. See Blanco v. 
General Motors Acceptance Corp., 180 Neb. 365, 143 
N. W. 2d 257; Custer Public Power Dist. v. Loup 
River Public Power Dist., 162 Neb. 300, 75 N. W. 2d 
619. 

We believe that this discretion was properly exer- 
cised here. This is not the classic declaratory judg- 
ment situation where a party would otherwise be re- 
quired to do or refrain from doing some action at his 
legal peril. The school district was required, in any 
event, to provide special education services to handi- 
capped students. The district’s challenge to Rule 51 
only served to raise the question of whether or not it 
should be reimbursed for certain expenditures of 
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meeting that requirement. One of the major areas 
of disagreement is whether the cost of initial diagno- 
sis is reimbursable. Except for the single school 
year of 1974-1975, that question is no longer in dis- 
pute, for Laws 1976, L.B. 761, amended L.B. 403 to 
specifically include those costs. Thus, this case es- 
sentially presents a claim for money against the 
State. As pointed out above, section 77-2406, R. R.S. 
1943, provides a clear statutory procedure for pre- 
senting that claim. ‘‘Proceedings for a declaratory 
judgment will not be entertained where another 
equally serviceable remedy has been provided by 
law for the character of action in hand.’’ Stewart v. 
Herten, 125 Neb. 210, 249 N. W. 552. See, also, Zar- 
ybnicky v. County of Gage, 196 Neb. 210, 241 N. W. 2d 
834; Murphy v. Holt County Committee of Reorgani- 
zation, 181 Neb. 182, 147 N. W. 2d 522; Scudder v. 
County of Buffalo, 170 Neb. 293, 102 N. W. 2d 447. 

The possibility of recurring disputes on the mean- 
ing of former Rule 51 has been removed by the 
Legislature. 

The claim for 1974-1975 could be adequately heard 
through appeal from a determination by the Depart- 
ment of Administrative Services. Even if the court 
entered a declaratory judgment in favor of Millard, 
it would still be necessary for the Department of Ad- 
ministrative Services to rule on the claim. That 
would leave the possibility of an appeal. Nothing 
would be served by such piecemeal adjudication. A 
court may refuse to enter a declaratory judgment 
where it would not terminate the uncertainty or con- 
troversy giving rise to the proceedings. See Graham 
v. Beauchamp, 154 Neb. 889, 50 N. W. 2d 104. 

This action, although characterized as one for de- 
claratory judgment, was filed in anticipation of a de- 
nial of a claim against the State for money. The trial 
court was correct in restricting the plaintiff to the 
statutory procedure established for that situation. 
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The order of the trial court refusing declaratory re- 
lief is affirmed. 
AFFIRMED. 


THE WESTSIDE COMMUNITY SCHOOLS, SCHOOL DISTRICT 
No. 66, DouGLas County, NEBRASKA, APPELLANT, V. 
STATE OF NEBRASKA, NEBRASKA DEPARTMENT OF 
EpucaTIoNn, STATE BOARD OF EDUCATION, APPELLEES. 
277 N. W. 2d 73 


Filed March 27, 1979. No. 41867. 


1. Declaratory Judgments. The granting of declaratory relief is dis- 
cretionary with the trial court. 

2. ___. Proceedings for a declaratory judgment will not be enter- 
tained where another equally serviceable remedy has been pro- 
vided by law for the character of action in hand. 

3. Declaratory Judgments: Statutes. A court may refuse to enter a 
declaratory judgment on the validity of an administrative rule 
when the petition essentially presents a claim against the state for 
money. § 84-911, R. R. S. 1943; § 77-2406 et seq., R. R. S. 1943. 


Appeal from the District Court for Lancaster 
County: DaLe B. FaurnsBrucu, Judge. Affirmed. 


Verne Moore, Jr., of Moore, Moore & Peters, for 
appellant. 


Paul L. Douglas, Attorney General, and Harold 
Mosher, for appellees. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, and WuiTs, JJ., and SPENcER, Re- 
tired Justice. 


BosLauGuH, J. 

This case involves substantially the same issues as 
Millard School District v. State Department of Edu- 
cation, ante p. 707, 277 N. W. 2d 71, decided to- 
day. It arises out of a controversy concerning L.B. 
403 enacted by the 1973 Legislature relating to the 
education of handicapped children. The act pro- 
vided that it was the duty of the board of education 
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of every school district to provide or contract for 
special education programs for all resident children 
who would benefit from such programs. School dis- 
tricts not in compliance with the act were barred 
from receiving state funds as long as the violation 
existed. 

The act required school districts to report to the 
State Department of Education all children who 
would benefit from special education programs to- 
gether with a plan and budgets for providing such 
programs for the school years 1974-75. The budgets 
were to be approved by the State Department of Ed- 
ucation. The act further provided that effective 
July 1, 1974, the State Department of Education was 
to reimburse each district for 90 percent of the ‘‘ex- 
cess cost’”’ of the programs as defined in the act. 

The plaintiff, Westside Community Schools 
(School District No. 66 of Douglas County, Nebraska), 
complied with the act and submitted a plan and pro- 
posed budget for the 1974-75 school year which was 
returned to the plaintiff endorsed, ‘‘Approved and 
Returned 8-30-74, Francis E. Colgan, Special Educa- 
tion Section.’’ Colgan was the director of special ed- 
ucation within the state department. 

Rules and regulations relating to the program 
were approved by the State Board of Education on 
June 7, 1974. These rules provided that the series of 
activities resulting in the Department of Education 
reimbursing 90 percent of the excess cost directly 
relating to service for the handicapped included 
“Screening and referral of handicapped children.’’ 
These rules were approved by the Attorney General 
but were never approved by the Governor as re- 
quired by section 84-908, R. R. 8. 1943. 

On April 16, 1975, the State Board of Education 
adopted ‘‘Rule 51’’ relating to the program. This 
rule was subsequently approved by both the Attor- 
ney General and the Governor. Rule 51 made no 
provision for reimbursement to the districts for the 
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cost of diagnosis and identification of children who 
were eligible for special education and further pro- 
vided that ‘‘the amount appropriated by the Legisla- 
ture for reimbursement for special education pro- 
grams shall become the basis for reimbursement.’’ 

After the adoption of Rule 51 all districts, includ- 
ing the plaintiff, were required to submit an addi- 
tional special education plan and budget for the 
school year 1974-75. The plaintiff submitted such a 
plan and budget on or about May 5, 1975. The State 
Department of Education’s share of the excess cost 
was determined to be $235,271, subject to possible 
proration. 

The plan and budget originally submitted by the 
plaintiff provided for an expenditure of $581,391, of 
which $436,696 was to be reimbursed by the State. 
The plaintiff claims that it is entitled to be reim- 
bursed in the amount of $89,139.38 for funds it has 
expended for preidentification and diagnosis of chil- 
dren and $11,301.45 for contracted services provided 
by private agencies. 

On December 16, 1975, the plaintiff filed a claim 
with the Department of Administrative Services of 
the State of Nebraska for $114,266.28 it claimed was 
due it under L.B. 403. On December 17, 1975, the Di- 
rector of Administrative Services forwarded the 
claim to the State Commissioner of Education for re- 
view and ‘‘action as you see fit.’’ On December 22, 
1975, the State Commissioner of Education wrote to 
the superintendent of the plaintiff stating that the 
amounts requested were in excess of the approved 
budget, and that the ‘‘ ‘loss through proration’ is the 
result of a legislative decision.’’ 

This action was commenced on January 9, 1976. 
The defendants are the State of Nebraska, the Ne- 
braska Department of Education, and the State 
Board of Education. A special appearance filed by 
the State of Nebraska was sustained and the action 
dismissed as to it. 
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The petition alleged that Rule 51 was in conflict 
with L.B. 403 and that the plaintiff had expended 
funds in reliance upon the approval of its plan and 
budget on August 30, 1974. On the first cause of ac- 
tion the plaintiff prayed for a declaratory judgment 
that funds expended in diagnosis and identification 
of handicapped children should be reimbursed and 
that it should recover the sum of $89,139.38 expended 
for that purpose. On its second cause of action the 
plaintiff prayed for a declaratory judgment that 
school districts may utilize the services of private 
agencies for special education and that it recover 
the sum of $11,301.45. On its third cause of action 
the plaintiff prayed for a declaratory judgment that 
the proration of amounts due it was illegal and that 
it should recover the sum of $13,825.45. Thus, al- 
though the plaintiff characterizes the action as one 
for a declaratory judgment, in fact it was primarily 
an action to recover money alleged to be due it. 

By various pleadings the defendants alleged that 
the trial court had no jurisdiction of the subject mat- 
ter of the action and that the petition did not state a 
cause of action. 

The trial court found generally for the defendants 
and that the plaintiff's sole remedy was by claim 
under sections 77-2406 to 77-2409, R. R. S. 1948. The 
trial court made other findings but they are not rele- 
vant to the disposition which we make of this appeal. 

Section 77-2406, R. R. S. 1948, provides: ‘‘All 
claims of whatever nature upon the treasury of this 
state, before any warrant shall be drawn for the 
payment of the same, shall be examined, adjusted 
and approved by the Department of Administrative 
Services.’’ Section 77-2407, R. R. 8. 1948, provides 
for an appeal to the District Court in the event of a 
disallowance of a claim. Section 77-2408, R. R. S. 
1948, provides for a review in this court of the action 
of the District Court. 

The essence of the plaintiff’s action was a claim 
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‘‘upon the treasury’’ of the State of Nebraska. The 
Constitution of Nebraska, Article VIII, section 9, 
provides that the Legislature shall provide how 
claims shall be examined and adjusted. Section 77- 
2406, R. R. S. 1943, prescribes the procedure to be 
followed. The plaintiff filed a claim with the De- 
partment of Administrative Services but did not pur- 
sue that remedy. 

The declaratory relief which the plaintiff sought 
was only incidental to the money recovery. Ordinar- 
ily, declaratory relief is not available where a spec- 
ial statutory action has been provided. Peak v. 
Bosse, ante p. 1, 272 N. W. 2d 750. Proceedings for a 
declaratory judgment will not be entertained where 
another equally serviceable remedy has been pro- 
vided by law for the character of action in hand. 
Stewart v. Herten, 125 Neb. 210, 249 N. W. 552. See, 
also, Zarybnicky v. County of Gage, 196 Neb. 210, 241 
N. W. 2d 834; Murphy v. Holt County Committee of 
Reorganization, 181 Neb. 182, 147 N. W. 2d 522; Scud- 
der v. County of Buffalo, 170 Neb. 293, 102 N. W. 2d 
447. 

The granting of declaratory relief is discretionary. 
See, Blanco v. General Motors Acceptance Corp., 
180 Neb. 365, 143 N. W. 2d 257; Custer Public Power 
Dist. v. Loup River Public Power Dist., 162 Neb. 300, 
75 N. W. 2d 619. The refusal of declaratory relief 
was Clearly within the discretion of the District Court. 

The judgment of the District Court is affirmed. 

AFFIRMED. 
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HERMAN BANKS ET AL., APPELLANTS AND CROSS- 
APPELLEES, V. BOARD OF EDUCATION OF CHASE COUNTY 
HicH ScHooL Districr NUMBER 15 ET AL., APPELLEES 
AND CROSS-APPELLANTS. 

277 N. W. 2d 76 


Filed March 27, 1979. No. 41884. 


1. Schools and School Districts: Taxes: Constitutional Law: Stat- 
utes. Section 79-548.01, R. R. S. 1943, is not an unconstitutional 
aeleeation of a aguas enced, 

2. - The tax authorized by section 
79-548. 01, R. R. S. 1943, cprovides a necessary revenue within the 
meaning of Article VIII, section 1, of the Nebraska Constitution. 

3. Schools and School Districts: Statutes. A school athletic facility 
is a schoolhouse or other building within the meaning of section 
79-506, R. R. S. 1943. 

4. Schools and School Districts: Elections. Authority to direct the 
purchase of a site for a schoolhouse or other school buildings in a 
Class VI district is reserved to the voters of the district. 

5. Schools and School Districts: Taxes: Statutes. Section 79-548.01, 
R. R. 5S. 1943, is a revenue measure which makes no change in 
school site selection procedure. 

6. Schools and School Districts: Fees and Costs. Architectural fees 
are general expenses, not expenses of building which must be sub- 
mitted to the voters. 

7. Schools and School Districts: Statutes: Notice. The notice pro- 
visions of section 79-501 et seq., R. R. S. 1943, do not apply to a 
board of education meeting to approve general expenses such as a 
contract for architectural services. 

8. Courts: Fees and Costs. Taxation of costs is a matter resting in 
the sound discretion of the trial court. 


Appeal from the District Court for Chase County: 
Jack H. HENDRIX, Judge. Affirmed. 


Law Offices of Kenneth Cobb, P.C., Kenneth Cobb, 
for appellants. 


Murphy, Pederson & Piccolo and LeRoy Anderson, 
for appellees. 


Perry, Perry, Witthoff & Guthery, McGill, Koley, 
Parsonage & Ryan, P.C., by Verne Moore, Jr., Mal- 
colm D. Young, Shrout, Christensen, Krieger & Mar- 
wald, Deutsch, Jewell, Otte, Gatz, Collins & Domina, 
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William G. Cambridge, Snyder, Sidner, Svoboda, 
Schilke, Wiseman & Thompsen, and Kelley Baker, 
for amici curiae. 


Heard before Krivosaa, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, and WHITE, JJ., and SPENcER, Re- 
tired Justice. 


WHITE, J. 

This action was brought by residents and taxpay- 
ers of Chase County High School District No. 15, a 
Class VI district, against the Board of Education of 
that district. The plaintiffs sought: (1) A declara- 
tion that section 79-548.01, R. R. S. 1943, is unconsti- 
tutional, and an injunction prohibiting the expendi- 
ture of funds already collected under tax levies 
made pursuant to that section; (2) a declaration 
that a contract for the purchase of real estate for 
athletic field purposes was null and void; and (3) a 
declaration that a contract for architectural services 
entered into by the board was null and void. 

The District Court found that the board was with- 
out authority to purchase the land, and for the defen- 
dants on all other issues. The plaintiffs appeal and 
the defendants cross-appeal. We affirm. 

At an election in which approval of the building of 
a new school plant was sought, the proposition was 
defeated. Subsequently the board signed a contract 
for the purchase of 38 acres of land, not adjacent to 
the existing site. The board also approved a con- 
tract for architectural services in the amount of 
$11,000, for the design grading, draining, and loca- 
tion of facilities for a running track and football 
field, on the 38-acre site. 

Payment for the land and the architect’s fee were 
met from the special fund established, pursuant to 
section 79-548.01, R. R. 8. 1943, from a 4-mill levy ap- 
proved by the board. 

We first address the issue, raised by the plaintiffs, 
of the constitutionality of section 79-548.01, R. R. S. 
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1943. The section provides: ‘‘The board of educa- 
tion of any Class III, IV, V, or VI school district may 
establish a special fund for the purposes of acquiring 
sites for school buildings or teacherages and pur- 
chasing existing buildings for use as school buildings 
or teacherages, including the sites upon which such 
buildings are located, and the erection, alteration, 
equipping and furnishing of school buildings or teach- 
erages and additions to school buildings for elemen- 
tary and high school grades and for no other pur- 
pose. Such fund shall be established from the pro- 
ceeds of an annual levy, to be determined by the 
board of education, of not to exceed four mills on the 
dollar upon the assessed value of all taxable prop- 
erty in the district, except intangible property, 
which shall be in addition to any other taxes author- 
ized to be levied for school purposes. Such tax shall 
be levied and collected as are other taxes for school 
purposes.”’ 

Plaintiffs argue that the section is an unlawful 
delegation of legislative authority. Plaintiffs rely on 
Lincoln Dairy Co. v. Finigan, 170 Neb. 777, 104 N. W. 
2d 227, where this court invalidated the statutory 
scheme authorizing the director of the Department 
of Agriculture to prescribe regulations for Grade A 
milk. Violation of the regulations promulgated by 
the director were made a criminal offense. ‘‘The 
attempt of the Legislature to thus grant to the direc- 
tor the power to create criminal offenses violates all 
fundamental concepts relating to the delegation of 
legislative authority.’’ Lincoln Dairy Co. v. Fini- 
gan, supra. No criminal penalties are involved 
here. The power delegated by the statute is the 
power to levy a tax, and the tax is clearly limited as 
to amount and purpose. The plaintiffs’ contention 
that the Legislature is without constitutional author- 
ity to make such a delegation is without merit. Camp- 
bell v. Area Vocational Technical School No. 2, 183 
Neb. 318, 159 N. W. 2d 817, is controlling here: ‘‘A 
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school district is a creation of the Legislature. Its 
purpose is to fulfill the constitutional duty placed 
upon the Legislature ‘to encourage schools and the 
means of instruction’ and it is a governmental sub- 
division to which authority to levy taxes may prop- 
erly be delegated under the Constitution.”’ 

Plaintiffs further assert that section 79-548.01, R. 
R. S. 1948, violates Article VIII, section 1, of the Ne- 
braska Constitution. That section provides in part: 
“The necessary revenue of the state and its govern- 
mental subdivisions shall be raised by taxation in 
such manner as the Legislature may direct.’’ (Em- 
phasis supplied.) Plaintiffs’ position is that since 
section 79-548.01, R. R. S. 1943, contemplates the cre- 
ation of a fund, the tax it purports to authorize is not 
for a ‘‘necessary’’ revenue. 

The word ‘‘necessary’’ is not one with a clear-cut 
fixed meaning. Numerous cases have analyzed its 
meaning within a given statute, contract, or will pro- 
vision. The plaintiffs cite cases equating ‘‘neces- 
sary’’ with ‘‘indispensable,’’ e.g., Wolf & Son v. In- 
dependent School District, Etc., 51 Iowa 432, 1 N. W. 
695. At the other end of the spectrum are those 
which define ‘‘necessary’’ to include that which is 
merely ‘‘convenient,’’ e.g., Higdem v. Whitham, 167 
Mont. 201, 536 P. 2d 1185. In this case, the word 
‘‘necessary’’ is found in the constitutional provision 
which is a general grant to the Legislature of the 
taxing power. The determination of what is neces- 
sary revenue under that section can only be made 
with reference to the duties imposed in the other sec- 
tions of the Constitution. The relevant ‘‘other sec- 
tion’’ here is Article VII, section 1, Nebraska Consti- 
tution, which commands the Legislature to ‘‘* * * 
provide for the free instruction in the common 
schools of this state of all persons between the ages 
of five and twenty-one years.”’ If the tax authorized 
under section 79-548.01, R. R. S. 1943, has as its pur- 
pose the raising of revenue which could reasonably 
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be said to be necessary for the maintenance of the 
public schools, then it must be upheld as constitu- 
tional. The trial court said: ‘‘An analysis of the 
above stated constitutional provision (Article VIII, 
section 1) shows that it is applicable to both the state 
and its subdivisions. A holding that the provision 
prohibits present tax for future improvements 
would, under present conditions, prevent the state 
from levying now for future acquisitions. In a state 
which has a history of aversion to build now and pay 
later, this does not seem reasonable. There has 
never, so far as the Court could find, been a constitu- 
tional restriction requiring construction or purchases 
by bonded debt. Large purchases must always re- 
quire taxes ahead or after the fact. They are often 
‘necessary,’ and over the long run as ‘necessary’ as 
meeting current expenses. In the absence of a con- 
stitutional provision prohibiting the accumulation of 
funds or requiring votes of the people for the accum- 
ulation of funds, it seems it should not and is not pro- 
hibited.’’ We agree. 

We now consider the authority of the board to en- 
ter into a contract for the purchase of land. The site 
was originally proposed as the location of an entire 
new high school. When the bond issue to finance 
the new school was rejected by the voters, the board 
arranged to purchase the land for the running track 
and football field. 

Section 79-503 et seq., R. R. 8. 1943, which are ap- 
plicable to Class VI school districts under section 79- 
1103, R. R. 8. 1943, grant authority to direct the pur- 
chase of a site for a ‘‘schoolhouse * * * or other 
school buildings’’ to the voters, as opposed to the 
board, of the school district. See specifically section 
79-506, R. R. S. 1948. An athletic program is a 
proper, and probably necessary, part of any high 
school curriculum. Since the statute envisions 
‘‘other school buildings’’ as being something differ- 
ent from ‘‘schoolhouse,”’ it clearly must include an 
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athletic facility with a cost in excess of $200,000. See 
Nicholas v. Calhoun, 204 Miss. 291, 37 So. 2d 313; 
School Dist. U2-20 Jt. v. Fanning, 232 Ore. 593, 377 P. 
2d 4, and decisions cited in Fulk v. School Dist. No. 8 
of Lancaster County, 155 Neb. 630, 53 N. W. 2d 56. 
The board was thus without authority, absent voter 
approval, to purchase the site, unless it can be said 
that the site selection procedure was changed by 
section 79-548.01, R. R. S. 1943. It was not. The legis- 
lative history confirms what is clear on the face of 
the act. Section 79-548.01, R. R. S. 1943, is a revenue 
measure only. There was no intention to withdraw 
from the electors the control over school site selec- 
tion given them by section 79-503 et seq., R. R. S. 
1948. The trial court was correct in holding that the 
board lacked authority to purchase the site. 

Finally, we reach the issue of the validity of the 
board’s contract with the Wilson architectural firm. 
Architectural fees are general expenses, not expen- 
ses of building which must be submitted to the vot- 
ers. See Fiske v. School District of the City of Lin- 
coln, 58 Neb. 163, 78 N. W. 392, affirmed on rehear- 
ing, 59 Neb. 51, 80 N. W. 265. The plans submitted 
under the architectural contract in that case were 
apparently of a more preliminary nature than those 
submitted in the case at bar, but we reject the plain- 
tiffs’ attempt to distinguish the Fiske case on that 
basis, for the rationale espoused there is equally ap- 
plicable here. The plans are a prerequisite to ob- 
taining an estimate of the cost for the project and to 
provide the board with information necessary for de- 
cisions on financing. It is, therefore, possible that 
plans would never be realized. As an exercise and 
necessary expense of the planning duties of a school 
board, architectural expenses on proposed improve- 
ments are general expenses. 

The plaintiffs next argue that the meeting, at 
which the architectural contract was let, violated 
Nebraska’s public meetings law. Section 84-1411, 
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R. R. 8. 1943, contains the relevant provisions of the 
public meetings law. It provides, in part, that: ‘‘(1) 
Each public body shall give reasonable advance 
publicized notice of the time and place of each meet- 
ing by a method designated by each public body and 
recorded in its minutes. Such notice shall be trans- 
mitted to all members of the public body and to the 
public. Such notice shall contain an agenda of sub- 
jects known at the time of the publicized notice, ora 
statement that the agenda, which shall be kept con- 
tinually current, shall be available for public inspec- 
tion at the principal office of the public body during 
normal business hours. The public body shall have 
the right to modify the agenda to include items of an 
emergency nature only at such public meeting.’’ 

In this case, the board meeting which authorized 
the approval of the contract with Wilson & Company 
was held on December 11, 1975. Notice of the meet- 
ing was posted at the high school, the courthouse, 
and the post office on December 9, 1975. The notice 
stated that the agenda for the meeting could be ob- 
tained at the office of the superintendent. The 
agenda included notice of a ‘‘discussion’’ with John 
Smutz of Wilson & Company. It stated that the dis- 
cussion ‘‘should result in determining whether we 
want this company or not.”’ The language may not 
be a model of clarity, but did inform the public that 
an agreement with the architect was to be discussed 
and possibly entered. The contention is without 
merit. 

The final attack is directed to section 79-503, R. R. S. 
1943, which requires 5-days notice to the voters of 
annual and special meetings. The section is con- 
cerned with building, leasing, or changing a school- 
house site, all of which require voter approval. As 
determined above, a contract for architectural serv- 
ices involves a general expense and may be ap- 
proved by the board without voter approval. All 


724 NEBRASKA REPORTS [ VoL. 202 


Columbus Bank & Trust Co. v. High Country Stable 


members of the board were present and none com- 
plain of inadequate notice. 

Finally, the school board complains of the taxation 
of costs against it by the trial court. Taxation of 
costs is a matter resting in the sound discretion of 
the trial court. See Sones v. Spiegal, 179 Neb. 838, 
140 N. W. 2d 799. In view of the success of the plain- 
tiffs in invalidating the land sale contract, it cannot 
be said that the court abused its discretion in assign- 
ing costs to the school board. 

The order of the trial court is affirmed. 

AFFIRMED. 


CoLUMBUS BANK AND TRUST COMPANY, A NEBRASKA 
BANKING CORPORATION, APPELLEE, V. HIGH COUNTRY 
STABLE, A PARTNERSHIP, DARVIN R. RITCHIE, DIANE F’. 
RITCHIE, GARY L. RITCHIE, EUGENE B. LEY, AND 
M. B. LEY, APPELLANTS, IMPLEADED WITH WILLIAM C. 
KARLIN, APPELLEE. 

277 N. W. 20 81 


Filed March 27, 1978. No. 41891. 


1. Negotiable Instruments: Burden of Proof. Unless specifically de- 
nied in the pleadings, signatures on a promissory note are admitted, 
and when the signatures are admitted, production of the instru- 
ment entitles the holder to recover unless the defendant establishes 
a defense. 

2. : - When signatures are admitted, the burden is upon 
the defendant to plead and prove a defense. 

3. Burden of Proof: Summary Judgments. When signatures are ad- 
mitted and the defendant has failed to plead a defense, no fact 
issue is presented. 

4. Summary Judgments. Existence of a factual dispute relative to 
issues not framed by the pleadings cannot preclude the rendition 
of a summary judgment otherwise appropriate. 


Appeal from the District Court for Platte County: 
JoHuN C. WHITEHEAD, Judge. Affirmed. 


Kelly, Kelly & Kelly, for appellants. 
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Kennedy, Holland, DeLacy & Svoboda, for appel- 
lee Columbus Bank. 


Heard before Krivosna, C. J., BOSLAUGH, CLINTON, 
and Waite, JJ., and Knapp, District Judge. 


Knapp, District Judge. 

Plaintiff bank brought this action against High 
Country Stable, a Nebraska partnership; Darvin R. 
Ritchie, Gary L. Ritchie, Eugene B. Ley, and Will- 
iam C. Karlin, the general partners thereof; and 
Diane F.. Ritchie and M. B. Ley, upon a promissory 
note executed and delivered to plaintiff by High 
Country Stable and upon written guaranties cover- 
ing the partnership’s indebtedness executed and de- 
livered to plaintiff by Darvin R. Ritchie and Diane 
F. Ritchie and by Eugene B. Ley and M. B. Ley. 
The action was stayed as to defendant Karlin follow- 
ing the filing of a Suggestion in Bankruptcy on his 
behalf. The remaining defendants answered by gen- 
eral denial. 

Following extensive discovery, plaintiff moved for 
summary judgment, alleging that the pleadings, 
depositions, and admissions on file, together with 
plaintiff's supporting affidavit, showed there was no 
genuine issue as to any material fact and plaintiff 
was entitled to judgment as a matter of law. The 
trial court sustained plaintiff’s motion, entered judg- 
ment against all remaining defendants and over- 
ruled defendants’ motion for new trial. Defendants 
appeal, contending that genuine issues as to material 
facts remain unresolved. We affirm the judgment 
of the trial court. 

The deposition of William Karlin established the 
execution and delivery of the promissory note and 
nonpayment thereof. Defendants’ admissions estab- 
lished the execution and delivery of the guaranties 
and nonpayment thereunder. Defendants’ answer 
did not specifically deny the signature on the note 
and, therefore, section 3-307, U. C. C., applies. That 
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section provides: ‘‘(1) Unless specifically denied in 
the pleadings each signature on an instrument is ad- 
mitted. * * * 

‘‘(2) When signatures are admitted or established, 
production of the instrument entitles a holder to re- 
cover on it unless the defendant establishes a de- 
fense.’’ Comment 1 following that section states: 
‘‘The purpose of the requirement of a specific denial 
in the pleadings is to give the plaintiff notice that he 
must meet a claim of forgery or lack of authority as 
to the particular signature, and to afford him an op- 
portunity to investigate and obtain evidence.”’ See, 
also, Center Bank v. Mid-Continent Meats, Inc., 194 
Neb. 665, 234 N. W. 2d 902; Adair v. Adair, 192 Neb. 
571, 222 N. W. 2d 908. 

Defendants’ sole contention on appeal is that cer- 
tain statements in the Karlin deposition can be con- 
strued as justification for inferences that funds be- 
longing to defendant partnership may have been 
wrongfully comingled with another Karlin account 
and that plaintiff may have received certain insur- 
ance proceeds and may have wrongfully failed to 
apply such proceeds to the account of the partner- 
ship and that, because of the possibility of coming- 
ling of accounts and the possibility of wrongful fail- 
ure to apply funds, there exists a factual issue as to 
the amount due on the note. 

The petition set out copies of the note and of the 
guaranties and alleged the amount claimed to be 
due. Defendants failed to plead payment, partial 
payment, wrongful acts, fraud, want of authority, or 
any other defense that would contravert plaintiff’s 
allegation of amount due. Such defenses must be af- 
firmatively pleaded in order to be available to defen- 
dants. Not being pleaded, no issue of fact is pre- 
sented for determination. Center Bank v. Mid-Con- 
tinent Meats, Inc., supra; Poland v. Gibson, 190 Neb. 
696, 211 N. W. 2d 900. 

An affirmative defense not pleaded raises no issue. 
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The existence of a factual dispute relative to a non- 
existent issue cannot preclude the rendition of a 
summary judgment otherwise appropriate. The 
judgment of the trial court was correct and is af- 
firmed. 

AFFIRMED. 


Joun W. DECAMP, INDIVIDUALLY AND ON BEHALF OF ALL 
OTHER TAXPAYERS SIMILARLY SITUATED, APPELLANT, V. 
Ciry oF LINCOLN, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE. 

277 N. W. 2d 83 


Filed March 27, 1979. No. 41901. 


1. Constitutional Law: Schools and School Districts: Counties. 
Article VII, section 5, of the Constitution of Nebraska, which pro- 
vides in part that all fines and penalties shall be appropriated 
exclusively to the use of the common schools in the counties where 
the fines or penalties are imposed, applies only to penalties which 
are pecuniary punishments inflicted by laws, ordinances, or police 
regulations for their violation. 

2. Constitutional Law: Fees and Costs. Court costs are not fines or 
penalties within the meaning of Article VII, section 5, of the Con- 
stitution of Nebraska. 

3. Ordinances: Fees and Costs. Where the record shows that an 
ordinance prescribes uniform court costs for a range of offenses 
irrespective of the amount of the fine and that the costs are actually 
collected pursuant to a court proceeding and nothing in the record 
shows that the costs collected are not compensatory, then the sums 
collected as court costs will not be held to be penalties. 


Appeal from the District Court for Lancaster 
County: Wi.LLiam D. Buus, Judge. Affirmed. 


Herbert J. Friedman, Friedman Law Offices, for 
appellant. 


Charles D. Humble, City Attorney, and William G. 
Blake, for appellee. 


Heard before Krivosua, C. J., BOSLAUGH, McCown, 
CLINTON, BRODKEY, and WHITE, JJ., and SPENCER, Re- 
tired Justice. 
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CLINTON, J. 

This is an action begun in the District Court for 
Lancaster County by plaintiff, a taxpayer of the City 
of Lincoln and of School District No. 1, City of Lin- 
coln, individually and on behalf of other taxpayers 
similarly situated. Plaintiff urges that the part of 
the City’s ordinance, section 10.68.040, relating to 
court costs is in violation of Article VII, section 5, of 
the Constitution of Nebraska, and seeks an account- 
ing of funds designated in the ordinance as ‘‘court 
costs.’’ The action is brought for the benefit of the 
above-mentioned school district. The defendant 
City of Lincoln does not challenge the standing of the 
plaintiff to bring this action. The District Court held 
the ordinance constitutional. We affirm. 

Article VII, section 5, of the Constitution of Nebras- 
ka, insofar as pertinent to this action, provides: ‘‘All 
fines, penalties, and license money, arising under 
the general laws of the state, . . . shall belong and be 
paid over to the counties respectively, where the 
same may be levied or imposed, and all fines, penal- 
ties, and license money arising under the rules, by- 
laws, or ordinances of cities, villages, precincts, or 
other municipal subdivision less than a county, 
shall belong and be paid over to the same respec- 
tively. All such fines, penalties, and license money 
shall be appropriated exclusively to the use and sup- 
port of the common schools in the respective subdi- 
visions where the same may accrue, ....”’ 

Chapter 10.68 of the Lincoln municipal code estab- 
lishes ‘‘a violations bureau’’ under the jurisdiction of 
the municipal court. The ordinance providing that 
costs in cases processed by a violations bureau shall 
be set by ordinance was enacted pursuant to the 
authority of section 26-112 (2), R. R. S. 1943, as 
amended in 1967. That statute, insofar as is pertin- 
ent, provides as follows: ‘‘The clerk of the munici- 
pal court shall charge and receive the following fees: 
... (2) Incriminal matters: ... six dollars; except 
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that in all cases handled by a violations bureau es- 
tablished by the local governing body by ordinance, 
under the jurisdiction of the municipal court, the 
court cost shall be as set forth in such ordinance; 

Certain sections of the Lincoln municipal code, 
chapter 10.29, details of which the parties apparently 
did not consider significant, define regulations and 
prohibitions relative to the parking of motor vehicles 
on city streets. The ordinance which is attacked, 
section 10.68.040, establishes the fines and penalties 
for violations of the various parking ordinances and 
regulations and it provides that any person accused 
of a violation may ‘‘appear before the violations 
bureau of the Municipal Court, and waive arraign- 
ment and right to a hearing and enter a plea of 
guilty by a payment... in those complaints involv- 
ing a parking ordinance or regulation.”’ 

Fines of 5 cents if paid within 5 days of receipt of 
the police tag and $1.05 if paid within 5 to 15 days are 
then prescribed in the ordinance. These two fines, it 
is inferable, are applicable to parking meter viola- 
tions; for other violations, the fines are graduated 
from $4.05 to $29.05, which amounts include added 
penalties for delay in payment. In the case of every 
fine from 5 cents to $29.05, the ordinance provides 
that court costs of 95 cents shall be assessed. Al- 
though we do not regard it as significant, we note 
the fact that the notice portion of the uniform cita- 
tion and complaint (the police tag) does not separate 
fine and costs. For example, the 5-cent fine and 
costs of 95 cents for a parking meter violation, if 
paid within the 5-day period, are listed on the cita- 
tion simply as $1. 

The cause was submitted to the trial court on a 
stipulated statement of facts, and that stipulation, 
together with the proceedings showing its admission 
in evidence and the appropriate certification, consti- 
tutes the entire bill of exceptions in this case. 
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In addition to stipulating the status of the parties 
and the enactment, effectiveness, and contents of 
the pertinent ordinances, the stipulation indicates 
the following facts. During the period April 18, 1973, 
to April 18, 1977, the City issued citations of the type 
previously described to motorists for violating the 
ordinances pertaining to parking meters; and motor- 
ists paid either $1 or $2, depending upon the time of 
payment, to the clerk of the municipal court of Lin- 
coln. An accounting of funds is attached to the stip- 
ulation. It indicates that, during the period previ- 
ously mentioned, the total amount collected by the 
violations bureau for parking meter violations was 
$809,448.60; of that amount, $277,141.40 was for the 
fine portion which was paid to the Lincoln school dis- 
trict, and $532,307.20 was for court costs and was 
paid into the general fund of the City. 

The plaintiff's arguments are neither well devel- 
oped nor sharply focused. However, as we interpret 
them, he appears to be taking two positions: (1) All 
court costs under the ordinance are penalties within 
the Constitution and therefore their use in the gen- 
eral fund of the City is unconstitutional, and (2) in 
any event, the $1 and $2 parking meter assessments 
are purely fines and their divergence to pay admin- 
istrative costs in the guise of ‘‘court costs’’ is a vio- 
lation of the Constitution. 

In support of his position, the plaintiff relies pri- 
marily upon the following precedents: School Dis- 
trict of McCook v. City of McCook, 163 Neb. 817, 81 
N. W. 2d 224; School District of Omaha v. City of 
Omaha, 175 Neb. 21, 120 N. W. 2d 267. He also cites 
opinions of the Supreme Courts of Wisconsin and 
Missouri interpreting somewhat similar constitu- 
tional provisions, but, in view of our analysis of Ne- 
braska law, we need not consider them. 

In School District of McCook v. City of McCook, 
supra, this court had before it the question of the ap- 
plicability of Article VII, section 5, of our Constitu- 
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tion, to money collected for violations of parking 
meter regulations of the City of McCook. We held 
there that the sums collected were penalties to 
which the constitutional provision applied. The ap- 
plicability of the McCook case to the present case 
will be considered in detail later in this opinion. 

In School District of Omaha v. City of Omaha, 
supra, we held that forfeited recognizances and cash 
bonds were penalties within the meaning of the Con- 
stitution. This case is of little value in resolving the 
issue before us because of the unique status of court 
costs in our legal system. 

Plaintiff's first claim, that all court costs imposed 
in connection with any proceeding for violation of 
law, ordinance, or regulation are penalties within 
the meaning of Article VII, section 5, Constitution of 
Nebraska, does not withstand the scrutiny of either 
constitutional history or precedent. 

Article VII appropriates ‘‘All ... fines, penalties, 
and license money . . . exclusively to the use and 
support of the common schools....’’ An examina- 
tion of the history of court costs prior to the passage 
of that amendment demonstrates beyond any doubt 
that the framers of the amendment chose their 
words carefully, and if they had intended that court 
costs be included, they would have said so specifi- 
cally. 

The first Nebraska Constitution, which was 
adopted by the electors in 1866 and became the fun- 
damental law of the state in 1867, did not contain the 
provision in question. That provision first appears 
in the Constitution of 1875. Before the Constitution 
of 1875 was adopted, the concept of court costs as 
something distinct from either fines or penalties had 
already been recognized by the Legislature and was 
embodied in various statutes of the state. See, e.g., 
sections 276, 278, and 282 of Chapter XXVI, General 
Statutes of Nebraska, 1876, pp. 787-789, as well as 
Chapter L, G.S., 1873, p. 840. Court costs from the 
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enactment of the first statute to today have been 
payable whether the person charged of a crime was 
convicted or acquitted. See, § 537, G.S., 1873, p. 841; 
§§ 29-2701 to 29-2709, R. R. S. 1943. Where the person 
is acquitted the costs, including that part of costs 
known as filing fees, are paid by the government. 
§ 537, G.S., 1873, p. 841; § 29-2705, R. R. S. 1943. That 
court costs have been, during all our history, pay- 
able both in civil as well as criminal cases, is so well 
known as to not require demonstration. Some of such 
costs are in partial recompense for the expenses of 
court operation, while others reimburse the party 
for expenses incurred. Court costs have never been 
treated as penalties for the violation of a law. 

Since the enactment of the amendment, this court 
has often been called upon to determine whether 
various forfeitures or impositions, both in criminal 
and civil matters, were penalties within the meaning 
of the constitutional provision. See the cases cited 
in the annotation, Article VIII, section 612, Constitu- 
tion of 1875, contained in Cobbey’s Annotated Stat- 
utes of Nebraska, 1911, as well as the annotations 
appearing in later volumes. It has never been held 
that court costs are included within the term ‘‘pen- 
alty’’ as used in the Constitution. 

In School District of McCook v. City of McCook, 
supra, upon which the plaintiff relies, we cited 
School District of the City of Omaha v. Adams, 147 
Neb. 1060, 26 N. W. 2d 24, in which we had held that 
the 50-percent ‘‘penalty’’ imposed for failure to list 
personal property for taxation was clearly not the 
sort of penalty contemplated by Article VII, section 
5, of the Constitution, saying: ‘‘We said, also, that 
the more strict definition of ‘penalty’ was intended, 
that is, the pecuniary punishment inflicted by a law, 
ordinance, or police regulation for its violation.”’ 
We hold that court costs do not fall within this strict 
definition. 

We now turn to the more difficult question. Are 
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the $1 and $2 impositions penalties disguised as 
costs? On the basis of the record before us and be- 
fore the trial court, we cannot say so. There is in 
the record no history of what preceded the ordinance 
in question with which we might compare the pres- 
ent operation of the violations bureau. Only on the 
basis of such a comparison could the fact finder de- 
tect a subterfuge and say as a matter of law that the 
impositions in question are fines or penalties in toto. 
It is worthy of note, however, that before section 26- 
112, R. R. S. 1948, was amended in 1967 recognizing 
the processing of parking violations by a violations 
bureau under the aegis of the municipal court, park- 
ing violations of all types were required to be 
handled in the municipal court in the same manner 
as any other prosecution. Court costs in such cases 
were $5. L.B. 579, Laws 1963, p. 528. The express 
purpose of the 1967 amendment was to permit a re- 
duction of court costs where the violations were 
processed by a violations bureau. L.B. 189, Laws 
1967, p. 452. Thus, the effect of the 1967 amendment 
and the ordinance, Lincoln municipal code, chapter 
10.68, was to reduce costs in parking violation cases 
from $5 to 95 cents while L.B. 184, Laws 1971, in- 
creased to $6 the court costs in cases other than 
those processed by a violations bureau. 

The factual and legal circumstances existing in 
School District of McCook v. City of McCook, supra, 
are clearly distinguishable from those in this case. 

The McCook ordinance required the deposit of a 
coin in the meter, and parking was lawful only dur- 
ing the metered time. In the case of a violation, a 
notice requiring the person to report to the police sta- 
tion was placed on the auto of the violator by the po- 
lice department. The ordinance made no provision as 
to what happened then although it did provide for a 
penalty in the form of a $100 fine. However, such 
fine was not involved in the McCook case. The City 
of McCook later enacted a supplementary ordinance 
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which provided that if a violator failed to appear 
within 3 days, a complaint and warrant would be is- 
sued but, if the violator appeared within 3 days, he 
could plead guilty and pay $1 to cover costs and ex- 
penses of administration. 

Still later, a ‘‘regulation’’ was adopted which pur- 
ported to increase parking fines from 5 cents to 25 
cents if the person appeared within 24 hours and to 
$1 if he appeared after 24 hours. The origin or basis 
of the 5-cent fine did not appear in the record in that 
case. Thereafter, yet another amendatory ordinance 
was enacted which provided that violators appear- 
ing at the police station within 24 hours after receiv- 
ing the notice were required to pay 25 cents, con- 
sisting of 10 cents for the parking privilege and 15 
cents for administrative expense. If the appearance 
was more than 24 hours after the notice was issued, 
the payment was set at $1.25, consisting of 10 cents 
for the unpaid parking and $1.15 for administration 
costs. Only after 72 hours would a complaint be 
filed, a warrant issued, and a fine imposed. 

During the existence of these provisions only four 
complaints were filed, and those were dismissed 
upon payment of the amounts above mentioned. The 
question in School District of McCook v. City of 
McCook, supra, was whether the sums of money re- 
ceived by the city pursuant to the violation notices 
were penalties within the meaning of the constitu- 
tional provision. 

In School District of McCook v. City of McCook, 
supra, we said: “It is apparent... that the collec- 
tion of the 5-cent and 25-cent charges were no part of 
the regulatory purpose of the ordinance, but were in 
fact penalties paid by the violator to purge himself 
of the charge of violating the overparking provisions 
of the ordinance.’’ We then held: ‘‘The collection 
of money by a city, under an ordinance permitting 
its payment in a fixed amount within a specified 
time to avoid prosecution for the violation of a regu- 
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latory ordinance under the police power, is a penalty 
within the meaning of Article VII, section 5, of the 
Constitution. 

“The exactions involved in the present case are 
punitive in character, and not remedial or compen- 
satory to the city, and as such are penalties arising 
under the rules, by-laws, and ordinances of cities as 
provided in Article VII, section 5, of the Constitu- 
tion.”’ 

In McCook, no complaints were filed, no court was 
involved, and there were no court costs to be paid or 
that could be paid. The entire amount of the imposi- 
tions was clearly punitive. In the case now before 
us, the ordinance prescribes uniform court costs 
throughout the entire range of offenses irrespective 
of the amount of the fine. Complaints are filed 
which are processed by the violations bureau, an ad- 
ministrative arm of the municipal court. Payment 
of the specified amount to the violations bureau is 
deemed equivalent to the entry of a plea of guilty in 
court. The purpose of the costs appears to be com- 
pensatory and the record does not contradict that 
conclusion. The circumstances which led to our 
conclusion in McCook simply are not present here. 

AFFIRMED. 


NORMAN EXGLE AND LINDA EGLE, APPELLANTS, V. JOHN 
JUNIOR KITT AND MARGIE E.. KITT, APPELLEES. 
277 N. W. 2d 87 


Filed March 27, 1979. No. 41926. 


1. Trial: Motions, Rules, and Orders. A pretrial order, entered fol- 
lowing a pretrial conference, controls the subsequent course of the 
action unless modified. ; 

2. Contracts: Specific Performance: Abatement. A purchaser, in 
an action for partial specific performance of a land contract, is en- 
titled to an abatement of the purchase price with respect to seller’s 
deficiency of title, even though purchaser, at the time of contract- 
ing, knew of such deficiency, when (1) seller contracted to sell the 
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entire interest in the land, and (2) purchaser had reasonable 
grounds to believe seller could fulfill the contract. 
Appeal from the District Court for Hitchcock 
County: Jack H. HENpRIx, Judge. Reversed with 
directions. 


Padley & Dudden, P.C., and Thomas J. Holmes, 
for appellants. 


C. Kenneth Spady of McGinley, Lane, Mueller, 
Shanahan & McQuillan, for appellees. 


Heard before BoSLAUGH, CLINTON, and WHITE, JJ., 
and Rist and WINpDRwy, District Judges. 


Rist, District Judge. 

This is an action for specific performance of an op- 
tion contract for the purchase of real estate brought 
by plaintiffs, Norman and Linda Egle, against defen- 
dants, John and Margie Kitt, wherein plaintiffs are 
purchasers and defendants are sellers. 

The evidence reflects without significant dispute 
that in 1968, plaintiffs leased approximately 2,010.41 
acres of farm and grazing land from defendants for 
5 years upon a cash-rent basis. This lease was re- 
newed January 1, 1973, for an additional term of 5 
years. On August 10, 1973, the parties entered into a 
written agreement giving plaintiffs the option to pur- 
chase the land from defendants for $185,000, to be 
paid in the manner specified in the option contract, 
the option period being the term of the renewed 
lease. Said option provided that if it were exercised 
by plaintiffs, the defendants would execute and de- 
liver to plaintiffs, ‘‘a good and sufficient warranty 
deed,’’ conveying the land to plaintiffs. In 1975, oil 
exploration was conducted upon the land and its 
value rose substantially. Defendants then told 
plaintiffs they intended to retain the mineral rights 
to the land, and later told plaintiffs that defendants’ 
children, all of whom were of full age and who owned 
an undivided three-fifths interest in the land, would 
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not convey, and that defendants considered the op- 
tion valueless. Plaintiffs then commenced this ac- 
tion for specific performance and tendered the 
downpayment required by the option into court. 
Neither the renewed lease nor the option agreement 
were terminated by the parties. 

Plaintiffs’ amended petition alleged in substance 
the facts concerning the leases, the execution of the 
option contract, the ownership by defendants of only 
an undivided two-fifths interest in the land, and de- 
fendants’ refusal to carry out the option contract. 
Plaintiffs prayed for specific performance with 
damages to the extent of the interest which defen- 
dants could not convey. 

Defendants, by answer, admitted the leases and 
generally denied the other allegations of the 
amended petition. 

On trial, the attorney for defendants who had pre- 
pared the option contract, testified that on August 
10, 1973, the option was being prepared in his office 
with the parties present, and he then told both parties 
that defendants were not the owners of all the land 
and did not have the power to sell it; that plaintiff, 
Norman Egle, then said he was aware of this but 
needed the option for the purpose of a loan applica- 
tion. The attorney testified he then prepared the op- 
tion contract because the defendant, John Kitt, di- 
rected it be done. 

The defendant, John Kitt, testified that at the time 
of this conversation, the plaintiff, Norman Egle, said 
he needed the option so he could get a loan to pur- 
chase the land. John Kitt also admitted that at the 
time the option was signed it was his intent to sell 
the land to plaintiffs but he was no longer willing to 
do so. 

The plaintiff, Norman Egle, was never asked if the 
above conversation occurred on August 10, 1973, and 
made no denial of it. He did testify that when the 
option was signed by the parties on that date he 
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thought he had an agreement to buy the entire in- 
terest in the land. 

The trial court entered its judgment granting 
plaintiffs specific performance with respect to the 
two-fifths interest owned by defendants, directing 
the latter to convey the same to plaintiffs for two- 
fifths of the purchase price set forth in the option 
contract and abated the remaining three-fifths of 
that price. 

Defendants filed their motion for new trial alleg- 
ing the judgment was contrary to the law and the 
evidence. The trial court sustained the motion and 
ordered a new trial, specifically finding: (1) A pur- 
chaser is not entitled to abatement of purchase price 
if aware of the deficiency in title prior to entering 
into the contract, and (2) the testimony reflected 
plaintiffs were advised of defendants’ lack of title 
prior to signing the option contract, with no denial 
thereof by plaintiffs. 

From this action of the trial court the plaintiffs 
have appealed, assigning as error the trial court’s 
determination that abatement should be denied 
where the vendee has knowledge of the title deficiency 
at the time of contracting and that lack of such 
knowledge by plaintiffs was an affirmative defense 
never pleaded by defendants and hence not properly 
before the court. 

We deal with the last assignment first. It is not 
well stated in the briefs, but plaintiffs’ position is 
that defendants must allege and prove plaintiffs’ 
knowledge of title deficiency if it is to be considered. 
The pleadings do not raise this issue but we note the 
pretrial order outlining the issues to be tried in- 
cluded the following: ‘‘The court may consider any 
issues made up by the pleadings and the evidence, 
and is not restricted to the consideration of these is- 
sues (issues specifically noted in the pretrial 
order).’’ This order was unmodified and governed 
the subsequent course of the action. O’Shea v. 
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O’Shea, 191 Neb. 217, 214 N. W. 2d 486. It is suffi- 
cient to encompass the court’s consideration of the 
issues of title deficiency and plaintiffs’ knowledge of 
the same as reflected in the evidence. 

There is no question but what defendants only 
owned an undivided two-fifths interest in the land. 
Neither party contends otherwise. We also believe 
the trial court was correct in determining the evi- 
dence showed plaintiffs had knowledge of such title 
deficiency prior to signing the option contract. We 
proceed further on that basis. 

The question to be considered first is whether the 
trial court correctly stated the rule of law in its 
order sustaining the motion for new trial, namely, 
that knowledge by vendees of vendors’ title defi- 
ciency prior to the execution of the contract, bars 
abatement of purchase price in an action for partial 
specific performance. 

The rule as fully set out in the case relied upon by 
the trial court, Moore v. Lutjeharms, 91 Neb. 548, 136 
N. W. 348, is: ‘‘If a purchaser, at the time of enter- 
ing into a contract for the purchase of real estate, is 
aware of a defect in the vendor’s interest or title, or 
deficiency in the subject matter, he will not, in a suit 
for specific performance, be entitled to any compen- 
sation or abatement of price, unless equity and good 
conscience clearly require it.’’ (Emphasis supplied.) 
See, also, O’Brien v. Fricke, 148 Neb. 369, 27 N. W. 
2d 403. The rule, therefore, is not as absolute as in- 
dicated in the trial court’s order. 

This court has not had occasion to delineate cri- 
teria or circumstances when equity would not apply 
the rule denying abatement, although there is dicta 
in the case of Smith v. Hornkohl, i166 Neb. 702, 90 N. 
W. 2d 347, discussing some considerations in this re- 
gard. Other jurisdictions have considered the ques- 
tion of when prior knowledge ought not bar abate- 
ment and are found and discussed in detail in Anno- 
tations, 154 A.L.R. 767. See, also, 71 Am. Jur. 2d, 
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Specific Performance, §§ 131, 175, pp. 168, 223. An 
annotation of a purchaser’s right to partial specific 
performance is found in Annotations, 148 A.L.R. 563. 

We conclude from an examination of these author- 
ities that in an action by a purchaser for partial spe- 
cific performance of a land contract, abatement of 
purchase price should be granted even though at the 
time of contracting the purchaser had knowledge of 
seller’s title deficiency, when (1) the seller con- 
tracted to sell the entire interest in the land, and (2) 
the purchaser had reasonable grounds to believe the 
seller could fulfill the contract. 

Applying this rule to the case before us we note it 
was Clearly the intention of both parties that the op- 
tion agreement, at the time of its execution, cover 
the entire interest in the land; that plaintiffs, as 
lessees, had dealt with defendants, as lessors, for 
the entire interest in the land for over 5 years before 
the option contract was executed, and continued to 
do so until defendants, finding that oil exploration 
had caused a significant increase in value, sought to 
avoid the obligation by first stating they wished to 
reserve the mineral rights, then advising that their 
children would not convey, and finally, indicating 
they considered the option unenforceable. The fact 
that defendants were parents of the other owners 
and had dealt with plaintiffs on the basis of the en- 
tire interest in the land over such a period of time 
would, under the circumstances shown here, afford 
a reasonable basis for plaintiffs to believe, at the 
time the option was executed, the defendants were 
in a position to carry out the contract according to 
its terms. It is clear this is what plaintiffs expected 
and equally clear what defendants intended to do 
until subsequent events changed their minds. We 
find no evidence in the record that plaintiffs had any 
reason to believe defendants could not or would not 
carry out the contract until long after its execution. 

It would, therefore, be inequitable to deny partial 
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specific performance to plaintiffs with respect to the 
interest owned by the defendants and abating the 
purchase price proportionately for that which they 
do not own and cannot now convey. The trial court’s 
original judgment was correct. 

We therefore reverse the action of the trial court 
sustaining defendants’ motion for new trial and di- 
rect that the court’s original judgment be reinstated 
with appropriate modification of the time period for 
carrying out the same following receipt of the man- 


date of this court. 
REVERSED WITH DIRECTIONS. 


EpDwWaRD H. ECKSTEIN ET AL., APPELLANTS, Vv. CITY OF 
LINCOLN, NEBRASKA, A MUNICIPAL CORPORATION, 
APPELLEE. 

277 N. W. 2d 91 


Filed March 27, 1979. No. 41933. 


1. Property: Due Process. The right to full and free use and enjoy- 
ment of one’s property in a manner and for such purposes as the 
owner may choose, so long as it is not for the maintenance of a 
nuisance or injurious to others, is a privilege protected by law, and 
one of which a property owner may not be deprived without due 
process of law. 

2. Property: Police Powers. The owner’s right to use his property is 
subject, however, to reasonable regulation, restriction, and control 
by the state in the legitimate exercise of its police powers. 

3. Ordinances: Police Powers. The test of legitimacy is the exist- 
ence of a real and substantial relationship between the exercise of 
those powers in a particular manner, and the peace, public health, 
public morality, public safety, or the general welfare of the city. 

4. Ordinances: Property. A police regulation cannot arbitrarily in- 
vade private property or personal rights. 

5. Ordinances. There must be a reasonable relationship between the 
object the ordinance seeks to accomplish and the means by which it 
operates. 

There must be a clear, real, and substantial connection be- 

tween the assumed purpose of the enactment and its actual pro- 

visions. 


Appeal from the District Court for Lancaster 
County: WitulaMm D. Buiur, Judge. Reversed and 
remanded with directions. 
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Miles W. Johnston and Johnston, Grossman, John- 
ston, Barber & Wherry, for appellants. 


Charles D. Humble, City Attorney, and James D. 
Faimon, for appellee. 


Heard before Krivosna, C. J., BosLaucH, McCown, 
BRODKEY, WHITE, and Hastinacs, JJ., and Ronin, Dis- 
trict Judge. : 


BOsLauGH, J. 

The plaintiffs own residence properties on 44th 
Street north of Colfax Avenue in Lincoln, Nebraska. 
This action was brought to enjoin the City from en- 
forcing an ordinance relating to the use of private 
wells within the city limits. The ordinance, section 
8.52.010 of the Lincoln municipal code, provides as 
follows: ‘‘The use of private wells within the limits 
of the city for domestic purposes shall be permitted 
only when the city’s water distribution system is not 
available to the premises on which water is required. 
The city water distribution system shall, for the pur- 
poses of this chapter, be considered available when 
a water distribution main is located within three 
hundred feet of any part of said premises on which 
water is required.”’ 

The plaintiffs’ homes were constructed between 
1956 and 1963 and all are served by private wells. 
The area was annexed and became a part of the City 
in 1964. There was no city water service available 
to any of the properties prior to 1969. Commencing 
in 1975 the plaintiffs began to receive letters from 
city officials advising them that their water supply 
did not comply with the ordinance and that they 
would be required to bring it into compliance. This 
action was commenced on August 26, 1977. 

The petition alleged that the ordinance was uncon- 
stitutional and confiscatory and deprived the plain- 
tiffs of their property rights without due process of 
law. The City filed no answer but the case was tried 
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on the theory that the City had alleged the ordinance 
was valid as a health measure. 

The parties stipulated that the plaintiffs’ homes 
were served by a sanitary sewer constructed by an 
improvement district in 1957, and that the well on 
each property has been used since the residence was 
constructed. The parties further stipulated that the 
water system and well on each property had been 
regularly tested and approved by the State of Ne- 
braska for potability and health requirements; that 
the tests performed were the standard bacteriologi- 
cal quality tests of water; and that the tests passed 
the potability, sanitary, and health requirements for 
the year 1977. During the trial the counsel for the 
City stated it was ‘‘not contesting these wells are 
comtaminated (sic).’’ . 

The trial court found that the ordinance was a 
valid exercise of the police power because there was 
a likelihood that the wells might become contamin- 
ated. The plaintiffs appeal from the judgment dis- 
missing the action. 

The City presented evidence concerning the city 
water system in which the water is treated with 
chlorine and tested constantly to reduce the possibil- 
ity that the water might become contaminated with 
bacteria or chemicals. A sanitarian employed by 
Lincoln-Lancaster County health department testi- 
fied that it is more likely for untreated ground water 
to become contaminated than city water which has 
been treated. 

The director of the Lincoln-Lancaster County 
health department testified that from a public health 
standpoint a treated public water source was prefer- 
able to a private well. Although the home of this 
witness was served by a private well, he stated that 
he would connect to the city water system if it was 
available in his area. 

The plaintiffs do not dispute the right of the City to 
adopt ordinances to protect the health and general 
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welfare of its citizens. The issue here is whether 
the ordinance in question was necessary and reason- 
ably designed to protect the health and general wel- 
fare of the City. 

The right to full and free use and enjoyment of 
one’s property in a manner and for such purposes as 
the owner may choose, so long as it is not for the 
maintenance of a nuisance or injurious to others, is 
a privilege protected by law, and one of which a 
property owner may not be deprived without due 
process of law. The owner’s right to use his prop- 
erty is subject, however, to reasonable regulation, 
restriction, and control by the state in the legitimate 
exercise of its police powers. The test of legitimacy 
is the existence of a real and substantial relation- 
ship between the exercise of those powers in a par- 
ticular manner, and the peace, public health, public 
morality, public safety, or the general welfare of the 
city. Stahla v. Board of Zoning Adjustment, 186 
Neb. 219, 182 N. W. 2d 209. 

A police regulation cannot arbitrarily invade pri- 
vate property or personal rights. United States 
Brewers’ Assn., Inc. v. State, 192 Neb. 328, 220 N. W. 
2d 544. 

There must be a reasonable relationship between 
the object the ordinance seeks to accomplish and the 
means by which it operates. Clough v. North Cen- 
tral Gas Co., 150 Neb. 418, 34 N. W. 2d 862. There 
must be a clear, real, and substantial connection be- 
tween the assumed purpose of the enactment and its 
actual provisions. Carolene Products Co. v. Ban- 
ning, 131 Neb. 429, 268 N. W. 313. 

In Board of Health v. Crew, 212 Md. 229, 129 A. 
2d 115, cited by the City, a regulation requiring 
property owners to connect to a public water sys- 
tem when it was available was held valid. The 
well involved in that case was a shallow well lo- 
cated near several septic tanks or cesspools and 
the evidence showed that contamination was _ in- 
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evitable. A similar factual situation does not exist 
in this case. 

The evidence in this case shows that in certain sit- 
uations it is likely a well will become contaminated. 
The evidence, however, contains very little concern- 
ing the particular wells of the plaintiffs which are 
involved in this action. The plaintiffs do not contest 
the right of the City to prohibit the use of water from 
contaminated wells. The plaintiffs’ contention is 
that the City has no right to prohibit the use of water 
from private wells because there is merely a possi- 
bility that the wells may become contaminated. 

As we view the record the ordinance is over- 
broad. The evidence does not support a finding 
that the possibility of the plaintiffs’ wells becom- 
ing contaminated is sufficiently probable to justify 
an absolute prohibition against their use for domes- 
tic purposes. 

The judgment is therefore reversed and the cause 
remanded with directions to enter judgment for the 
plaintiffs in accordance with this opinion. 

REVERSED AND REMANDED WITH DIRECTIONS. 

KRIvosHa, C. J., concurs in result. 


Joan S. FERLISE, APPELLEE, V. BYRON RAZNICK, AS 
PERSONAL REPRESENTATIVE OF THE ESTATE OF 
RosE RAZNICK, APPELLANT. 

277 N. W. 2d 94 


Filed March 27, 1979. No. 41948. 


1. Evidence. Any statement made by or attributable to a party to an 
action which constitutes an admission against his interest and 
tends to establish or disprove any material fact in the case is com- 
petent evidence against him. 

2. Trial: Juries. The court should eliminate all matters not in dis- 
pute and submit to the jury only the controverted questions of 
fact upon which the verdict must depend. 
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Appeal from the District Court for Douglas County: 
THEODORE L. RIcHuLING, Judge. Affirmed. 


Michael G. Helms for Schmid, Ford, Mooney, Fred- 
erick & Caporale, for appellant. 


Michael J. Lehan, for appellee. 


Heard before BosLaucH, McCown, CLINTON, and 
Waite, JJ., and Reimer, District Judge. 


Reimer, District Judge. 

The plaintiff brings this action for injuries suf- 
fered in an automobile accident against the original 
defendant, Rose Raznick, who later died, and the ac- 
tion was revived against her personal representa- 
tive. After trial to a jury in the District Court for 
Douglas County, Nebraska, both a verdict and judg- 
ment were entered for the plaintiff in the sum of 
$13,500. We affirm. 

Negligence of defendant’s decedent is not denied 
and no claim of contributory negligence is made. 
The sole issue before the jury was the nature and ex- 
tent of the plaintiff’s injuries. On this matter, the 
following facts are relevant. The plaintiff was, at 
the time of the accident, 51 years of age and had 
been a widow for a number of years. Her employ- 
ment career commenced in 1973 after her children 
were raised. She worked at several different places 
and, eventually, was employed as a waitress and 
bartender until this employment was terminated on 
June 15, 1975. The accident happened on June 18, 
1975, while the plaintiff was going to make applica- 
tion for unemployment benefits. Plaintiff later 
made application for unemployment benefits under 
date of June 30, 1975, and soon thereafter began 
drawing benefits which continued into the year 1976, 
although at times she had part-time employment 
and the amount of benefits were reduced by her 
part-time earnings. Plaintiff testified that she was 
offered work as a bartender approximately 3 weeks 
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following the accident, but was unable to do that type 
of work so soon; that she did go back to work as a 
part-time bartender in November 1975; and that she 
tried to get other, less strenuous employment be- 
tween June and November. At one time she tried 
selling insurance, but the numerous occasions of get- 
ting in and out of the car ‘‘ended up as bad”’ as bar- 
tending. 

The defendant assigns and argues in the brief two 
errors. The first deals with the application of the 
plaintiff for unemployment benefits. This issue was 
first raised prior to trial when plaintiff, by motion in 
limine, requested an order of the court restricting 
the defendant from attempting or bringing to the at- 
tention of the jury evidence of the fact that plaintiff 
may or may not have received unemployment bene- 
fits. On this matter the court correctly ruled as fol- 
lows: ‘‘THE COURT: If she claims that she was 
unable to work at all and she certified that she was 
able to work, then I will permit it, but if she claims 
she was only diminished in her ability to work, then 
that evidence would not be pertinent, because while 
it doesn’t say she is able to do any kind of work, only 
that — It’s a question of whether it’s an inability to 
work at all or a diminished capacity to work.”’ 

During the course of the trial, in chambers and out 
of the presence of the jury, defendant had certain 
documentary evidence marked as exhibits ‘‘A’’ 
through ‘‘'M’’ and offered the same into evidence, 
upon which offer the court ruled: ‘‘* * * the exhibits 
standing by themselves serve no useful purpose of 
cross examination; that they are not a rebuttal of 
the testimony already given by the witness, both on 
direct examination and cross examination, and that 
receipt of these exhibits, the Court having reviewed 
the same in camera, would only unduly confuse the 
jury and encumber the record.’’ The court then sus- 
tained the plaintiff’s motion in limine. 

A careful examination of these exhibits indicated 
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that most of them deal with periods of time after No- 
vember 1975, when the plaintiff started to work part 
time. As to these exhibits, the ruling of the court 
was correct. 
Only exhibits ‘‘H’’ and ‘‘I’’ are relevant to this dis- 
cussion. Exhibit ‘‘H’’ consists of four pages of rec- 
-ords from the Nebraska Department of Labor, Divi- 
sion of Employment, and exhibit ‘‘I’’ consists of five 
pages of records from the same department. The 
first page of each exhibit is a ‘‘CLAIM FOR BENE- 
FITS” form, appearing to have been signed by the 
plaintiff in exhibit ‘‘H’’ on June 30, 1975, and in ex- 
hibit ‘‘I’’ on November 3, 1975. Each form contains 
this printed statement immediately above the appar- 
ent signature of the plaintiff: ‘12. I register for 
work, certify that I am unemployed, available and 
able to work, and that I am seeking suitable work. I 
am not seeking benefits under another State or Fed- 
eral Law or Railroad Unemployment Insurance. I 
understand that the Nebraska Law provides penal- 
ties for false statements. I claim benefits under the 
Nebraska Employment Security Law and state the 
above information is true and correct.’’ The re- 
maining pages of each exhibit do not appear to have 
been prepared by the plaintiff and no apparent sig- 
nature of plaintiff appears on any of those pages. 
The first page of each exhibit ‘‘H’’ and ‘‘I’’ were 
admissible in evidence. ‘‘The applicable rule is that 
extrajudicial statements of fact made by a party re- 
lating to matters material to the issues in a contro- 
versy are available to the adverse party in a trial 
thereof as admissions against interest or for im- 
peachment. Such statements are, however, not con- 
clusive but may be explained, rebutted, or contra- 
dicted, and thereafter are to be given such weight as 
the trier of the facts deems them entitled.’’ Dorn v. 
Sturges, 157 Neb. 491, 59 N. W. 2d 751. However, the 
remaining pages of each exhibit ‘‘H’’ and ‘‘I’’ were 
clearly irrelevant and immaterial to the issues in 
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this case and the court committed no error in ex- 
cluding the exhibits as offered. The record does not 
reveal that defendant ever made a separate offer of 
only the first pages of these exhibits. On this record 
we find no error. 

For defendant’s second assignment of error, it is 
complained that the court erred in failing to include 
the following in instruction No. 10: ‘‘ ‘there may be 
no recovery, however, for any result which normally 
would have followed from the pre-existing condition 
had there been no accident.’ ’’ 

The medical testimony of both Drs. Kinney and 
Minard was that the plaintiff suffered from an arth- 
ritic condition prior to the accident. Dr. Minard tes- 
tified that plaintiff was suffering from degenerative 
changes in her neck and back which are similar to 
what most people experience from age 30 on, but 
that in plaintiff these changes probably started by 
age 17. There is, however, no testimony of any type 
of disability prior to the time of the accident. The 
testimony is that the injury aggravated or acceler- 
ated the aging or arthritic process. 

“The trial court should eliminate all matters not 
in dispute and submit to the jury only the contro- 
verted questions of fact upon which the verdict must 
depend.’’ Myers v. Willmeroth, 151 Neb. 712, 39 N. 
W. 2d 423. The instructions were correct under this 
record. 

The judgment of the trial court should be, and is, 
affirmed. 

AFFIRMED. 
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IN RE INTEREST OF TABITHA CHANT, JESSE THOMAS, 
AND WILLIAM THOMAS, CHILDREN UNDER EIGHTEEN 
YEARS OF AGE. STATE OF NEBRASKA, APPELLEE, V. 
JESSE TYSON CHANT AND ROSE MARIE THOMAS CHANT, 
NATURAL PARENTS, APPELLANTS. 

IN RE INTEREST OF REBECCA ANN CHANT, A CHILD 
UNDER EIGHTEEN YEARS OF AGE. STATE OF NEBRASKA, 
APPELLEE, V. JESSE TYSON CHANT AND ROSE MARIE 
THOMAS CHANT, NATURAL PARENTS, APPELLANTS. 

277 N. W. 2d 97 


Filed March 27, 1979. Nos. 41990, 41989. 


1. Parent and Child: Minors. The right of parental custody and con- 
trol is a natural but not an inalienable right. The public also has a 
paramount interest in the protection of the rights of children. 

2. Courts: Statutes: Evidence: Parent and Child: Minors. In a 
proceeding in juvenile court under sections 43-202 (2) and 43-209, 
R. S. Supp., 1978, the court may terminate all parental rights of 
the parents if the court finds it would be in the best interests of the 
child to so terminate parental rights. The decision to terminate 
parental rights need not be based upon proof beyond a reasonable 
doubt. 

3. Courts: Judgments: Parent and Child: Evidence: Appeal and 
Error. In cases involving custody of neglected or dependent chil- 
dren and the termination of parental rights in juvenile court, the 
findings of the trial court will not be disturbed on appeal unless 
they are against the weight of the evidence. The judgment of the 
trial court will be upheld on appeal unless there is an abuse of dis- 
cretion. 

4. Parent and Child: Time: Hearings. When natural parents can- 
not rehabilitate themselves within a reasonable time after the 
adjudication hearing, the best interests of the children require 
that a final dispositional hearing be held without delay. 


Appeal from the District Court for Douglas County: 
COLLEEN R. BuCKLEy, Judge. Affirmed. 


Reedy, Schiltz & Prohaska, for appellants. 


Donald L. Knowles, Douglas County Attorney, and 
Lee C. Brawner, for appellee. 


Heard before BosLauGcu, CLINTON, and Wuits, JJ., 
and Rist and WINpRuM, District Judges. 
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WinpruM, District Judge. 

Jesse Tyson Chant and Rose Marie Thomas were 
the natural parents of three children whose names - 
and dates of birth are as follows: Tabitha Chant, 
February 8, 1973; Jesse Thomas, January 3, 1974; 
and William Thomas, January 3, 1974. On April 7, 
1975, a petition was filed in the Separate Juvenile 
Court of Douglas County, Nebraska, in the interest 
of said minor children. The natural parents of the 
children were thereafter married on April 16, 1975. 
The parents did not resist detention of the three chil- 
dren. The adjudication hearing was held on August 
28, 1975, at which time the original petition was 
amended to strike therefrom the prayer to terminate 
the parental rights of the parents in said children. 
All of the parties, including an attorney representing 
the children as guardian ad litem, stipulated to the 
facts in the amended petition. The court, at the con- 
clusion of the hearing, found the children to be ne- 
glected within the meaning of section 43-202 (2), R. 
R. S. 1943, as amended, and placed the children in 
the custody of the Douglas County social services, 
dismissed the prayer of the petition which sought 
termination of parental rights of the natural parents, 
and continued the matter for a dispositional hearing 
at a later date. 

On October 2, 1975, pursuant to a court order, Tab- 
itha was returned to her parents and the first of sev- 
eral plans was presented to the parents, which said 
plan was designed to result in the return of all of the 
children to the family home. 

On August 24, 1976, a petition was filed in the in- 
terest of Rebecca Ann Chant, a child born to the par- 
ties on August 8, 1975, and a supplemental petition 
was filed in the interest of Tabitha, Jesse, and Will- 
iam. The prayer of both petitions sought termina- 
tion of the parental rights of both parents. Once 
again the parents did not contest the detention of 
any of the children and again stipulations were made 
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by the parties in regard to the allegations contained 
in the petitions. On November 16, 1976, all of the 
children were found to be neglected within the 
meaning of section 43-202 (2), R. S. Supp., 1978, be- 
yond a reasonable doubt, based on the stipulations 
entered into by the parties at the adjudication hear- 
ing. The issue of termination of parental rights was 
taken under advisement, and all four children were 
placed in the custody of the Douglas County social 
services. 

The final hearing in the matter of the termination 
of the parental rights was held on January 17, 1978, 
at the conclusion of which the court found that the 
best interests of the children would be served if they 
were placed for adoption and the parental rights of 
the parents were terminated. The journal entry 
germane thereto contained no specific findings as to 
why termination was ordered. 

The two cases pose identical issues and are con- 
sidered as one for the purposes of appeal. 

The natural parents of the children appealed as- 
signing as error: (1) That the Separate Juvenile 
Court applied an improper standard of proof in mak- 
ing its decision to terminate the parental rights; and 
(2) that the decision to terminate parental rights 
was not supported by the evidence before the court. 

A recitation of all of the evidence would serve no 
useful purpose. One may peruse recent cases, for 
example, State v. Jenkins, 198 Neb. 311, 252 N. W. 2d 
280; and State v. Tibbs, 197 Neb. 236, 248 N. W. 2d 
330, if one wishes to seek examples of facts warrant- 
ing termination of parental rights. 

Section 43-209, R. S. Supp., 1978, sets forth the pro- 
cedure to be applied by the juvenile court in termin- 
ating parental rights: 

‘‘* * * The court may terminate all parental rights 
between the parents or the mother of a child born 
out of wedlock and such child when the court finds 
such action to be in the best interests of the child 
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and it appears by the evidence that one or more of 
the following conditions exist: * * * (6) Following 
upon a determination that the child is one as de- 
scribed in subdivision (1) or (2) of section 43-202, 
reasonable efforts, under the direction of the court, 
have failed to correct the conditions leading to the 
determination.’’ (Emphasis supplied.) 

The initial hearing was held on August 28, 1975. 
The final adjudication to terminate the parental 
rights was made on January 17, 1978. There were at 
least six hearings held. The record is replete with 
evidence of the cooperation of several persons and 
agencies, all under the guidance of the court, in at- 
tempting all sorts of plans and conditions to rehabili- 
tate the parents. The record indicates that while at- 
tempts were made by the parents to comply with 
certain of the conditions contained in these plans, al- 
ways on a sporadic basis, the record is replete with 
evidence indicating that cooperation on the part of 
the parents was entirely lacking. 

The appellants’ contention that the court must find 
beyond a reasonable doubt that it would be to the 
best interests of the children if the parental rights of 
their natural parents be terminated is in error. 

Section 43-206.03 (3), R. S. Supp., 1978, provides as 
follows: ‘‘At the hearing the court shall first con- 
sider only the question of whether the minor is a per- 
son described by section 43-202. This shall be known 
as the adjudication. After hearing the evidence on 
such question, the court shall make a finding and ad- 
judication entered in the minutes based on proof 
beyond a reasonable doubt, whether or not the minor 
is a person described by subdivision (3) or (4) of sec- 
tion 438-202 or by a preponderance of the evidence 
whether or not the child is a person described by 
subdivision (1) or (2) of section 43-202.’’ The section 
above quoted provides that proof must be beyond a 
reasonable doubt whether or not the minor is a per- 
son described by subdivision (3) or (4) of section 43- 
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202, R. 8S. Supp., 1978. No such standard is set forth 
in determining the proper disposition to be made of 
such child. Quite to the contrary, subsection (4) of 
section 43-206.03, R. S. Supp., 1978, provides: ‘‘Strict 
rules of evidence shall not be applied at any disposi- 
tional hearing.’’ This would certainly indicate that 
the standard of proof would not be beyond a reason- 
able doubt at an adjudication hearing. 

The right of parental custody and control is a nat- 
ural but not an inalienable right. The public also 
has a paramount interest in the protection of the 
rights of children. State v. Jenkins, 198 Neb. 311, 252 
N. W. 2d 280. 

In determining whether or not parental rights 
should be terminated, it must be determined that the 
best interests of the child are served. State v. Jen- 
kins, supra. 

In cases involving custody of neglected or depend- 
ent children and the termination of parental rights 
in juvenile court, the findings of the trial court will 
not be disturbed on appeal unless they are against 
the weight of the evidence. The judgment of the 
trial court will be upheld on appeal unless there is an 
abuse of discretion. Those rules are followed by this 
court even though an appeal of such a case in this 
court is heard de novo on the record. State v. Jen- 
kins, supra. 

Ample evidence exists in the record in this case in- 
dicating blatant disregard by the parents of the 
court’s orders for approximately 214 years. Nowhere 
were there any challenges that these rehabilitation 
orders were unreasonable. 


It should be further noted that all the attorneys 
who are officers of the court, namely the county at- 
torney, the attorney for the parents, and the guardian 
ad litem of the children, at the final adjudication 
hearing on January 17, 1978, on behalf of their clients, 
agreed the condition of the home under the control 
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of the natural parents of the children did not at that 
time warrant return of the children to the home. In 
State v. Tibbs, 197 Neb. 236, 248 N. W. 2d 330, at p. 
243, in speaking of the appellant, the court stated as 
follows: ‘‘Although appellant has indicated a will- 
ingness to accept conditions of close supervision of 
his family by the State Department of Public Wel- 
fare if the children are left in his custody, it must be 
remembered that he has already had one chance to 
do that, as he was given physical custody of the chil- 
dren under supervision of the Welfare Department 
from approximately February 11, 1975, the date of 
the original order of the county court, to approxi- 
mately August 28, 1975, on which date the county 
court entered its order providing for the termination 
of parental rights, a period of over 6 months. Dur- 
ing that period, he violated the clear order of the 
court, and the condition of the children did not ap- 
pear to have improved. Although the appellant 
would like additional time to demonstrate his ability 
to properly care for his children, we point out that 
this litigation has been pending for approximately 2 
years, and the best interests of the children require 
that it be brought to final conclusion without further 
delay.”’ 

In this case appellants had not one, but numerous 
chances to comply with the court order over a period 
approximating 2% years. If natural parents cannot 
satisfactorily rehabilitate themselves within a rea- 
sonable length of time, it is not in the best interests 
of the children to unduly delay a decision as to the 
disposition of the children. 

We conclude there is sufficient evidence in the rec- 
ord to justify the action taken by the courts below 
and the judgment of the Separate Juvenile Court is 
affirmed. 

AFFIRMED. 
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DALE PARTRIDGE, APPELLANT, V. JOHN E. YOUNGHEIN 
ET AL., APPELLEES. 
277 N. W. 2d 100 


Filed March 27, 1979. No. 42036. 


1. Summary Judgments. The primary purpose of the summary 
judgment statute is to pierce sham pleadings and to dispose of, 
without the necessity, expense, and delay of trial, those cases 
where there is no genuine claim or defense. 

2. _.___. In consideration of a motion for summary judgment, the 
court should take that view of the evidence most favorable to the 
party against whom the motion is directed, giving to that party 
the benefit of all favorable inferences which may be drawn from 
the evidence. 


Appeal from the District Court for Madison County: 
EUGENE C. McF'appen, Judge. Affirmed. 


Hutton & Garden, P.C., for appellant. 
Mueting & DeLay, for appellees. 


Heard before BosLauGH, BRODKEY, and WHITE, JJ., 
and SPENCER, Retired Justice, and Coapy, District 
Judge. 


Coapy, District Judge. 

Approximately 2 weeks before his trees appeared 
to be dying, the plaintiff, Dale Partridge, looked into 
the sky, saw an airplane fly over his home and sur- 
rounding orchard, and saw a white mist emit from 
the plane. At that time and place, May 27, 1972, he 
took pictures of the plane in the air. 

The plaintiff filed suit against three defendants — 
John Younghein; Skyways, Inc., a corporation; and 
the City of Norfolk. The plaintiff answered certain 
interrogatories on December 3, 1973, and made cer- 
tain admissions on March 8, 1974. The plaintiff de- 
posed John Younghein on September 9, 1974. The de- 
fendants deposed the plaintiff on September 21, 1974. 
Upon motion for summary judgment, the plaintiff’s 
cause against the City was dismissed on March 7, 
1977. That dismissal is not before us on appeal. 
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E. Myron Erickson was deposed on December 14, 
1977. On February 3, 1978, and upon motion for 
summary judgment, the trial court dismissed plain- 
tiff’s cause against the remaining defendants after 
having properly considered the depositions, admis- 
sions, and answers to interrogatories mentioned 
above and the pleadings. Plaintiff appeals from the 
second ruling on summary judgment and we affirm. 

John Younghein was the president of Skyways, 
Inc. and the pilot of the airplane witnessed by the 
plaintiff. He, on behalf of said corporation, was 
spraying a 2,4-D amine weed-killer solution over and 
on city property at the request of the City of Norfolk. 
The city’s property is across the road from plain- 
tiff’s 5-acre tract. About his house, the plaintiff had 
6 pear trees, 6 peach trees, and 267 apple trees with 
eight different varieties of apples. The plaintiff 
pleads that defendants’ drifting spray killed 71 trees, 
ruined the 1972 fruit crop, and substantially reduced 
the 1973 crop. 

The plaintiff took pictures of the plane on May 27, 
1972, because he had been ‘‘warned by previous own- 
ers and such * * * if we ever saw a plane or anything 
like that to make sure you get the identification 
numbers and stuff.’’ He was not worried on that 
day and did not do anything for a couple of weeks. 
After 2 weeks, he first noticed something wrong. 
“My blooms were touching leaves and foliage and 
the foliage was falling like curling up.’’ The leaves 
were green with spots on them. The fruit was dry- 
ing up. The fruit had oil on it. The leaves of the 
peony bushes about the house were curling up and 
had black spots. His flowers all had spots on them, 
but they did bloom and did not die. His tomato 
plants died. 

On said discovery date, plaintiff called John 
Younghein and the two of them inspected the prem- 
ises in the presence of four other people. Mr. Young- 
hein took some cuttings and mailed them to the Uni- 
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versity of Nebraska for examination and analysis. 
The cuttings were taken from trees near the plain- 
tiff’s house. 

The plaintiff testified that when defendant Young- 
hein got his report back, the plaintiff did not believe 
either the defendant or the report. The plaintiff 
then took cuttings from the center of the orchard 
where the damage was more severe. He sent his 
own cuttings to the University of Nebraska, the Uni- 
versity of South Dakota, and the Erickson Labora- 
tory in Fremont. Plaintiff’s cuttings were first sent 
to the University of Nebraska. 

The plaintiff claimed the written reports he re- 
ceived were his counsel’s work product and he has 
not disclosed their contents. However, he testified 
that the Erickson Lab and the University of South 
Dakota found oil residue on the cuttings submitted to 
them. He testified that they reported fuel oil dam- 
age. He also said they reported some trees would 
have built up immunities to herbicides and others 
would not have. 

The plaintiff did admit he received two letters 
from an extension assistant at the University of Ne- 
braska. The first letter, dated June 19, 1972, read as 
follows: ‘‘Your letter to Mr. Howard White con- 
cerning apples was sent to John Furrer, Extension 
Pesticide Specialist at the University. He examined 
the leaves and found no visible evidence of herbicide 
injury. After his examination the sample was for- 
warded to me for disease diagnosis. 

‘‘There are two diseases which are causing the 
condition which you are concerned about. The first 
is apple scab. While the level of infection is rela- 
tively low it is causing some discoloration of the fo- 
liage. Of greater concern is a disease known as fire 
blight. One of the more typical symptoms of this 
disease is the development of mumified fruits which 
you have described. It will also cause a blackening 
and subsequent death of the leaves. From the sample 
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you sent I would say that you have a heavy infesta- 
tion of this disease which should be controlled in the 
near future. 

“‘T have enclosed two extension bulletins on apple 
diseases and fire blight which you may find useful. 
If you have further questions, please feel free to 
write or call.’”’ 

The second letter, dated June 23, 1972, read as fol- 
lows: ‘‘There seems to be some confusion on what 
trees are being attacked by which organism. The 
samples I received today have some fire blight on 
them but it is not as severe as the previous sample. 
The major cause for concern on this set of samples 
is apple scab. If you will notice the discolored and 
brown tissue have darker spots on them. This is the 
result of a severe reaction to apple scab. The 
darker spots are the site of the original infections. 

“You brought out a good point about the resis- 
tance to fire blight and I will try to explain this. 
First of all, the susceptibility chart is a relative 
chart and by no means absolute. Under certain en- 
vironmental conditions the resistance of one variety 
may break down. There is also the possibility that 
the strain of bacteria attacking the apples are more 
virulent or more potent. 

‘If this were herbicide injury there would be no 
noticeable differences among varieties. Since 2,4-D 
is actually a growth hormone it would affect all 
apple tissue in a similar manner. Evidently this is 
not the case. This, combined with microscopic and 
visual examination all indicate that the damage is 
not the result of a herbicide.”’ 

The deposition of Mr. Erickson from Erickson 
Laboratories disclosed that he had found a trace of 
fuel oil on the cutting he examined. He testified that 
his examination was not intended to discover disease 
and that he had no expertise or ability concerning 
diseases. He did not believe the amount of fuel oii 
he found could have damaged a tree. He did examine 
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the cuttings submitted to him for traces of herbicide 
and herbicide damage. Because of the effect which 
climatic conditions have on the subject, the depo- 
nent could not say how long traces of 2,4-D last ona 
leaf or twig but that 2,4-D does penetrate plant sur- 
faces. 

The primary purpose of the summary judgment 
statute is to pierce sham pleadings and to dispose of, 
without the necessity, expense, and delay of trial, 
those cases where there is no genuine claim or de- 
fense. Pfeifer v. Pfeifer, 195 Neb. 369, 238 N. W. 2d 
451 (1976). It is effective and serves a separate, use- 
ful purpose when it can be used to pierce the allega- 
tions of the pleadings and show conclusively that the 
controlling facts are otherwise than as alleged. 
Eden v. Klaas, 165 Neb. 323, 85 N. W. 2d 643 (1957). 

The crux of the decision to be made here is only 
related to the question as to whether defendants’ 
spray got on plaintiff’s orchard. That clearly is a 
disputed fact. But for purposes of summary judg- 
ment, that is decided against defendants. Any rea- 
sonable doubt touching the existence of a material 
issue of fact must be resolved against the moving 
party. Farro v. Rubottom, ante p. 120, 274 N. W. 2d 
149 (1979). 

The basic question raised by the evidence and the 
briefs is whether reasonable minds might decide 
herbicide poisoning caused the leaves to curl, the 
fruit to shrivel, and the trees to die or was a proxi- 
mately contributing cause of the same. In this re- 
spect, the court should take that view of the evi- 
dence most favorable to the party against whom the 
motion is directed, giving to that party the benefit of 
all favorable inferences which may be drawn from 
the evidence. If, when so viewed, reasonable men 
might reach different conclusions, the motion should 
be denied and the case tried on its merits. Farro 
v. Rubottom, supra. 

Without producing them at the deposition or at 
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the hearing on the motion for summary judgment, 
the plaintiff says the reports from Erickson Lab and 
the University of South Dakota reported fuel oil 
damage. Plaintiff said his work product reports dis- 
close some herbicide immunity theory as opposed to 
disease resistance mentioned by the Nebraska ex- 
tension assistant which, we guess, was an attempt to 
discredit the University of Nebraska reports. Evi- 
dence consisting of denials, general allegations, con- 
clusions, arguments, and statements that would not 
be admissible in evidence is of no avail in opposition to 
a motion for summary judgment. Evidence opposing 
the rendition of a summary judgment, to be effective, 
must be made on personal knowledge and show af- 
firmatively that affiant is competent to testify to the 
matters stated therein. Eden v. Klaas, supra. 

Upon reviewing the facts above stated, the reader 
will notice that there are three obvious facts in this 
case concerning the issue of proximate cause. 
First, the hard and direct evidence points to 
disease. Second, sorne of the circumstantial evi- 
dence points to disease and some to herbicide poi- 
soning. Third, nowhere in pleadings or his evidence 
does plaintiff even deny that his trees were diseased. 
Based on the evidence before us, and there are some 
aspects of the adversary system left in this modern 
day, we cannot say that reasonable men might con- 
clude that a proximately contributing cause of plain- 
tiff’s damage was the defendants’ drifting spray. 

Because summary judgment is not favored and 
our research has found it to be an extremely tech- 
nical procedure, we have intentionally refrained from 
mentioning any evidence taken from the deposition of 
John Younghein except those parts which were helpful 
to the plaintiff's contentions. Some perspective may 
be gained from his testimony that he made as an ex- 
pert by reason of his trade. He testified that 2,4-D 
damage should have been visible on the small broad- 
leaf plants about the plaintiff’s premises within 24 to 
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48 hours and noticeable long before the end of 2 
weeks. 

He also testified he used white smoke to test the 
wind south of plaintiff’s premises but that he was al- 
ways east and away from said premises when he 
applied spray. That portion of the city property 
south of and along plaintiff’s house and orchard, 
Younghein claimed to have sprayed by hand from 
the ground. 

The judgment of the trial court was correct and is 
affirmed. 

AFFIRMED. 
WHITE, J., concurs in result. 


West GATE BANK OF LINCOLN, APPELLANT, V. 
LAWRENCE R. EBERHARDT ET AL., APPELLEES. 
277 N. W. 2d 104 


Filed March 27, 1979. No. 42045. 


1. Equity: Trial: Evidence. Equity cases are heard de novo by 
this court. In determining, however, the weight to be given the 
evidence, this court will consider the fact that the trial court ob- 
served the witnesses and their manner of testifying. 

2. Conveyances: Burden of Proof. Where there is a conveyance be- 
tween close relatives without adequate consideration, the burden 
is upon the parties to the transaction to establish that it was done 
in good faith. 

3. Property: Contracts: Appeal and Error: Fraud. Valuation of 
property is a matter of judgment, and a contract based upon in- 
adequate consideration will not be set aside on that reason alone, 
unless, as the rule is generally stated, the inadequacy is so great as 
to furnish of itself evidence of fraud. 


Appeal from the District Court for Lancaster 
County: WiLi1amM D. Buus, Judge. Affirmed. 


Anderson & Stock, for appellant. 


Crosby, Guenzel, Davis, Kessner & Kuester, for 
appellees. 


Heard before BosLauGcH, BRoDKEY, and WHITE, JJ., 
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and SPENCER, Retired Justice, and Coapy, District 
Judge. 


SPENCER, Retired Justice. 


This is an action in aid of execution to set aside a 
conveyance of real estate by defendants Lawrence 
R. and Phyllis Eberhardt to defendants Fred C. 
Eberhardt, Jr., and Christa M. A. Eberhardt. West 
Gate Bank of Lincoln alleges the conveyance was 
without adequate consideration and for the purpose 
of defrauding plaintiff. The trial court dismissed 
the petition. The bank, appellant, alleges seven as- 
signments of error which essentially cover two is- 
sues: (1) The adequacy of the consideration, and 
(2) the placing of the burden of proof on the bank. 
We affirm. 

Bank had secured two judgments against Law- 
rence and Phyllis Eberhardt totalling $41,439.49. An 
execution to be levied on the property involved in 
this action was returned unsatisfied on July 7, 1977. 
Four months before the entry of the first judgment, 
which was on January 3, 1977, the Eberhardts had 
conveyed the property to Lawrence’s brother, Fred 
C. Eberhardt, Jr., and his wife, Christa M. A. Eber- 
hardt, for a stated consideration of $70,000. 

Mutual Savings Company loaned Fred and Christa 
$70,000 on said property. This was disbursed as fol- 
lows: $60,046.13 to Mutual to satisfy two mortgages 
it had on the property; $362.60 to the city treasurer; 
$1,290.96 to the county treasurer; $67.75 for abstract- 
ing and miscellaneous expense; and $8,232.56 to 
Lawrence Eberhardt. In addition to the $8,232.56 
Lawrence was paid an additional $5,000. Fred and 
Christa assumed responsibility for the payment of 
unpaid special assessments of $1,930.99 to the water 
district, and $1,510 to the sewer district. This would 
indicate a consideration of $78,440.99. Approxi- 
mately 3 or 4 months prior to the sale, Lawrence and 
Phyllis had moved to Colorado. 
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Bank in its creditor’s bill alleged the conveyance 
from Lawrence to Fred was fraudulent and re- 
quested that it be set aside. Defendants answered, 
alleging good and adequate consideration and denied 
any fraudulent intent. The District Court found the 
consideration to be adequate and that Bank had 
failed to sustain its burden of proof and dismissed 
the creditor’s bill. 

An appeal in an equity case is tried de novo in the 
Supreme Court. § 25-1925, R. R. 8. 1943. However, 
as we said in Bailey v. Mahr, 199 Neb. 29, 255 N. W. 
2d 866 (1977): ‘‘Equity cases are heard de novo by 
this court. In determining, however, the weight to 
be given the evidence, this court will consider the 
fact that the trial court observed the witnesses and 
their manner of testifying.’’ 

We first consider Bank’s assignment on the bur- 
den of proof. Bank contends we inadvertently 
changed the rule in First Nat. Bank v. First Cadco 
Corp., 189 Neb. 553, 203 N. W. 2d 770 (1973), where we 
held: ‘‘Where there is a conveyance between close 
relatives without adequate consideration, the burden 
is upon the parties to the transaction to establish 
that it was done in good faith.’ (Emphasis supplied.) 

Bank contends our previous cases held a convey- 
ance between relatives which had the effect of hin- 
dering or delaying a creditor was presumptively 
fraudulent and the burden was on the parties to es- 
tablish the adequacy of the consideration in the first 
instance. 

Bank argues the question is whether or not an in- 
tent to defraud existed. It contends the cases, in 
speaking of the good faith of the transaction, are 
saying intent is the major issue and that intent, not 
adequacy of consideration, is the threshold question. 
On this theory Bank contends as soon as it established 
it was a creditor and property of the debtor had been 
conveyed to a close relative of its debtor, the burden 
then shifted to the defendants to prove the good faith 
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of the transaction. First Nat. Bank v. First Cadco 
Corp., supra, holds inadequacy of consideration is a 
badge of fraud. We interpret Cadco to hold that in- 
adequacy of consideration suggests an intent to de- 
fraud and shifts the burden to the defendants. 

In Schulze v. Jensen, 191 Neb. 253, 214 N. W. 2d 591 
(1974), quoting Cadco, we reiterated: ‘‘Where there 
is a conveyance between close relatives without ade- 
quate consideration, the burden is upon the parties 
to the transaction to establish that it was done in 
good faith.”” (Emphasis supplied. ) 

To establish a prima facie case Bank had the bur- 
den of showing the conveyance was one between 
close relatives and that the consideration appeared 
to be inadequate. When this was done the burden of 
proof then shifted to the defendants to establish the 
good faith of the transaction. 

We now turn to the adequacy of the consideration. 
Valuation of property is a matter of judgment, and a 
contract based upon inadequate consideration will 
not be set aside on that reason alone, unless, as the 
rule is generally stated, the inadequacy is so great 
as to furnish of itself evidence of fraud. Peters v. 
Woodmen Accident & Life Co., 170 Neb. 861, 104 N. 
W. 2d 490 (1960). 

Bank adduced evidence that at approximately the 
time of the conveyance, a loan purpose appraisal 
estimated the current market value of the property 
to be $90,100. Fred paid the equivalent of $78,440.99. 
Considering the fact that no real estate salesman’s 
commission was involved in a sale between brothers, 
it cannot be said that the sale price is so inadequate 
as to suggest fraud. The trial judge who heard the 
testimony and observed the witnesses found the con- 
sideration was adequate. On the record we cannot 
say he was wrong. 

We agree with the trial court, the plaintiff failed to 
prove the conveyance was fraudulent and void. The 


766 NEBRASKA REPORTS (VOL. 202 


State v. Shaw 


creditor’s bill was properly dismissed. 
The judgment is affirmed. 
AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. DaviD A. SHAW, SR., 
APPELLANT. 
277 N. W. 2d 106 


Filed March 27, 1979. No. 42198. 


1. Criminal Law: Judgments: Sentences: Appeal and Error. 
Before a criminal matter may be appealed to the Supreme Court, 
it must be a final judgment, and no judgment will be regarded as 
final unless the sentence is pronounced. 

2. Criminal Law: Statutes: Sexual Sociopaths: Sentences: Time. 
Pursuant to section 29-2902, R. R. S. 1943, criminal proceedings in 
a case in which there is probable cause to believe that the defen- 
dant is a sexual sociopath may be adjourned and the sentence sus- 
pended until proceedings pursuant to the sexual sociopath law 
have been completed. Upon completion of those proceedings, at 
the earliest possible time thereafter, the defendant is to be returned 
to the District Court wherein he was convicted. At that time an 
appropriate sentence on the criminal charges is to be imposed. 
Such sentence shall be deemed to commence from such time as the 
defendant is committed to either the Nebraska Regional Center 
or the Nebraska Penal and Correctional Complex, less any credit 
for time already spent in incarceration. No defendant shall be 
required to remain in custody for a period of time longer than the 
sentence imposed for the criminal charge or until such time as de- 
fendant is determined to be a subject fit for release pursuant to the 
provisions of the sexual sociopath law, whichever later occurs. 


Appeal from the District Court for Sarpy County: 
RONALD BE. ReEaGAN, Judge. Affirmed. 


Michael D. Gooch, for appellant. 


Paul L. Douglas, Attorney General, and Marilyn 
B. Hutchinson, for appellee. 


Heard before Krivosna, C. J., BosLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastinas, JJ. 


Krivosna, C. J. 
This appeal is from an order of the District Court 
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for Sarpy County, Nebraska, denying defendant’s 
motion for post conviction relief. Defendant assigns 
as error: (1) That the trial court erred in finding 
that post conviction relief was not the proper rem- 
edy for defendant; and (2) that the trial court erred 
in failing to find that defendant had been denied his 
constitutional right to effective assistance of counsel 
as guaranteed by the Sixth Amendment, made ap- 
plicable to the states by the Fourteenth Amendment 
to the United States Constitution. We have carefully 
examined the record in this matter and find the de- 
cision reached by the trial court was basically cor- 
rect and should be affirmed. Nevertheless, we be- 
lieve this case displays some of the painful ambig- 
uities found in the Nebraska sexual sociopath law 
(sections 29-2901 to 29-2910, R. R. S. 1943), which 
therefore require us to make a detailed examination 
of this case. The uncertainty caused by the law re- 
quires us to declare certain principles which will re- 
solve both the instant case and subsequent cases 
brought pursuant to the sexual sociopath law. 

The evidence discloses the defendant was charged 
with the commission of a sexual assault in violation 
of section 28-408.04, R. R. S. 1943. On June 8, 1977, 
defendant appeared at arraignment with his court- 
appointed counsel and entered a plea of guilty to the 
charge. The record discloses that by reason of en- 
tering such a plea of guilty the county attorney 
agreed to dismiss two other charges then pending 
against defendant, and agreed further not to file an 
additional charge against defendant. 

After receiving the plea of guilty, the court made 
inquiry of defendant as to whether he had ever been 
involved in any prior sexual offenses and was ad- 
vised that defendant had so been involved. ‘The 
court announced all further proceedings on the sex- 
ual assault charge would then be suspended, and 
that the matter would proceed pursuant to the provi- 
sions of the sexual sociopath law. It would appear 
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this came as no surprise to defendant or his counsel. 
The record specifically disclosed that, prior to the 
hearing on June 8, 1977, the court and counsel had 
discussed the possibility of determining whether de- 
fendant was a sexual sociopath. 

On July 138, 1977, defendant again appeared before 
the trial judge with his court-appointed counsel. At 
that time, defendant waived his right to postpone for 
10 days a hearing on the probability of his being a 
sexual sociopath and asked the court to proceed at 
once on the matter. The court received two medical 
evaluations and by reason thereof found defendant 
to be a sexual sociopath. On July 13, 1977, the court 
further ordered defendant committed to the Ne- 
braska Regional Center for observation and diagno- 
sis pursuant to the provisions of section 29-2903, R. 
R. 8S. 1943, for a period not to exceed 90 days. 

On September 7, 1977, defendant appeared before 
the District Court with his court-appointed counsel 
and waived his right to a jury trial on the issues of 
whether defendant was a sexual sociopath and if so, 
whether defendant was treatable. 

On October 27, 1977, defendant appeared in the 
District Court with his court-appointed counsel and 
was found by the District Court to be a sexual socio- 
path. The court further found defendant would not 
benefit from treatment at the Nebraska Regional 
Center. Defendant was therefore committed to the 
Nebraska Penal and Correctional Complex for an in- 
definite period, pursuant to the provisions of section 
29-2903 (3), R. R. S. 1948. No appeal was taken from 
either the plea of guilty to the sexual assault charge 
entered by defendant on June 8, 1977, or from the 
finding and order as to his sexual sociopath status 
which the District Court entered on October 27, 1977. 

Sometime in April of 1978, defendant filed a mo- 
tion for post conviction relief, maintaining he re- 
ceived ineffective assistance of counsel, thereby de- 
nying him his constitutional rights. An evidentiary 
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hearing on the motion was held before the District 
Court for Sarpy County, Nebraska, on June 1, 1978, 
with defendant present in court. At this time the de- 
fendant was represented by Mr. Michael Gooch who 
subsequently was appointed by the court to repre- 
sent defendant in the post conviction matter. 

Defendant maintained that he had requested his 
initial court-appointed counsel to appeal from the or- 
der of the court entered on October 27, 1977. 

His initial court-appointed attorney testified that 
he had in fact discussed with defendant the matter 
of appealing both the plea entered on June 8, 1977, as 
well as the order entered on October 27, 1977, but 
had advised defendant that, in counsel’s opinion, ap- 
peal would be unsuccessful in either case. He fur- 
ther testified the defendant did not indicate any de- 
sire to appeal either from his plea of guilty entered 
on June 8, 1977, or from the order of the court en- 
tered on October 27, 1977. 

The record is somewhat unclear as to whether the 
trial court denied defendant relief by reason of the 
court’s determination that post conviction relief 
was not proper or because defendant had not been 
denied the assistance of effective counsel in fact. 
While the trial judge indicated he was not certain 
whether post conviction relief was applicable in this 
case, he nevertheless made positive findings to the 
same extent as would have been made had post con- 
viction relief been available. Confusion occurred in 
the trial court’s mind by reason of the fact that de- 
fendant had never been sentenced on the sexual as- 
sault charge. Since the provisions of the Post Con- 
viction Act apply to prisoners in custody under sen- 
tence, the availability of this remedy was questioned 
by the trial court. § 29-3001, R. R. S. 1943. 

Failure to impose a sentence on the criminal 
charge when sexual sociopath proceedings are had 
has been a source of difficulty in a number of pre- 
vious cases. In State v. Irwin, 191 Neb. 169, 214 N. 
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W. 2d 595, we thought to some extent we had elimin- 
ated that difficulty. Apparently we did not and 
therefore we shall attempt to do so herein. Hope- 
fully such action will then put an end to the confu- 
sion which has heretofore existed. 

Before one may be found to be a sexual sociopath 
it is required that the individual first be convicted of 
a sexual offense. §§ 29-2901 and 29-2902, R. R. S. 
1943. Provisions of the sexual sociopath law then 
provide that all further criminal proceedings are to 
be suspended until proceedings under the sexual 
sociopath law are held. No sentence is to be im- 
posed unless defendant is found not to be a sexual 
sociopath or is ultimately determined to be a fit sub- 
ject for discharge from either the Nebraska Penal 
and Correctional Complex or the Nebraska Regional 
Center. § 29-2906 (3), R. R. S. 1948. This procedure 
of suspending the criminal action and delaying the 
imposition of sentence on the criminal charge until 
an individual is fit for discharge may result in the 
imposition of sentence being delayed for many 
years. It thereby denies defendant any right of 
appeal on the original criminal conviction until that 
time. 

We have previously said that before a criminal 
matter may be appealed to this court, it must be a 
final judgment. No judgment will be regarded as 
final unless a sentence is pronounced. Kennedy v. 
State, 170 Neb. 193, 101 N. W. 2d 853. It is therefore 
clear that by delaying the imposition of a sentence 
indefinitely, a defendant is denied the right of appeal 
from the original charge. Such denial offends basic 
notions of due process and equal protection of the 
law and cannot be permitted. 

Moreover, the ultimate imposition of sentence may 
be made by a judge not familiar with the matter and 
at a time when witnesses favorable and necessary 
to an adequate defense may no longer be available 
to the defendant, which likewise offends notions of 
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due process and equal protection. There would be 
little comfort to a defendant who obtained a reversal 
of his criminal conviction 30 years after being found 
guilty, only to then discover that no witnesses essen- 
tial to his cause on retrial were available. Likewise, 
it takes little analysis to recognize that one may not 
be declared a sexual sociopath unless and until one 
is convicted of a sexual offense. § 29-2901, R. R. S. 
1943. Yet without the imposition of a sentence, one 
has no right of appeal from that conviction until 
after he is determined to be fit for release. Sucha 
result cannot be permitted to obtain. See, Ex parte 
United States, 242 U.S. 27, 37S. Ct. 72, 61 L. Ed. 129; 
and Mintie v. Biddle, 15 F. 2d 931 (8th Cir., 1926). 
See, also, American Bar Association Minimum Stan- 
dards for Criminal Justice, Sentencing Alternatives 
and Procedures, § 5.4 (a). 

We therefore hold, pursuant to section 29-2902, R. 
R. S. 1943, criminal proceedings in a case in which 
there is probable cause to believe that defendant is a 
sexual sociopath may be adjourned and the sentence 
suspended until proceedings pursuant to the sexual 
sociopath law have been completed. Upon comple- 
tion of those proceedings, at the earliest possible 
time thereafter, defendant shall be returned to the 
District Court wherein he was convicted. At that 
time an appropriate sentence on the criminal charge 
shall be imposed. Such sentence shall be deemed to 
commence from such time as defendant is com- 
mitted to either the Nebraska Regional Center or the 
Nebraska Penal and Correctional Complex, less any 
credit for time already spent in incarceration. No 
defendant shall be required to remain in custody for 
a period of time longer than the sentence imposed 
for the criminal charge or until such time as defen- 
dant is determined to be a subject fit for release, 
whichever later occurs. It would appear this would 
guarantee defendant his necessary constitutional 
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rights while protecting the rights of society in re- 
gard thereto. 

All persons presently in custody as sexual socio- 
paths, who have not been sentenced for the sexual 
assaults which led to their being declared a sexual 
sociopath, should be returned to the district in which 
they were convicted for the purpose of sentencing on 
the criminal charge. Such sentence shall commence 
to run from the date in which such defendant was in- 
carcerated less appropriate credit for time served 
prior to conviction. 

By reason of the action that we take, the confusion 
and difficulty which has heretofore existed concern- 
ing the manner of appeal from such actions should 
now be resolved. Post conviction remedies are 
available only in criminal matters and only to indi- 
viduals who are in custody under sentence. There- 
fore, an individual convicted of a sexual offense 
may, after the imposition of a sentence on the crim- 
inal charge, file a direct appeal of such judgment to 
this court or may, in an appropriate case, file a 
motion for post conviction relief. 

With the foregoing in mind, we turn again to a re- 
view of the trial court’s refusal to grant defendant 
relief under his motion for post conviction relief. 

Confinement under the sexual sociopath law is not 
criminal in nature, but is rather civil. See, State v. 
Irwin, 191 Neb. 169, 214 N. W. 2d 595, and State v. 
Little, 199 Neb. 772, 261 N. W. 2d 847. Appeals from 
confinement as a sexual sociopath or from the an- 
nual review are in accordance with the provisions of 
section 29-2906, R. R. S. 1943. Rules applicable to 
civil appeals control in such cases. Likewise, a writ 
of habeas corpus may be available to a defendant 
who maintains that he is being held in custody un- 
lawfully. §§ 29-2801 to 29-2824, R. R. S. 1943. 

In light of what we have said in this case, and the 
fact that defendant has not been sentenced, no final 
order yet exists. Therefore, no further consideration 
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at this time need be given to any matters concerning 
the defendant’s conviction for sexual assault. Like- 
wise, post conviction relief, not applicable to actions 
under the sexual sociopath law, need not be consid- 
ered. Should defendant maintain he is not now a 
sexual sociopath, he has full right to raise that mat- 
ter at his annual review or upon an appeal there- 
from, or may bring an action for habeas corpus. A 
denial of effective assistance of counsel would not be 
applicable to a civil proceeding. Accordingly, we 
need not therefore consider the errors alleged by the 
defendant as to that claim. The judgment of the 
District Court denying relief to the defendant is af- 
firmed. 
AFFIRMED. 


ROBERT BREZINA, APPELLANT, V. EVERETT J. HILL, As 
AGENT FOR THE HATTIE HILL ESTATE, ET AL., 
APPELLANTS, IMPLEADED WITH RICHARD GRUBAUGH 
ET AL., APPELLEES. 

277 N. W. 2d 224 


Filed April 3, 1979. No. 41862. 


1. Equity: Evidence: Trial. In an equitable action where evidence 
on material issues of fact is in conflict, the reviewing court will 
consider the fact that the trial court observed the witnesses and 
their manner of testifying and must have accepted one version of 
the facts rather than the opposite. 

2. Property: Interest. Where money or property belonging to an- 

other was not paid or turned over to the person entitled to receive it 

at the time when it should have been paid or turned over, interest is 
generally allowed. 
: Interest is allowable where the conduct of a party 
justifies its allowance, particularly where money or property be- 
longing to another is wrongfully withheld to the enrichment of the 
debtor and to the detriment of the creditor. 

4. Specific Performance: Breach of Contract: Damages. The law 
does not permit the complete remedy by specific performance to be 
split into separate actions for different elements of damages flow- 
ing from a single breach of contract. 
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5. Principal and Agent: Brokers: Contracts: Commissions. A 
broker is entitled to his commission in accordance with the terms 
of his listing contract, and the right to compensation is not im- 
paired by subsequent inability or unwillingness of the owner to 
consummate the sale on the terms prescribed. 

6. Principal and Agent: Brokers: Commissions. A commission 
cannot be collected by the agent for his services if he has willfully 
disregarded, in a material respect, an obligation which the law de- 
volves upon him by reason of his agency. 

7. Principal and Agent: Brokers: Negligence. A real estate broker 
is an agent owing a fiduciary duty (1) to use reasonable care, skill, 
and diligence in procuring the greatest advantage for his client, 
and (2) to act honestly and in good faith, making full disclosures to 
his client of all material facts affecting his interests. A neglect to 
do so renders him liable to his client for whatever loss the latter 
may suffer as a consequence thereof. 

8. Principal and Agent: Brokers. The rule requiring a broker to act 
with utmost good faith toward his principal places him under a 
legal obligation to make a full, fair, and prompt disclosure to his 
employer of all facts within his knowledge which are or may be 
material to the matter in connection with which he is employed, 
which might affect his principal’s rights and interests or influence 
his action in relation to the subject matter of the employment, or 
which in any way pertain to the discharge of the agency which the 
broker has undertaken. 


Appeal from the District Court for Butler County: 


Bryce Bartu, Judge. Affirmed in part, and in part 
reversed and remanded with directions. 


Miles W. Johnston of Johnston, Grossman, John- 
ston, Barber, and Wherry, for appellant Brezina. 
Edward Asche and Edgar V. Thomas, for appellants 
Everett J. Hill et al. 


William L. Walker and Earl Ludlam, for appel- 
lees. 


Heard before SpPEeNcER, Retired Justice, McCown, 
and BRopKEyY, JJ., and ReaGan and Buus, District 
Judges. 


SPENCER, Retired Justice. 

This action by Robert Brezina began as one for 
specific performance on a contract for the sale of 
land. Defendants are the property owners, who will 
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be referred to as the Hill heirs, and the real estate 
brokers with whom the property was listed, Gru- 
baugh Bros. We sustained a judgment on the plead- 
ings for the Hill heirs in the specific performance ac- 
tion. See Brezina v. Hill, 195 Neb. 481, 238 N. W. 2d 
903 (1976). 

After the entry of judgment on the mandate, the 
issues tried in this action were Brezina’s cause of ac- 
tion against Grubaugh Bros. for damages and inter- 
est; the claim of Grubaugh Bros. against the Hill 
heirs for commission; and the cross-petition of the 
Hill heirs against Grubaugh Bros. for damages. 

The trial was to the court which found Brezina had 
failed to sustain his burden of proof and dismissed 
his petition against Grubaugh Bros. The cross- 
petition of the Hill heirs was dismissed and judg- 
ment was entered against them in favor of Gru- 
baugh Bros. in the amount of $4,050 and costs. 
Brezina and the Hill heirs prosecute this appeal. We 
affirm in part and reverse in part. 

Before discussing the facts, we believe it may be 
helpful to an understanding of the issues on this ap- 
peal to briefly synopsize the original action which 
was for the specific performance of a contract for 
the sale of farmland in Butler County. A listing con- 
tract for the sale of the farm was entered into be- 
tween Everett J. Hill, hereinafter referred to as Hill, 
and Grubaugh Bros. by Richard Grubaugh, herein- 
after referred to as Grubaugh, on July 24, 1973. Hill 
signed it ‘‘Heirs of Hattie E. Hill, Everett J. Hill 
agent.’’ The contract granted Grubaugh Bros. the 
exclusive right for a period of 1 year to sell the prop- 
erty for the sum of $110,000, for which they were to 
receive a 3 percent commission. 

Grubaugh visited with prospective purchasers 
about the property and eventually accepted an 
agreement from Brezina for its purchase for the 
sum of $135,000. On September 20, 1973, Brezina 
signed an agreement for the purchase of the prop- 
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erty for the sum of $135,000, and paid Grubaugh the 
sum of $13,500 as a downpayment. The agreement 
was accepted by Grubaugh, who signed it ‘‘Everett 
Hill agent, by Dick Grubaugh broker.’’ Grubaugh 
subsequently contacted Hill for his acceptance. Hill 
refused to sign the contract for the sale of property, 
essentially telling Grubaugh there were better 
offers. Grubaugh then signed the sales agreement 
as agent and filed his listing contract and the sales 
agreement with the register of deeds of Butler Coun- 
ty, Nebraska. 

Brezina filed his action for specific performance 
August 5, 1974, praying also for damages of $20,000 
to compensate him for not being able to take posses- 
sion of the farm on March 1, 1974, as called for in the 
contract. Grubaugh Bros. filed an answer and 
cross-complaint on August 26, 1974, in which they al- 
leged they had performed their obligations under the 
listing contract and were entitled to a commission of 
$4,050 plus interest. On May 12, 1975, the District 
Court entered a judgment against Brezina on the 
pleadings, which this court affirmed. 

On April 1, 1976, Grubaugh Bros. filed a motion for 
judgment on the mandate of the Supreme Court and 
a motion for summary judgment. Part of the sum- 
mary judgment concerned the listing contract and 
the purchase agreement recorded October 3, 1973. 
Grubaugh Bros. requested that these contracts be 
stricken from the record of the register of deeds so 
as to remove any cloud which may have been cast 
upon the title to the real estate. 

The District Court entered judgment on the man- 
date of July 7, 1976. It dismissed Brezina’s petition 
with prejudice against all defendants except Gru- 
baugh Bros. <A motion for summary judgment 
against Brezina, filed by Grubaugh Bros., was over- 
ruled. The court ordered the listing contract and 
purchase agreement stricken from the records of 
the register of deeds. The only matters remaining 
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to be tried were Brezina’s cause of action for dam- 
ages against Grubaugh Bros., and the cross-com- 
plaint of Grubaugh Bros. against the property own- 
ers for their commission. 

A further issue was added on September 22, 1977, 
when the District Court permitted the property own- 
ers to file an answer to the cross-complaint and to 
cross-petition for damages against Grubaugh Bros. 
in the amount of $16,210. The cross-petition alleged 
the Hill heirs had been required to expend the sum 
of $3,750 for attorneys’ fees to obtain a dismissal of 
the action filed by Brezina and in clearing the title to 
the real estate. It was further alleged that they had 
sold the property to another buyer for the sum of 
$140,000 but because of litigation and the apparent 
cloud on the title, there was a delay in closing the 
sale. This delay, from March Jj, 1975, to May 1976, 
allegedly resulted in a loss of $12,460, which figure 
represents the interest on the sum of $126,000, the 
purchase price less the 10 percent downpayment, at 
the rate of 8 percent. 

Subsequently Brezina made an oral motion for 
leave to amend his petition to allege a cause of ac- 
tion for negligence and tortious interference of con- 
tract against Hill. This motion was denied. The 
court found the former judgment was res judicata to 
all matters raised and all matters that could have 
been raised. This ruling constitutes the principal 
assignment of error by Brezina. Brezina alleges 
this ruling deprived him of his right to put in issue 
the wrongful acts of defendant Hill, and the dam- 
ages sustained by the plaintiff. 

The trial court made the following findings: (1) 
All issues of damages raised or issues of damages 
that could have been raised as between plaintiff and 
defendant Hill have been finally decided in Brezina 
v. Hill, supra; (2) plaintiff failed to sustain his 
burden of proof with regard to damages suffered by 
reason of the wrongful acts of defendants Grubaugh; 
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(3) Everett J. Hill acted as agent for defendants Hill 
within the scope of his authority for said disclosed 
principals and entered into a valid and enforceable 
real estate contract with defendants Grubaugh; * * * 
(6) defendants Grubaugh thereafter acted in accord- 
ance with the terms and conditions of the real estate 
listing contract and secured a purchaser who was 
ready, willing, and able to purchase the property at 
a price of $135,000; (7) upon presentation of the offer 
to purchase to defendants Hill, the same was re- 
fused, thereby breaching the listing contract. De- 
fendants Grubaugh Bros. are entitled to recover and 
are awarded judgment for a cash commission of 3 
percent of the offer made by the plaintiff Brezina in 
the sum of $4,050, together with all court costs ex- 
pended from and after February 26, 1976; and (8) 
defendants Hill incurred costs and attorneys’ fees in 
this case, but there is no liability from defendants 
Grubaugh by reason that their damages were proxi- 
mately caused by their breach of the real estate list- 
ing contract. 

Plaintiff-appellant Brezina contests findings (1) 
and (2), while defendant-appellant property owners, 
the Hill heirs, contest findings (3), (6), (7), and (8). 
We believe the trial judge has misinterpreted the ap- 
plicable law as applied to the facts in his findings (7) 
and (8). For an understanding of the issues in- 
volved, we believe it necessary to give a detailed 
recitation of additional facts. 

Grubaugh testified Hill came to his office on July 
24, 1973, and executed the listing contract. Gru- 
baugh knew Hill was not the sole owner of the prop- 
erty, but he represented he was acting as agent for 
the other heirs. After Brezina signed the purchase 
agreement on September 20, 1973, Grubaugh con- 
tacted Hill for his acceptance. He met with Hill at 
Hill’s place of employment on October 3, 1973. 

A memo from Grubaugh to Hill, bearing the date 
‘*10-30-73,’’ was received into evidence. It reads: 
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“Everett. When its convenient for you, you can sign 
papers on farm. Have it sold for 135,000". Sincere- 
ly. I can drive to Lincoln and see you at store if you 
prefer. Dick Grubaugh.”’ 

Grubaugh testified in his deposition and at trial 
that this memo was misdated, and he had actually 
written it and sent it on September 30, 1973. He had 
previously testified, however, at a hearing before 
the Nebraska Real Estate Commission that the date 
on the memo was correct. He stated at that hear- 
ing, which was conducted because of a complaint 
filed against him by Hill, that although he had al- 
ready met with Hill on October 3, 1973, he wrote the 
memo because ‘‘I wanted something in writing I had 
notified him and he knew.”’ 

Grubaugh testified in his deposition that Hill re- 
fused to sign the contract for the sale of the property 
on October 3, 1973. Hill told him ‘‘I think I can get 
something better.’’ Grubaugh testified that on this 
same day, following Hill’s refusal, he “drove to 
David City and signed the purchase agreement as 
agent for Everett Hill and I filed the listing contract 
and the purchase agreement’’ with the Butler Coun- 
ty register of deeds. 

One of the first persons to contact Grubaugh about 
purchasing the property was Chester Guidinger, who 
eventually did buy the property together with 
Adolph Novacek for $140,000. Guidinger expressed 
an interest in the property on August 15, 1973. On 
August 20, 1973, Guidinger, his wife, and Mr. and 
Mrs. Novacek went to Grubaugh’s home and offered 
to purchase the property for $129,000. They re- 
turned to Grubaugh’s home on September 18, 1973, 
and increased the offer to $132,500. Before leaving, 
Novacek asked if Grubaugh would take $135,000. 
Grubaugh responded that he had to talk to someone 
else, but that he would get back to them. Grubaugh 
did not contact them again as he had promised. 

Grubaugh testified he did not consider Guidinger 
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and Novacek as having made an offer of $135,000 be- 
cause Novacek only asked ‘‘Would you take $135,000 
for it tonight and sell it to us if we offered it to you?”’ 
Guidinger testified ‘‘before we left that night we 
told him that we would sign a contract for $135,000 if 
he would do it that night.’’ Novacek’s testimony is 
to the same effect. 

Grubaugh testified he felt obligated to see another 
prospective purchaser, whom he intended to contact 
following an auction of a different farm the party 
was hoping to purchase. Grubaugh did contact this 
party on the morning of September 20, 1973. He 
then went to see Brezina, who was another prospect 
at the time. Brezina testified he saw Grubaugh on 
September 19, 1973, and was told about the other 
prospective purchaser who was awaiting the out- 
come of the auction. The next day Grubaugh came 
to his farm and told him he could buy the property 
for $135,000, which was ‘‘$2,500.00 more to $3,000.00 
more, or somewhere, than the other parties were of- 
fering him * * *.’’ Brezina had previously offered 
$127,000 or $128,000 on September 6, 1973. 

At the hearing before the Nebraska Real Estate 
Commission, held on April 16, 1974, Hill testified 
Guidinger contacted him in the latter part of Sep- 
tember 1973, and said he wanted to buy the property 
for $135,000. Hill referred him back to Grubaugh. 
He next received a carbon copy of a letter, dated 
October 30, 1973, which was sent to Grubaugh Bros. 
by Edward Asche, an attorney who had been con- 
tacted by Guidinger. The letter reads in part: 

“Chester and Verna Guidinger have advised me 
they are having difficulty in communicating to you 
an offer they want to make for the lands belonging to 
the Hill estate * * *, 

“Mr. and Mrs. Guidinger wish to communicate to 
the heirs of the Hill estate through you their offer of 
$140,000.00 for these lands * * *. Mr. and Mrs. 
Guidinger have indicated to me you have the ex- 
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clusive listing on this piece of land from the Hill 
heirs, and that it extends to June ist of 1974 and for 
that reason this offer is being communicated to you. 
There has also been some contact made with Everett 
Hill relative to this offer for which reason a copy of 
this letter is being forwarded to Mr. Hill for his in- 
formation. 

“Mr. and Mrs. Guidinger would be willing to enter 
into a contract through your office for these lands at 
the above price and it appears that such a contract 
will be considered by those members of the Hill 
family that the Guidingers have contacted.”’ 

On the same day he received a copy of this letter, 
Hill received the memo from Grubaugh, also dated 
October 30, 1973. This was the first notice he had of 
the Brezina offer. A week or 10 days after he re- 
ceived a copy of the letter, Hill was contacted by 
Guidinger, who directly offered him $140,000. Hill 
attempted to contact Grubaugh but was unsuccess- 
ful. The first conversation Hill had with Grubaugh 
since listing the farm with him occurred sometime 
in December 1973. This was the conversation which 
took place at Hill’s place of employment. At the 
meeting, Hill told Grubaugh he wanted to contact 
some of the other heirs to see if the Brezina offer 
would be acceptable. His next contact with Gru- 
baugh was in February 1974. 

Hill made several changes in his testimony when 
he gave his deposition on September 19, 1977. He 
agreed with Grubaugh that the correct date of Gru- 
baugh’s memo was September 30, 1973, and not Oc- 
tober 30, 1973. Also, the meeting between Grubaugh 
and himself did occur on October 3, 1973. At this 
meeting he told Grubaugh he would have to tele- 
phone the other owners to see if the price of $135,000 
was satisfactory. He received the call from Guidin- 
ger sometime around the 1st of October. Hill 
thought he knew about the Brezina offer when he re- 
ceived this call. Guidinger did not make an offer 
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but he explained he was having trouble contacting 
Grubaugh. He asked if it would be all right for him 
to see Edward Asche, who had done some work for 
the Hill family. Hill thought he saw Guidinger a few 
times during October, and the offer of $140,000 may 
have been communicated to him prior to the time he 
received the copy of the letter from Asche. 

Guidinger testified he first called Hill on Septem- 
ber 30, 1973, to inquire whether their offer to 
Grubaugh had been conveyed to Hill. Hill said it 
had not. Guidinger then went with his wife and Mr. 
and Mrs. Novacek to see Grubaugh on October 1, 
1973. They were told the property had been sold. 
Guidinger again called Hill on October 2, 1973. 
Around October 15, 1973, he contacted Asche to 
make the offer of $140,000. 

On February 12, 1974, one of the heirs, Mabel 
Fisher, wrote a letter to Grubaugh Bros. which 
reads in part: 

“T learned that there are two firm bids for this 
farm, also that you have neglected to keep in touch 
with Mr. Hill. I would appreciate it if you would 
close the deal on the farm for one of the bids.”’ 

Grubaugh replied to this letter on February 23, 
1974. His response reads in part as follows: ‘‘Yes, 
your brother Everett listed the farm with us on July 
24th. On September the 20th I accepted a down pay- 
ment and have in my possession a signed purchase 
agreement for the farm. Everett has three times 
refused to sign this purchase agreement. I saw him 
personally in October when I had the contracts with 
me and he refused to sign. Then I wrote to him two 
different times and he didn’t acknowledge my letter. 
He also came to my home within this last month and 
refused to sign then also. After I had received this 
offer which I still have some people who had ne- 
gotiated on the purchase of the farm but who did not 
offer enough money, since that time have offered a 
little more than what I had accepted. As far as I 
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was concerned I could not accept this but Everett 
thinks that he can.’’ Hill testified the statements 
contained in the foregoing letter concerning his re- 
peated refusals to sign were accurate. 

Grubaugh also replied to Asche’s letter. His letter 
in response, dated November 19, 1973, reads in part 
as follows: ‘‘In reply to your letter of October 30, 
1973 with regards to an offer to purchase land be- 
longing to the Hill heirs please be advised that an 
agreement to purchase said land has been entered 
into on the date of September 20, 1973. As you can 
easily see this offer comes 40 days after a previous 
offer has been accepted.’’ 

Brezina testified he telephoned Hill on September 
26, 1973, to inform him he had purchased the prop- 
erty for $135,000. On September 30, 1973, Hill called 
him and asked, ‘‘Where the hell is Grubaugh?”’ 
Brezina asked if the deal was off, and Hill said it 
was. Brezina had several more conversations with 
Grubaugh and Hill. At one time he asked Grubaugh 
if he should offer Hill more money. Grubaugh ad- 
vised him not to because he already had a binding 
contract. After learning of the Guidinger offer of 
$140,000, Brezina did offer Hill more money. On 
February 15, 1974, Brezina went to see Hill on the ad- 
vice of his attorney to tender the balance of the pur- 
chase price before the closing date of March 1, 1974. 
It was at this time he learned from Hill that Gru- 
baugh had signed the purchase agreement. Hill told 
him to wait until after the hearing before the Ne- 
braska Real Estate Commission. Following the 
hearing, Brezina went to Hill and offered to beat 
Guidinger’s offer. He offered Hill $190,000. Hill re- 
fused the offer, stating that Brezina was an S8.O.B. 
and had not treated him right because of Grubaugh’s 
signing of the contract. Brezina thereafter filed the 
action for specific performance. 

Hill denied that Brezina ever made an offer of 
more than $135,000, and he could not recall any 
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meetings with Brezina. Grubaugh testified Brezina 
never talked about increasing his bid. Grubaugh 
admitted, however, he did have a conversation with 
Brezina in which he told Brezina the papers had 
been filed and as far as he was concerned Brezina 
had a contract. 

The purchase agreement with Guidinger and 
Novacek was prepared on June 25, 1974, and was 
signed by the last of the heirs on August 5, 1974. The 
purchase price was $140,000. The contract called 
for a 10 percent downpayment, with the balance due 
at the time of closing, on March 1, 1975. Although 
the sale had not been closed, Guidinger and Novacek 
were given possession on March 1, 1975, because 
Hill’s attorney was confident the cloud on the title 
would be removed. Closing was finally had on May 
5, 1976, or about 2 months after this court affirmed 
the judgment on the pleadings. 

We have set forth the evidence in great detail to 
show the conflict in the testimony of the witnesses. 
Some of the witnesses even testified differently as to 
the same facts on different occasions. 

While this action was originally one for specific 
performance, that issue was settled in the first ap- 
peal. The trial court after the hearing on the man- 
date removed the cloud on the title. The continua- 
tion of the action was one for damages. 

This started as an equitable action and although 
the previous case decided the equitable issue, the 
court retained jurisdiction for the purposes of a com- 
plete determination, and the parties tried the case to 
the court. In an equitable action where evidence on 
material issues of fact is in conflict, the reviewing 
court will consider the fact that the trial court ob- 
served the witnesses and their manner of testifying 
and must have accepted one version of the facts 
rather than the opposite. Anderson v. Claussen, 200 
Neb. 74, 262 N. W. 2d 438 (1978). 

Considering the fact issues in the light of the fore- 
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going rule, we proceed to a determination of the 
questions presented. Brezina alleges the evidence is 
undisputed that Grubaugh retained $13,500 of his 
money from September 20, 1973, to May 17, 1975, and 
he should be entitled to interest for the some 20 
months he contends Grubaugh wrongfully kept his 
money. The law is well settled, where money or 
property belonging to another was not paid or turned 
over to the person entitled to receive it at the time 
when it should have been paid or turned over, inter- 
est is generally allowed. Workman v. Workman, 174 
Neb. 471, 118 N. W. 2d 764 (1962). 

In Halbert v. Food Host U. 8S. A., Inc., 189 Neb. 
346, 202 N. W. 2d 735 (1972), we said: ‘‘[I]nterest is 
allowable * * * where money or property belonging 
to another is wrongfully withheld to the enrichment 
of the debtor and to the detriment of the creditor.’’ 
This rule of law, however, has no application here. 
Brezina testified he decided to leave the downpay- 
ment with Grubaugh Bros. pending the outcome of 
his suit for specific performance. When he finally 
made demand for the money, it was promptly re- 
turned. The downpayment was not wrongfully with- 
held by Grubaugh Bros. The denial of interest is 
fully sustained by the record. 

Brezina contends he should recover damages from 
Grubaugh Bros. for the loss of his bargain. It seems 
to be his contention that Grubaugh Bros. delayed in 
communicating his offer to Hill during which time 
Hill received a better offer. However, no mention is 
made in his brief concerning his testimony at trial 
that Hill would not sell to him because Grubaugh 
signed the contract. In any event, the trial court de- 
termined this factual issue against him. 

The proposed amendment to plaintiff’s petition 
was not filed of record. Brezina’s counsel in his of- 
fer explained the substance as follows: ‘‘The 
amendment which we would be requesting would be 
to add causes of action against the defendant Hill 
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only. Those causes of action would allege causes 
against Mr. Hill based on at least three theories to 
include a theory of negligence, a theory of tortious 
interference and wrongfully posing as the agent of 
another, and in each of these, the plaintiff would be 
requesting compensation in the form of damages 
from the defendant Hill.’’ 

The trial court denied the motion to amend for the 
reason that the former judgment was res judicata as 
to all issues raised or which could have been raised 
at the time plaintiff filed his petition. Actually, the 
judgment on the pleadings was res judicata only 
insofar as it determined that the listing contract did 
not constitute an offer to any third party but was 
merely an employment contract between the owner 
and broker and that the broker had no authority to 
execute a sales contract on behalf of the Hills. The 
proposed amendments involve theories presuppos- 
ing the validity of the contract, in one form or an- 
other. We have found the sales contract was not 
binding on the Hills. Consequently, there could be 
no liability for Hill’s refusal to accept it. 

In the original action, Brezina sought not only spe- 
cific performance of the alleged contract but also in- 
cluded a specific claim for damages. All of the 
damages growing out of the alleged breach of con- 
tract were litigable in the original suit in equity. 
The law does not permit the complete remedy by 
specific performance to be split into separate ac- 
tions for different elements of damages flowing from 
a single breach of contract. See Waldo v. Lockard, 
101 Neb. 797, 165 N. W. 154 (1917). 

There is no question Grubaugh Bros. performed 
their part of the listing contract by finding a ‘‘ready, 
able, and willing’’ purchaser for the property at a 
price in excess of that called for in the listing con- 
tract. In Fleming Realty & Ins., Inc. v. Evans, 199 
Neb. 440, 259 N. W. 2d 604 (1977), we held: “A 
broker is entitled to his commission in accordance 
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with the terms of his listing contract, and the right 
to compensation is not impaired by subsequent in- 
ability or unwillingness of the owner to consummate 
the sale on the terms prescribed.”’ 

The Hill heirs contend the listing contract is unen- 
forceable. Section 36-107, R. R. S. 1943, provides: 
“Kivery contract for the sale of lands between the 
owner thereof and any broker or agent employed to 
sell the same, shall be void, unless the contract is in 
writing and subscribed by the owner of the land and 
the broker or agent. Such contract shall describe 
the land to be sold, and set forth the compensation to 
be allowed by the owner in case of sale by the broker 
or agent.”’ 

The issue presented is whether an agent of the 
owner may sign on his behalf in view of the require- 
ment that the contract be subscribed by the owner of 
the land. If the section is construed to permit an 
agent to sign, must the agent have written author- 
ization? 

In this case, the contract was actually signed by 
one of the owners. It is true, he signed as agent for 
the heirs of Hattie E. Hill, of which he was one. The 
evidence is undisputed that he had acted as rental 
agent for several years for all of the Hattie Hill 
heirs. The record indicates that each of the heirs 
told Everett that he had started the sale of the 
Hattie Hill land and he should finish it. Grubaugh 
was familiar with the fact that Everett Hill was . 
handling the property for all of the heirs. On the 
record, the trial court made a fact determination 
that Everett J. Hill acted as agent for the defendants 
Hill within the scope of his authority for said dis- 
closed principals and entered into a valid and en- 
forceable real estate listing contract with the de- 
fendants Grubaugh. 

We agree Grubaugh Bros. earned their commis- 
sion. That is not the problem. The Hill heirs con- 
tend Grubaugh Bros. are not entitled to their com- 
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mission because they breached their fiduciary du- 
ties. We held in Schepers v. Lautenschlager, 173 
Neb. 107, 112 N. W. 2d 767 (1962): ‘‘A commission 
cannot be collected by the agent for his services if 
he has willfully disregarded, in a material respect, 
an obligation which the law devolves upon him by 
reason of his agency.”’ 

In Vogt v. Town & Country Realty of Lincoln, Inc., 
194 Neb. 308, 231 N. W. 2d 496 (1975), we held: ‘‘A 
real estate broker is an agent owing a fiduciary duty 
(1) to use reasonable care, skill, and diligence in 
procuring the greatest advantage for his client, and 
(2) to act honestly and in good faith, making full dis- 
closures to his client of all material facts affecting 
his interests. A neglect to do so renders him liable 
to his client for whatever loss the latter may suffer 
as a consequence thereof.’’ 

The testimony of the parties is conflicting and 
somewhat confused. However, it seems apparent 
Grubaugh was not operating in the best interests of 
the property owners but was more concerned with 
the protection of his buyer as well as his own inter- 
ests. It could be inferred from the record that he 
was of the opinion he could choose who the pur- 
chaser would be and the price to be paid, and he was 
not obligated to communicate all offers to the own- 
ers. It is evident Grubaugh did not communicate all 
offers to Hill. In this regard, we quote from 
Schepers v. Lautenschlager, supra: ‘‘The rule re- 
quiring a broker to act with utmost good faith 
toward his principal places him under a legal obliga- 
tion to make a full, fair, and prompt disclosure to his 
employer of all facts within his knowledge which are 
or may be material to the matter in connection with 
which he is employed, which might affect his prin- 
cipal’s rights and interests or influence his action in 
relation to the subject matter of the employment, or 
which in any way pertain to the discharge of the 
agency which the broker has undertaken.”’ 
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We do not agree with the trial court’s determina- 
tion that Grubaugh Bros. was not liable to the prop- 
erty owners for costs and attorneys’ fees because 
those expenses were proximately caused by the own- 
ers’ breach of the listing contract. The listing con- 
tract did not require the property owners to accept 
any offer tendered by the broker in excess of a stipu- 
lated amount. The property owners still had the 
right to accept or refuse any offer tendered. This 
does not mean that they would not have been liable 
for the broker’s commission on any firm offer se- 
cured in excess of the stipulated amount. 

As we view the record, the action for specific per- 
formance filed by Brezina can be attributed directly 
to the signing of the purchase agreement by Gru- 
baugh and his filing of it with the register of deeds of 
Butler County. His signing of the agreement im- 
plied that he had authority to do so for the owners 
and gave Brezina the opportunity to attempt to hold 
the owners to the contract signed by Grubaugh. 

By his own testimony, Grubaugh signed the pur- 
chase agreement and filed it after Hill refused to sell 
to Brezina because he thought it was possible to get 
a better offer. Hill was under no obligation to sell 
the land to Brezina and his refusal to sign the sales 
contract did not constitute a breach of the listing 
agreement. As suggested, at the very most it cre- 
ated a liability on the part of the Hill heirs to Gru- 
baugh for the commission provided by the listing 
contract. 

There is no justification to be found in the record, 
and we can think of none for the clouding of the title 
by the filing of the Brezina contract signed by Gru- 
baugh as agent for Hill. It is obvious from the rec- 
ord that except for this act on the part of Grubaugh, 
the land could have been promptly sold by him or by 
the Hill heirs to the ultimate purchasers for $140,000. 
If Grubaugh had not signed the sales contract, there 
would have been no specific performance action. 
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We also note that Grubaugh admits he told Brezina 
the papers had been filed and so far as he was con- 
cerned Brezina had a contract. 

There is no question Grubaugh was entitled to a 
commission for securing a ready, able, and willing 
purchaser for $135,000. The question presented, 
however, is whether or not he also is liable to the 
property owners for the costs and attorneys’ fees he 
proximately caused them by his action. He should 
have known at the time he signed and filed the pur- 
chase agreement he was violating his fiduciary obli- 
gation to the Hills. Grubaugh specifically testified 
he filed the sales agreement to protect Brezina; that 
it would protect him from Hill signing the property 
to someone else. His obligation was to protect the 
owners of the property and not to take action against 
them to protect a prospective purchaser. Until the 
sales agreement was signed by Grubaugh as the pur- 
ported agent of Hill, it was nothing more than an 
offer to purchase. 

On the record the Hill heirs have sustained dam- 
ages in excess of any commission earned by Gru- 
baugh. The trial court was in error in dismissing 
their cross-petition against Grubaugh Bros. 

We affirm the judgment insofar as it applies to the 
appellant Brezina. We reverse the judgment dis- 
missing the cross-petition of the Hill heirs against 
Grubaugh Bros. as well as the judgment rendered 
against them in favor of Grubaugh Bros. We re- 
mand the action for further proceedings consistent 
with this opinion. Costs of this appeal are to be 
taxed equally to appellant Brezina and appellee Gru- 
baugh Bros. 

AFFIRMED IN PART, AND IN PART 
REVERSED AND REMANDED WITH 
DIRECTIONS. 
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MARK PAULSEN, A MINOR, BY AND THROUGH RANDALL L. 
PAULSEN, HIS FATHER AND NEXT FRIEND, APPELLANT, V. 
ROBERT COURTNEY AND SUSAN COURTNEY, HUSBAND 
AND WIFE, APPELLEES. 

277 N. W. 2d 233 


Filed April 3, 1979. No. 41869. 


1. Statutes: Animals. The Legislature, by enacting section 54-601, R. 
R. S. 1943, removed the common law restriction of proving scienter 
or knowledge of the dangerous propensities of dogs, but only as it 
applied to the actions of dogs specified in the statute. 

2. Animals: Strict Liability: Damages. Dog owners are statutorily 
liable for any and all damage inflicted by their dog to any person, 
other than a trespasser, without proof of scienter or knowledge of 
the dangerous propensities of their dogs for biting, and by reason of 
such dog or dogs killing, wounding, worrying, or chasing domestic 
anol’: 

3. : . In actions based upon statutory liability 
for injury by a > doe. the injured person will be barred from re- 
covering if he intentionally provoked the dog, and thereby caused it 
to attack him. 

4. Animals: Juries. The question of whether one is guilty of inten- 
tionally provoking a dog, and is thus barred from recovering for a 
resulting injury by the dog, is generally considered a question of 
fact to be determined by the jury. 


Appeal from the District Court for Douglas Coun- 
ty: Rupo.px Tesar, Judge. Affirmed. 


Roger R. Holthaus, for appellant. 
Pilcher, Howard & Dustin, for appellees. 


Heard before SPENCER, Retired Justice, McCown, 
and Bropkey, JJ., and BLuE and Reaacan, District 
Judges. 


REAGAN, District Judge. 

This is an action instituted by a minor through his 
father and next friend for personal injuries received 
from a dog bite. The action was filed pursuant to 
section 54-601, R. R. S. 1948, which provides as fol- 
lows: ‘Dogs are hereby declared to be personal 
property for all intents and purposes, and the owner 
or owners of any dog or dogs shall be liable for any 
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and all damages that may accrue (1) to any person, 
other than a trespasser, by reason of having been 
bitten by any such dog or dogs, and (2) to any per- 
son, firm or corporation by reason of such dog or 
dogs killing, wounding, worrying, or chasing any 
person or persons or any sheep or other domestic 
animals belonging to such person, firm or corpora- 
tion. Such damage may be recovered in any court 
having jurisdiction of the amount claimed.”’ 

The defendant filed an answer generally denying 
the allegation of the plaintiff’s petition, and alleging 
the plaintiff was a trespasser. The defendant fur- 
ther alleged whatever injuries were sustained by the 
plaintiff were proximately caused by the negligence 
of him and his parents and that the plaintiff volun- 
tarily assumed the risk of injury to himself. 

At the close of the plaintiff's case, defendant 
moved for an order dismissing the petition for the 
reason that the evidence showed that the plaintiff 
was in fact a trespasser, thereby falling outside of 
the provisions of the act. Said motion was denied. 
Thereafter, plaintiff’s counsel moved the court to ex- 
clude testimony presented by the defense on any- 
thing other than trespass. The court denied the mo- 
tion and advised the parties the court would permit 
the testimony with reference to provocation. At the 
close of all the evidence, the court refused to in- 
struct the jury on the defenses of assumption of risk 
or contributory negligence, but did instruct the jury 
as to provocation and trespass. The jury returned a 
verdict for the defendant and against the plaintiff. 

The evidence discloses that on September 10, 1976, 
defendant, Susan Courtney, called the plaintiff’s 
mother to make arrangements for defendant’s 5- 
year-old son to be supervised by plaintiff’s mother 
after school. Plaintiff's mother picked up her 
younger son and the defendant’s son, both age 5, and 
brought them to the plaintiff's home. The plaintiff, 
Mark Paulsen, age 10, arrived home at the same 
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time, and the children had milk and cookies in the 
Paulsen kitchen before going outside to play in the 
plaintiff's backyard. 

All three boys climbed over the fence enclosing 
the defendant’s yard, which was located immediate- 
ly adjacent to the plaintiff’s yard. The evidence in- 
dicated the boys had scaled the fence before and had 
seen others going over it. At this point, the evidence 
appears in conflict. The plaintiff maintains the de- 
fendant’s dog began licking the boys. The plaintiff 
then walked the dog for a few minutes, had the dog 
sit, and then said, ‘‘Come on, Freckles, let’s go.’’ At 
this time, the dog attacked the plaintiff, biting him 
about the face, head, and neck. 

The defendant’s evidence was to the effect that the 
’ plaintiff had been previously observed, by a witness, 
antagonizing the dog. On the day of the dog bite, 
this witness testified he saw the plaintiff gouging at 
the dog with a stick, ‘‘making the dog very, very 
angry’ and “literally torturing the animal.’ He 
saw the plaintiff climb up the fence, reach toward 
the dog, and the dog got hold of him on the hand. 
The plaintiff acknowledged the hand injury from the 
dog in addition to the injuries for which recovery 
was sought. 

The defendant, Robert Courtney, testified he had 
seen the plaintiff run at the dog, scream at him, 
poke sticks at him, and throw little rocks or dirt 
clods at the animal. Three or four times the defend- 
ant, Robert Courtney, had caught the plaintiff at the 
fence poking at the dog. Each time the defendant 
had caught him, defendant had asked the plaintiff to 
leave the dog alone. Defendant, Robert Courtney, 
testified that the effect of this treatment by the 
plaintiff caused the dog to have an extreme dislike 
for the plaintiff. The defendant, Susan Courtney, 
testified she had seen the plaintiff antagonizing the 
dog, throwing things at the dog. She would tell him 
five times a week to leave the dog alone. The de- 
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fendant, Susan Courtney, had also asked the plain- 
tiff’s father, Mr. Paulsen, to ask the Paulsen boys to 
leave the dog alone. 

The plaintiff's position at the time of trial and ap- 
parently on appeal is that section 54-601, R. R. S. 
1943, creates a cause of action for strict liability on 
the part of a dog owner, and the only defense to the 
action is one of trespass. 

At common law, in the absence of negligence, the 
owner of a dog was not liable for injuries caused by 
the dog, unless the animal had a propensity for 
viciousness and the owner had knowledge of the 
same. Warrick v. Farley, 95 Neb. 565, 145 N. W. 
1020; Herbert v. Katzberg, 104 Neb. 395, 177 N. W. 
650; Netusil v. Novak, 120 Neb. 751, 235 N. W. 335. 
This common law was abrogated by our Legislature - 
when they adopted the provisions of section 54-601, 
R. R. S. 1943. It is, however, a recognized rule of 
construction that statutes which effect a change in 
the common law or take away a common law right 
should be strictly construed, and a construction 
which restricts or removes a common law right 
should not be adopted unless the plain words of the 
act compel it. Bishop v. Bockoven, Inc., 199 Neb. 
613, 260 N. W. 2d 488. On that basis, the provisions 
of section 54-601, R. R. S. 1948, must be construed 
strictly by the court. 

We have previously had occasion to examine the 
provisions of section 54-601, R. R. S. 1948, in the case 
of Donner v. Plymate, 193 Neb. 647, 228 N. W. 2d 612. 
We there said, ‘‘The Legislature, by enacting section 
54-601, R. R. S. 1948, removed the common law re- 
striction of proving scienter or knowledge of the dan- 
gerous propensities of dogs, but only as it applied to 
the actions of dogs specified in the statute. 

“Obviously the Legislature was fully aware of 
the need for protection from the intentional, de- 
liberate, and purposeful acts of dogs and as a 
result restricted section 54-601, R. R. S. 19438, to 
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those acts manifesting such qualities. 

‘‘Dog owners are statutorily liable for any and all 
damage without proof of scienter or knowledge of 
dangerous propensities of their dog for biting and by 
reason of such dog or dogs killing, wounding, worry- 
ing, or chasing domestic animals and persons.”’ 

It is, therefore, beyond question that section 54- 
601, R. R. S. 1948, creates a cause of action based 
upon strict liability on the part of a dog owner. The 
question, however, which remains unanswered is 
whether there is any defense available to an action 
founded upon strict liability. The answer to that 
question must depend to some extent upon an 
analysis of the purpose of. the ‘‘dog bite’’ statute and 
its reasonable application. As noted in Donner v. 
Plymate, supra, the purpose of the statute, as 
amended, was to apply to persons as well as animals 
and to eliminate the requirement of proving scienter 
and the owner’s knowledge of his dog’s propensities. 
Nevertheless, it would seem strange indeed if one 
could now intentionally provoke a dog under any cir- 
cumstances and yet hold an owner liable under the 
provisions of the ‘‘dog bite’’ statute. Obviously, 
some defense must exist in such a case. 

An examination of the legal treatises discloses 
there are defenses available in a dog bite case, even 
where the cause of action is founded upon strict lia- 
bility similar to section 54-601, R. R. S. 1943. The 
courts are not unanimous in their rationale for the 
specific defense available, but all concur in one 
manner or another that an individual who knowingly 
and intentionally provokes a dog should be barred 
from recovering. For a detailed discussion see the 
annotation in 66 A. L. R. 2d 916 and following. In 
any event, it is clear that knowingly and intention- 
ally provoking a dog will constitute a valid defense. 
In 4 Am. Jur. 2d, Animals, § 106, p. 355, it is stated: 
“In actions based on statutory liability for injury by 
an animal, it has been generally held that the in- 
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jured person will be barred from recovering if he in- 
tentionally provoked the animal and thereby caused 
it to attack him * * *.’’ If, in fact, the rule has 
heretofore been undeclared in this jurisdiction, we 
now adopt that rule from 4 Am. Jur. 2d, Animals, § 
106, p. 355, and declare it to be the law in this juris- 
diction. 

Likewise, it is further clear that whether such 
provocation was intentional and knowing is a ques- 
tion of fact to be determined by the jury. In 4 Am. 
Jur. 2d, Animals, § 110, p. 360, the author notes, 
“‘The question whether one is guilty of intentionally 
provoking an animal and is thus barred from recov- 
ering for a resulting injury by the animal is gen- 
erally considered a question of fact * * *.’? With that 
rule, we likewise concur. 

The trial court correctly instructed the jury on the 
question of provocation, and the judgment on the 
verdict may not, therefore, be disturbed. The judg- 
ment of the trial court, entered pursuant to the ver- 
dict of the jury, is affirmed. 

AFFIRMED, 


CLEARWATER CORPORATION, A NEBRASKA CORPORATION, 
ET AL., APPELLEES, Vv. CITY OF LINCOLN, NEBRASKA, A 
MUNICIPAL CORPORATION OF THE STATE OF NEBRASKA, 

APPELLANT. 
277 N. W. 2d 236 


Filed April 3, 1979. No. 41890. 


1. Eminent Domain: Trial: Evidence. Generally, in an eminent 
domain proceeding, evidence as to the sale of the identical property 
is admissible as evidence of market value, provided there is ade- 
quate foundation to show the evidence is material and relevant. 

2. Eminent Domain: Evidence: Time. The foundation evidence 
should show the time of the sale, the similarity or dissimilarity of 
market conditions, the circumstances surrounding the sale, and 
other relevant factors affecting the market conditions at the time. 
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3. Eminent Domain: Trial: Evidence. The trial court has a wide 
discretion as to whether evidence as to particular sale is admis- 
sible. 

4. Burden of Proof: Evidence: Damages. The plaintiff's burden to 
prove the nature and amount of its damages can not be sustained 
by evidence which is speculative and conjectural. 

5. Witnesses. An expert witness testifying from observation or per- 
sonal knowledge may be required to disclose and testify to the facts 
on which his opinion is based. 

The opinion of an expert witness lacks probative value if 
assumptions for it are shown not to be true. 

7. Witnesses: Evidence. The value of the opinion of an expert wit- 
ness is dependent on, and is no stronger than, the facts on which it is 
predicated. An opinion has no probative force if the assumptions 
upon nich it is based are shown not to be true. 

: Expert testimony should not be received, or if re- 

ceived should be stricken, if it appears the witness is not in pos- 

session of such facts as will enable him to express a reasonably 
accurate conclusion as distinguished from a mere guess or conjec- 
ture. 


Where the opinion testimony of an expert witness 
does not have a sound and reasonable basis it should be stricken. 


Appeal from the District Court for Sarpy County: 
Rona_Lp E. Reacan, Judge. Reversed and remanded 
for a new trial. 


Dixon G. Adams, for appellant. 
Thomas F.. Dowd, P.C., for appellees. 


Heard before KrivosHa, C. J., BoSLAUGH, CLINTON, 
and Wut, JJ., and Knapp, District Judge. 


PER CuRIAM. 

This is an appeal in a proceeding in eminent do- 
main. The defendant, City of Lincoln, Nebraska, 
condemned a 122.037-acre tract of land in Sarpy 
County, Nebraska, owned by the plaintiff, Clearwa- 
ter Corporation, for use as a water well field. The 
petition for the appointment of appraisers was filed 
in the county court on December 8, 1976. 

The land condemned was part of a 180-acre tract 
owned by the plaintiff. It is situated along the east 
bank of the Platte River south of U. S. Highway No. 
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6 and north of Interstate Highway No. 80. The land 
was zoned for agricultural use. Approximately 65 to 
80 acres of the land was tillable. There is a 20-acre 
lake on the property not taken which was formed 
when gravel was pumped at the time the interstate 
highway was being constructed. There are three 
cabins located on the property not taken. 

The appraisers appointed by the county judge 
fixed the damages at $395,235.50. The defendant ap- 
pealed to the District Court where the jury returned 
a verdict for $522,700. The defendant has appealed. 

The assignments of error relate to evidentiary 
matters. The defendant contends the trial court 
erred in refusing to permit the defendant to show the 
amount which the plaintiff paid for the property, and 
in permitting the jury to consider the testimony of 
plaintiff's two expert witnesses. 

As a part of its case the defendant called as a wit- 
ness Joe Koziol, the president of the plaintiff. Koziol 
testified that the plaintiff purchased the 180 acres on 
April 20, 1971, from a Mrs. Short. He further testi- 
fied that the physicial condition of the property now 
was approximately the same as in 1971 except some 
additional land had been cleared for farming. The 
access road to the property had been improved, 
some additional roads had been built on the prop- 
erty, and electric power lines had been installed 
around the property. Koziol estimated that land 
values had appreciated approximately 140 percent 
since 1971 but that economic conditions generally 
were about the same. When the defendant inquired 
as to the price paid for the property, an objection on 
the basis of foundation was sustained. The defend- 
ant made no offer of proof but a motion in limine 
filed by the plaintiff indicated the purchase price 
was $90,000. The motion further alleged that the 
seller had no immediate family and the proper- 
ty had not been placed on the market, but the sell- 
er had offered the property to Koziol whom the sell- 
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er had known since he was a child. 

Generally, evidence as to the sale of the identical 
property is admissible as evidence of market value, 
provided there is adequate foundation to show the 
evidence is material and relevant. The foundation 
evidence should show the time of the sale, the simi- 
larity or dissimilarity of market conditions, the cir- 
cumstances surrounding the sale, and other relevant 
factors affecting the market conditions at the time. 
Roush v. Nebraska P. P. Dist., 189 Neb. 785, 205 N. 
W. 2d 519. 

Here the evidence did not show the circumstances 
surrounding the sale. A contention had been made 
that the sale was not an arms length transaction and 
there was no evidence to show what the circum- 
stances were surrounding the sale. The sale had oc- 
curred more than 5 years previously, there had been 
some improvement made to the property, and there 
had been a substantial rise in property values. 

The trial court has a wide discretion as to whether 
evidence as to particular sale is admissible. More- 
head v. State, 195 Neb. 31, 2836 N. W. 2d 623. The de- 
fendant’s experts testified that the value of the en- 
tire tract was $252,000 and $292,050 respectively. 
Under these circumstances, evidence that the prop- 
erty had sold for $90,000 5 years earlier would have 
been of little probative value. 

The objection as to foundation was meritorious 
and the ruling was clearly within the discretion of 
the trial court. 

The plaintiff’s first expert witness was Joseph 
Gerald Strawn, a licensed real estate appraiser. 
Strawn testified over objection that the land taken 
had a value of $3,650 per acre or $445,435 and that the 
damages to the remainder amounted to $95,638, the 
total damages being $542,000. 

Strawn testified that the highest and best use of 
the property was for gravel mining followed by de- 
velopment and use for recreational purposes. Over 
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objection he was permitted to testify that he con- 
sidered that 13,974,693 cubic yards of gravel could 
be removed from the land over a 40-year period at a 
royalty of 11 cents per cubic yard. In making this 
calculation the witness assumed there was 70 feet of 
gravel available in the 122.037 acres. This would be 
a production of approximately 350,000 cubic yards 
per year for 40 years. The witness was not qualified 
as a geologist and based his estimate of the gravel 
supply upon test wells that had been drilled upon ad- 
jacent property and his knowledge of the lake on the 
property, which had been dredged to a depth of 55 to 
60 feet. 

Strawn also testified that he considered sales of 
lots in developed recreational areas in reaching his 
opinion as to the value of the plaintiff’s land. 

Strawn further testified that he considered five 
sales of property in the area which he considered to 
be comparable sales. Of these he admitted that four 
were not arms length transactions involving a will- 
ing buyer. 

The first sale was a 150-acre tract approximately 
10 miles east of the plaintiff's land. This property 
had been used for gravel mining and the lake was in 
existence at the time of the sale in 1973 or 1974. This 
property had sold for $2,083 per acre. 

The second sale was a tract purchased by the city 
of Papillion as a well field. Upon objection by the 
defendant the witness was not allowed to testify fur- 
ther in regard to this transaction. 

The third sale was an 83-acre tract near Yutan, 
Nebraska, in eastern Saunders County, that had 
been purchased by Metropolitan Utilities District for 
well field purposes. 

The fourth sale was a 25-acre tract located near 
the property involved in the first sale which had 
been purchased by the city of Papillion. 

The fifth sale was a 150-acre tract located 3 miles 
northeast of Yutan, Nebraska, to Metropolitan Utili- 
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ties District. This was rough land suitable for pas- 
turage but containing a large deposit of gravel. 

On cross-examination the witness testified there 
had been no gravel mining on the property since 1965 
and the only gravel mining in the immediate area 
was by the operator of a ready-mix business in 
Gretna, Nebraska. The cost of hauling gravel 
amounted to 6 to 10 cents per ton mile. 

The defendant produced evidence that the entire 
production of gravel in Sarpy County for 1973 and 
1974 was less than the 700,000 yards that the witness 
had assumed could be produced in a 2-year period 
from the plaintiff’s land. 

The plaintiff’s second expert witness was James 
W. Warren, also a licensed real estate appraiser. 
Warren testified over objection that it was his opin- 
ion that the land taken had a value of $5,025 per acre 
or $613,235 and the damages to the remainder 
amounted to $115,926, the total damages being $708,- 
281. 

Warren testified the highest and best use of the 
plaintiff’s property was for gravel production fol- 
lowed by recreational development. The witness 
testified he considered sales of lots in developed rec- 
reational and residential areas along the river in ar- 
riving at his opinion as to the value of the plaintiff’s 
land. This witness estimated the available gravel 
on the plaintiff’s land to be something around 10 
million cubic yards on which there would be a 
royalty of 10 to 11 cents a yard. 

On cross-examination the witness testified he con- 
sidered the comparable sales method as the most re- 
liable method to value land, but in this case he be- 
lieved the plaintiff’s land was unique so he used a 
factors approach to determine its value. However, 
in a report prepared for the plaintiff, the witness 
used a comparable sales method to value the prop- 
erty. In addition to the sales testified to by Strawn, 
the witness used two sales north of the plaintiff’s 
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property at $1,000 per acre and a sale in Douglas 
County, Nebraska, for $1,660 per acre. 

The defendant moved to strike the testimony of 
the plaintiff's expert witnesses, which motions were 
overruled. The motions were renewed at the close 
of the evidence and again were overruled. The mo- 
tions were made upon the ground that the opinions of 
the two witnesses were based upon improper and in- 
valid assumptions and considerations, and upon 
facts not in evidence and which were beyond the 
knowledge and expertise of the witness; that the 
opinions assumed facts not in evidence; and that the 
opinions and testimony were so speculative and con- 
jectural as to have no probative value. The defend- 
ant’s principal assignments of error relate to the tes- 
timony of the plaintiff's expert witnesses and the 
rulings on the defendant’s objections and motions to 
strike the testimony. 

It is fundamental that the plaintiff’s burden to 
prove the nature and amount of its damages can not 
be sustained by evidence which is speculative and 
conjectural. 

Under prior law an expert witness testifying from 
observation or personal knowledge was ordinarily 
required to disclose and testify to the facts on which 
his opinion was based. Duling v. Berryman, 193 
Neb. 409, 227 N. W. 2d 584. The opinion of an expert 
witness lacked probative value if the assumptions 
for it were shown to be not true. Blobaum v. State, 
179 Neb. 304, 137 N. W. 2d 855. 

The value of the opinion of an expert witness was 
dependent on, and was no stronger than, the facts on 
which it was predicated. Such an opinion had no 
probative force unless the assumptions upon which it 
was based were shown to be true. Magdaleno v. 
Nebraska Panhandle Community Action Agency, 195 
Neb. 783, 241 N. W. 2d 114; Pueppka v. Iowa Mutual 
Ins. Co., 165 Neb. 781, 87 N. W. 2d 410. 

Section 27-705 (1), R. R. S. 1943, now provides: 
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(1) The expert may testify in terms of opinion or 
inference and give his reasons therefor without prior. 
disclosure of the underlying facts or data, unless the 
judge requires otherwise. The expert may in any 
event be required to disclose the underlying facts or 
data on cross-examination.”’ 

Under section 27-705, R. R. S. 1943, an expert wit- 
ness may “give his reasons’’ at the time he is al- 
lowed to testify as to his opinion, but he is not re- 
quired to testify to ‘‘the underlying facts or data”’ 
before stating his opinion unless the trial court re- 
quires otherwise. In this case the plaintiff’s expert 
witnesses were permitted to testify as to their opin- 
ion on value with little or no prior proof of the ‘‘rea- 
sons’’ for their opinions. The reasons and underly- 
ing facts and data were then developed on further 
direct and cross-examination of the witnesses. 

This does not mean that an expert witness is no 
longer required to disclose the basis for his opinion if 
required to do so by the trial court or that the jury is 
entitled to consider the opinion of an expert witness 
if cross-examination discloses there is no adequate 
factual basis for the opinion. 

In a recent opinion, Northern Nat. Gas Co. v. 
Beech Aircraft Corp., ante p. 300, 275 N. W. 2d 77, 
we held that the testimony of a witness, otherwise 
qualified as an expert, was properly excluded where 
it was speculative. In that case we said: ‘‘While 
under our rules of evidence the expert may not be 
required to disclose the underlying facts or data be- 
fore rendering his opinion, the trial court on its own 
motion can require such disclosure. § 27-705, R. R. 
S. 1943. In this case the trial court made such a re- 
quirement, and upon hearing what the expert pro- 
posed to testify, concluded that neither the record 
nor the apparent qualifications of the expert would 
justify such an opinion. * * * The record in this case 
is totally devoid of any evidence that an expert in 
weather would attempt to render an opinion such as 
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that sought to be tendered by appellant’s expert 
herein; or that the information relied upon by the 
expert was of such type that an expert on weather 
would rely upon such information in rendering an 
opinion. In the absence of such evidence we agree 
with the trial court that any opinion tendered by the 
expert in this case would be based on pure specula- 
tion and be solely without any basis or foundation. 
The action of the trial court in sustaining the objec- 
tion to the opinion was in all respects correct.’’ 

Expert testimony should not be received if it ap- 
pears the witness is not in possession of such facts as 
will enable him to express a reasonably accurate 
conclusion as distinguished from a mere guess or 
conjecture. The witness should not be allowed to ex- 
press an opinion on an inadequate basis or in respect 
to facts not disclosed to the jury. Gilbert v. Gulf Oil 
Corporation, 175 F. 2d 705 (4th Cir., 1949). See, 
also, Horton v. W. T. Grant Co., 5387 F. 2d 1215 (4th 
Cir., 1976); Wilson v. Volkswagen of America, Inc., 
561 F. 2d 494 (4th Cir., 1977); Polk v. Ford Motor Co., 
529 F. 2d 259 (8th Cir., 1976); Omaha Indian Tribe, 
Treaty of 1854, Etc. v. Wilson, 575 F. 2d 620 (8th Cir., 
1978); Tabatchnick v. G. D. Searle & Company, 67 F. 
R. D. 49. Where the opinion testimony of an expert 
witness does not have a sound and reasonable basis 
it should be stricken. Arkansas-Missouri Power Co. 
v. Sain, 262 Ark. 326, 556 S. W. 2d 441. 

The witness Strawn based his opinion upon three 
principal factors: The value of the gravel deposits 
upon the property; sales of lots in developed recrea- 
tional areas; and comparable sales of real estate. 
None of these factors supported the conclusion testi- 
fied to by the witness. 

The testimony concerning the quantity of the 
gravel in place and its effect upon the value of the 
land was at best conjectural and speculative. The 
quantity which the witness assumed was available 
for mining from the plaintiff's land was excessive 
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from a number of aspects because no allowance was 
made for slope, deviations in depth and quality, 
gravel already mined, and surface acreage that 
would be reserved for recreational use and develop- 
ment. There was no adequate proof by competent 
expert testimony from which the jury could con- 
clude, with any degree of reliability, how much 
gravel could be removed from the property under 
the witnesses’ theory of use and development of the 
property. Furthermore, there was no reliable evi- 
dence of any present demand for gravel to be mined 
from this property, or that it could be economically 
mined under present conditions of demand and 
transportation cost. 

The evidence of the market value of lots in de- 
veloped recreational areas had but a remote connec- 
tion to the value of the plaintiff's land in an unde- 
veloped state. The principal effect of this evidence 
was to show there was some demand for recreation- 
al property. 

None of the sales used by the witness as com- 
parable sales supported his conclusion that the 
plaintiff’s land had a market value of $3,650 per acre 
at the time of the taking. 

An analysis of the basis testimony shows that it 
did not support the value testified to by this witness. 
The motion to strike should have been sustained and 
the jury not permitted to consider the testimony as 
to value. 

A similar situation existed as to the testimony of 
the witness Warren. Although this witness was not 
as precise in stating the underlying facts and data 
on which his opinion was based, the record shows his 
testimony as to value had no adequate basis and the 
motion to strike his testimony should have been sus- 
tained. 

It is unnecessary to consider the other assign- 
ments of error. 

The judgment of the District Court is reversed 
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and the cause remanded for a new trial. 
REVERSED AND REMANDED FOR 
A NEW TRIAL. 


MARGARET HOHNEKE KRAUSE, INDIVIDUALLY AND AS 
PERSONAL REPRESENTATIVE OF THE ESTATE OF HERBERT 
KRAUSE, DECEASED, APPELLANT, V. LAVERNE 
CROSSLEY ET AL., APPELLEES. 

277 N. W. 2d 242 


Filed April 3, 1979. No. 41930. 


1. Undue Influence. The elements necessary to prove undue influ- 
ence are: (1) That the individual is susceptible to such influence; 
(2) that the opportunity to exercise such influence existed; (3) that 
there was a disposition to exercise undue influence upon the indi- 
vidual; and (4) that the instrument was a result of such undue 
influence. 

2. Undue Influence: Burden of Proof. The burden of proof on the is- 
sue of undue influence is upon the party contesting the document. 

3. Appeal and Error: Quiet Title: Statutes. For consideration on 
appeal under our statute, section 25-21,115, R. R. S. 1943, governing 
pleadings in quiet title actions, it is not necessary to specify the na- 
ture of adverse claims but only that the defendants claim or appear 
to have some interest in the real estate and that the evidence re- 
flect the question was considered by the trial court. 

4. Deeds: Joint Tenancy: Severance. A deed which purportedly 
conveys all of the interest of one joint tenant, wherein he is both 
grantor and grantee, is not an act which will sever the joint 
tenancy. 

5. Joint Tenancy: Statutes: Severance. Our statute which modifies 
the common law rules of cotenancy, section 76-118, R. R. S. 1943, 
does not change the common law rendering ineffective an at- 
tempted transfer of an interest in property by a joint tenant to him- 
self as a single individual, for the purpose of severing the joint 
tenancy. 

6. Property: Words and Phrases: Conveyances. Except where 
modified by statute, to ‘‘convey'’ means to pass or transmit title to 
property from one to another. 


Appeal from the District Court for Wayne County: 
EUGENE C. McFappen, Judge. Reversed and re- 
manded with directions. 
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Kenneth M. Olds of Olds, Swarts & Ensz, for ap- 
pellant. 


B. B. Bornhoft, for appellees. 


Heard before BosLauGH, BRODKEY, and HASTINGS, 
JJ., and Cask and Fuurman, District Judges. 


Case, District Judge. ; 

This action started with a petition filed by Herbert 
Krause on October 8, 1976, against LaVerne Crossley 
and Natalie Smith as individuals and Natalie Smith 
as Administratrix CTA of the estate of Fred Kleen- 
sang. The petition alleged undue influence in the 
execution of a deed and will and prayed for the 
quieting of title to a described 160 acres of farmland 
in Wayne County, Nebraska. 

The plaintiff departed this life on October 9, 1977, 
prior to trial and the action was revived in the name 
of Margaret Hohneke Krause as personal represent- 
ative of the estate of the former plaintiff and in her 
individual capacity as the widow of Herbert Krause. 
Thereafter on October 27, 1977, the matter proceed- 
ed to trial to the court which entered a judgment on 
December 7, 1977, for the defendants. 

The original plaintiff, Herbert Krause, and the de- 
fendants, Crossley and Smith, are brother and sis- 
ters, the plaintiff having lived with Mr. and Mrs. 
Fred Kleensang from 14 years of age to the time of 
the death of each of them. The defendant, LaVerne 
Crossley, had lived with the Kleensangs for a period 
of approximately 9 years prior to high school but 
had been a resident of California for approximately 
40 years prior to the death of Fred Kleensang. 
Natalie Smith lived nearby in the village of Hoskins, 
Nebraska, and none of the parties were related by 
blood to the deceased. 

Mrs. Kleensang died in August of 1971 devising the 
premises here in question to the plaintiff. Her sur- 
viving husband, Fred, made an election to take un- 
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der the statute and the real estate was assigned to 
the plaintiff and Fred Kleensang as tenants in com- 
mon. Plaintiff and Fred Kleensang thereafter exe- 
cuted a deed on January 30, 1976, placing the prem- 
ises in joint tenancy with right of survivorship. On 
the 19th of February 1976, 20 days later, Fred Kleen- 
sang, in the company of the defendant Crossley, exe- 
cuted another deed and a will, the deed being a 
standard warranty deed which purported to convey 
all of the grantor’s interest in the jointly owned 
premises to himself as grantee. The will further de- 
vised the premises to Crossley and Smith with con- 
tingent devises which have no bearing on the issues 
here. Fred Kleensang died March 31, 1976. 

With respect to the issue of undue influence, the 
law is well settled that the elements to be proved 
are: (1) That the individual was susceptible to 
such influence; (2) that the opportunity to exercise 
such influence existed; (3) that there was a disposi- 
tion to exercise undue influence upon the individual; 
and (4) that the will or deed was the result of such 
undue influence. In re Estate of Goist, 146 Neb. 1, 18 
N. W. 2d 513. We have closely examined the evi- 
dence here and fail to find any adequate proof that 
there was a disposition to exercise undue influence 
or that the documents were the result of such. In 
accordance with our holdings in McGowan v. Mc- 
Gowan, 197 Neb. 596, 250 N. W. 2d 234; and Loomis v. 
Estate of Davenport, 192 Neb. 461, 222 N. W. 2d 369, 
the burden of proof on the issue of undue influence is 
upon the party contesting the document. The proofs 
being absent, we are in agreement with the holdings 
of the District Court on this issue. 

The plaintiff’s petition prayed that the deed be set 
aside and canceled as a result of undue influence, 
further praying that the title be quieted and con- 
firmed in the plaintiff. The appellees take the posi- 
tion that the only issue in this lawsuit is the question 
of undue influence and that the effect of the deed 


VoL. 202] JANUARY TERM, 1979 809 
Krause v. Crossley 


executed by Fred Kleensang to himself was not 
raised by the pleadings. 

We have previously held that a court has no power 
to decide questions except as presented by the par- 
ties in the pleadings. National Fire Ins. Co. v. 
Evertson, 153 Neb. 854, 46 N. W. 2d 489; and Drieth 
v. Dormer, 148 Neb. 422, 27 N. W. 2d 843. The issues 
then raised are: Did the trial court pass upon the 
legal effect of the deed from Fred Kleensang as 
grantor to himself as grantee and did this deed 
terminate the prior existing joint tenancy? 

Our statute, section 25-21,115, R. R. S. 1943, gov- 
erning pleadings in quiet title actions, provides in 
substance: ‘‘It shall be sufficient to allege general- 
ly in the petition that the defendants claim or appear 
to have some interest in, right or title to, * * * and it 
shall not be necessary to allege the nature of any ad- 
verse claim or that the value of plaintiff’s title or 
estate is lessened thereby.”’ 

Here the plaintiff in his petition specifically sets 
out the execution of the deed in question and the 
prayer prays for the quieting of title in himself. The 
relief prayed for under the allegation of undue influ- 
ence was to set aside the deed. 

The scrivener who was a witness was specifically 
asked by the court: ‘‘What, in your opinion as a 
lawyer, was the legal effect of the deed from Fred 
Kleensang to Fred Kleensang?’’ To which the wit- 
ness answered: ‘‘To break up the joint tenancy 
which he wanted to do.’’ This witness and others 
testified extensively as to the events surrounding the 
execution of the deed. 

In view of the liberal wording of our statute with 
respect to quiet title actions, we are of the opinion 
that the pleadings were sufficient to raise the ques- 
tion and the evidence indicates that it was consid- 
ered by the court. Having determined that the trial 
court considered the effect of the deed, we turn to 
the issue here. 
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In discussing the issue of whether one joint tenant 
can unilaterally sever the joint tenancy by convey- 
ing to himself, we deem it advisable to set out some 
of the history of cotenancies, both under the com- 
mon law and under the law of this state. When a 
tract of land is owned by two or more persons, the 
owners are known as cotenants. Under the common 
law, cotenancy was divided into three main cate- 
gories: tenancy in common, joint tenancy, and ten- 
ancy by the entirety. The latter is a joint tenancy 
created by a grant to a husband and wife. The main 
characteristic of a joint tenancy is the right of sur- 
vivorship. As soon as one joint tenant dies, his title 
automatically passes to the surviving joint tenant. 
Conversely, upon the death of a tenant in common, 
the decedent’s interest passes to his heirs or devi- 
sees and not to the surviving tenant in common. 

Joint tenancies, in common law, and tenancies by 
the entirety were similar as to the right of survivor- 
ship but differed in that only a joint tenant could 
sever tenancy by his unilateral act as an inter vivos 
transaction and thus destroy such right of survivor- 
ship. Under tenancies by the entirety, the act of 
both parties was required to sever the tenancy. 

The common law rule that a joint tenancy must 
contain the four unities of time, title, interest, and 
possession still persists unless modified by statute. 
Or in other words, joint tenants have one and the 
same interest accruing by one and the same convey- 
ance commencing at one and the same time and 
held by one and the same undivided possession. See, 
Flick Abstract & Titles 2d, Tenancies in Common 
and Joint Tenancies, § 461, p. 415; United States v. 
Jacobs, 306 U. S. 363, 59 S. Ct. 551, 83 L. Ed. 763. 

To color match cases from different jurisdictions, 
it must first be determined whether they are true 
joint tenancies and that the common law is followed. 
For example, in Iowa the existence of a joint ten- 
ancy is determined by the intention of the parties 
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rather than the common law ‘“‘four unities rule.’’ In 
re Estate of Baker, 247 Iowa 1380, 78 N. W. 2d 863. 

We have previously held that prior to the enact- 
ment of section 76-118, R. R. S. 1948, the attempted 
creation of a joint tenancy, where one or more of the 
unities were absent, resulted in a tenancy in com- 
mon. See, Stuehm v. Mikulski, 1389 Neb. 374, 297 N. 
W. 595; and Anson v. Murphy, 149 Neb. 716, 32 N. W. 
2d 271. 

It is fundamental that an existing estate in joint 
tenancy can be destroyed by the act of one joint 
tenant which is inconsistent with joint tenancy and 
such act has the effect of destroying a right of sur- 
vivorship incidental to it. The creation as well as 
the continued existence of an estate in joint tenancy 
under the common law, which is recognized in this 
state, is subject to the right of the Legislature to 
modify, which it has done by section 76-118, R. R. S. 
1943. 

Any act of a joint tenant which destroys one or 
more of the coexisting unities operates as a sever- 
ance and extinguishes the right of survivorship. 
See, White v. Ogier, 175 Neb. 883, 125 N. W. 2d 68; 
and Cofer v. Perkins, 199 Neb. 327, 258 N. W. 2d 807. 
A close reading of section 76-118, R. R. 8. 1948, does 
not indicate any intention to permit severance by a 
conveyance from one joint tenant to himself, he be- 
ing both the grantor and grantee. For a discussion 
of the law of severance as applied to joint tenancies, 
see ‘‘Panel Discussion’? by Herman Ginsburg, Wil- 
bur S. Aten, Robert G. Simmons, Jr., and John R. 
Fike, reported at 34 Neb. L. Rev. 280-301 (1954). 

A transaction involving the transfer of title to real 
estate presupposes the participation of two or more 
parties. For every alienation there must be an 
alienor and an alienee; for every grant, a grantor 
and a grantee; and for every gift, a donor and a 
donee. The words ‘‘convey,”’ ‘‘transfer,’’ and simi- 
lar words employed in conveyancing signify the 
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passing of title from one person to another. See 
Black’s Law Dictionary 402 (4th Ed., 1951). To make 
a deed effective, the grantor is divested of and the 
grantee is vested with the title. The requisites of a 
deed purporting to grant an immediate estate in pos- 
session are that there be a grantor and a grantee 
and a thing granted. A person cannot convey or de- 
liver to himself that which he already possesses. He 
cannot by deed convey an estate to himself or take 
an estate from himself. Deslauriers v. Senesac, 331 
Ill. 487, 163 N. E. 327; 26 C. J. S., Deeds, § 13, p. 600. 

At common law, livery of seisin was necessary to 
pass the title to real property and it was recognized 
that a person could not make livery of seisin to him- 
self. Livery of seisin has been rendered unneces- 
sary; but the muniments of title, namely the deed, 
must still be delivered. See Deslauriers v. Senesac, 
supra. 

Here the cotenant, Fred Kleensang, attempted to 
sever the joint tenancy by a deed from himself as 
grantor to himself as grantee. We now hold that 
this act does not constitute a severance of the joint 
tenancy and that the right of survivorship at the 
time of the death of Fred Kleensang was in the 
plaintiff, Herbert Krause. 

The decision of the District Court is reversed with 
instructions to enter judgment in accordance with 
this opinion. 

REVERSED AND REMANDED WITH 
DIRECTIONS. 
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STATE OF NEBRASKA EX REL. VERNON NEWBOLD, 
SHERIFF OF BUFFALO CouNTY, NEBRASKA, APPELLANT, V. 
County OF BuFFALO, NEBRASKA, ET AL., APPELLEES, 
277 N. W. 2d 246 


Filed April 3, 1979. No. 41953. 


1. Mandamus. Mandamus is an extraordinary remedy which is not 
awarded as a matter of right. 

A writ of mandamus should not issue where there is an- 

other plain and adequate remedy available. 

The relator must show clearly and conclusively that he is 

entitled to the particular relief requested and the respondents are 

legally obligated to act. 

The duty to act must exist at the time the writ is applied 
for and the duty to act must be clear. 

5. Administrative Law: Claims. Generally, a county board acts 
quasi-judicially in determining whether claims filed against the 
county should be allowed. 

6. Mandamus. Mandamus may not be used to control the exercise of 
judicial discretion. 


Appeal from the District Court for Buffalo County: 
DEWAYNE WoLr, Judge. Affirmed. 


Donald J. Loftus, P.C., for appellant. 


James M. Knapp of Knapp, State, Yeagley, Mues 
& Sidwell, for appellees. 


Heard before Krivosna, C. J., BostauGH, McCown, 
CLINTON, BRODKEY, WHITE, and Hastincs, JJ. 


Bosuauay, J. 

This was an action for a writ of mandamus against 
five members of the county board of Buffalo County, 
Nebraska, to compel the defendants to ‘‘approve 
and/or pay”’ five claims against the county. The re- 
lator was the sheriff of Buffalo County. The claims 
were for merchandise or services that had been fur- 
nished to the sheriff’s office by the claimants at the 
request of the sheriff. 

The trial court found that except for one claim and 
part of another the claims had been disallowed for 
just cause; that the defendants’ refusal to approve 
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the remaining claims was not for the purpose of in- 
terfering with the relator in the reasonable perform- 
ance of the duties of his office and the evidence did 
not show that the disallowance of the claims unrea- 
sonably interfered with the relator’s performance of 
his duties; and that a writ of mandamus should not 
issue. The relator appeals from the dismissal of the 
action. 

The evidence shows the claims were for the rental 
and supplies for a copying machine used in the 
sheriff’s office; psychological evaluation of prospec- 
tive employees performed by Selection Research In- 
stitute; and a book entitled Encyclopedia Collective 
Bargaining—Contract Clauses. The claims had 
been filed by the vendors who had furnished the 
merchandise or services to the county and the 
sheriff had no financial interest in any of the claims. 

At the time this action was brought none of the 
claims were then pending before the board. Each 
claim had been filed, examined, and disallowed by 
the county board, and no appeal had been taken 
from the disallowance. 

The defendants filed a lengthy demurrer and an- 
swer alleging many grounds for the denial of the re- 
lief sought by the relator. The relator’s brief al- 
leges 29 assignments of error. It is necessary to 
consider but a few of the contentions made by the 
parties. 

Mandamus is an extraordinary remedy which is 
not awarded as a matter of right. State, ex rel. 
Read v. Farmers Irrigation District, 116 Neb. 373, 
217 N. W. 607. The writ should not issue where there 
is another plain and adequate remedy available. 
Watts v. City of Omaha, 184 Neb. 41, 165 N. W. 2d 
104. 

Before the writ may issue the relator must show 
clearly and conclusively that he is entitled to the 
particular relief requested and the respondents are 
legally obligated to act. State ex rel. School Dist. v. 
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Board of Equalization, 166 Neb. 785, 90 N. W. 2d 421. 

The duty to act must exist at the time the writ is 
applied for and the duty to act must be clear. State 
ex rel. Goetz v. Lundak, 199 Neb. 585, 260 N. W. 2d 
589. 

The evidence in this case shows that each claim 
had been examined and disallowed by the county 
board at the time the action was brought. There 
was nothing pending before the board on which the 
respondents could be compelled to act. 

Generally, a county board acts quasi-judicially in 
determining whether claims filed against the county 
should be allowed. State ex rel. Clark v. Buffalo 
County, 6 Neb. 454. Mandamus may not be used to 
control the exercise of judicial discretion. Watts v. 
City of Omaha, supra. The statutory remedy of ap- 
peal from the action of the board was an adequate 
remedy which was available to the claimants who 
were interested in the claims involved in this case. 

The evidence shows there had been no substantial 
or unreasonable interference with the relator’s con- 
duct of his office or the performance of his duties 
and mandamus was not an appropriate remedy un- 
der the facts and circumstances of this case. 

The judgment of the District Court dismissing the 
action is affirmed. 

AFFIRMED. 


PAUL GREENWADE, APPELLEE, V. ALLEN W. DRAKE 
ET AL,, APPELLANTS. 
277 N. W. 2d 248 


Filed April 3, 1979. No. 41973. 


1. Motor Vehicles: Highways: Negligence. It is generally negli- 
gence, as a matter of law, for a motorist to drive his vehicle on a 
highway in such manner that he is unable to stop or turn aside in 
time to avoid a collision with an object within his range of vision. 
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2. : : . An exception exists to the foregoing rule 
but only when the object struck is such that it blends into the sur- 
rounding area and cannot ordinarily be observed by the exercise of 
ordinary care in time to avoid a collision. 

Appeal from the District Court for Lancaster 
County: Wuuiam C. Hastincs, Judge. Affirmed. 


Con M. Keating and Gary L. Nedved of Marti, 
Dalton, Bruckner, O’Gara & Keating, for appellants. 


A. James McArthur, for appellee. 


Heard before BosLauGH, CLInTon, and WHITE, JJ., 
and Rist and WinprRuM, District Judges. 


Rist, District Judge. 

This is an action in which plaintiff recovered judg- 
ment against defendant for personal injuries arising 
out of a rear-end motor vehicle collision. Defendant 
appeals from that judgment. 

On October 18, 1976, at approximately 7 a.m., 
plaintiff was driving a road grader upon U.S. High- 
way No. 6 within the city limits of Waverly, Nebras- 
ka, proceeding east on said highway in the south or 
eastbound lane. It was dark and plaintiff proceeded 
with his lights on, two headlights to the front and one 
red rear taillight on the right side. The left taillight 
of the grader was not working. No other lights were 
in operation on the grader. The grader had a light- 
colored triangular slow-moving vehicle sign mount- 
ed on the grader and facing to the rear. This sign 
was faded, with little reflective quality. The grader 
was yellow in color with dark rear tires. The yellow 
part on the rear of the grader was worn to some ex- 
tent. Pictures of the rear of the grader are in evi- 
dence. 

Highway No. 6 was a two-lane blacktop highway, 
one lane for each direction of traffic and was dry 
and level for several miles each way from the scene 
of the accident. A vapor street light was on approxi- 
mately 14 block east of the point of collision. 
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Plaintiff had entered the highway from the north 
approximately 1 block west of the point of collision. 
He stopped, saw car lights about a mile to the west, 
and proceeded onto the highway, turning east. At 
the time of the accident he had proceeded approxi- 
mately 1 block and was going about 10 miles per 
hour. 

Defendant was proceeding easterly on said High- 
way No. 6 from his home in Dorchester, Nebraska, 
to his place of employment northeast of Waverly and 
had been driving for approximately 1 hour prior to 
the accident. As he entered Waverly he slowed to 
approximately 45 miles per hour, which was the 
posted speed limit, and proceeded easterly until he 
collided with the rear of the grader in the south or 
eastbound lane of the highway. 

The investigating officer testified defendant told 
him he was approximately 20 feet from the grader 
when he first saw it, applied his brakes, and the col- 
lision occurred. The officer further testified it was 
dark at the accident scene and with a flashlight he 
could see the outline of objects. He looked for skid 
marks with relation to defendant’s vehicle and re- 
called seeing none. He testified the rear light of the 
grader was dim. 

Defendant testified he had his headlights on low 
beam and the first thing he saw of the grader was ‘‘a 
big * * * yellow drawbar,’’ and simultaneously ap- 
plied his brakes and collided with the grader. He 
testified there had been no glare of oncoming head- 
lights affecting him prior to the accident. 

The trial court determined as a matter of law that 
defendant was guilty of negligence in failing to keep 
a proper lookout and in failing to have his vehicle 
under reasonable control, but submitted to the jury 
the issue of whether such negligence was a proxi- 
mate or proximately contributing cause of the colli- 
sion, the issue of whether plaintiff was negligent in 
failing to warn defendant and other traffic of his 
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presence on the highway during darkness, and the 
matter of comparative negligence, giving appropri- 
ate instructions therefor. The trial court refused de- 
fendant’s request to submit NJI No. 7.03A on range 
of vision. 

Defendant’s motion for new trial raised the issues 
of the court’s determination of defendant’s negli- 
gence and the refusal to give the requested instruc- 
tion on range of vision, which motion was overruled 
and this appeal followed. These issues are the only 
ones raised as error in this court. 

In the outline of facts and evidence set forth above 
we have stated all the pertinent facts, including all 
that would inure to defendant’s benefit, and have re- 
viewed all the pertinent exhibits. The issues raised 
on appeal are interrelated and will be considered to- 
gether. 

This court has clearly stated the rule to be that it 
is generally negligence, as a matter of law, for a 
motorist to drive his vehicle on a highway in such 
manner that he is unable to stop or turn aside in 
time to avoid a collision with an object within the 
range of his vision. Vrba v. Kelly, 198 Neb. 723, 255 
N. W. 2d 269; C. C. Natvig’s Sons, Inc. v. Summers, 
198 Neb. 741, 255 N. W. 2d 272. With respect to night- 
time driving this rule has been stated to be that it is 
negligence, as a matter of law, for a motorist to 
drive so fast on a highway at night that he cannot 
stop in time to avoid collision with an object within 
the area lighted by his headlights. Bartosh v. 
Schlautman, 181 Neb. 130, 147 N. W. 2d 492; Wrasse 
v. Gustavson, 193 Neb. 41, 225 N. W. 2d 274. 

The exception to the above rule is in situations 
where the object or obstruction is of the same color 
as the roadway, and for that or other such reasons, 
cannot ordinarily be observed by the exercise of or- 
dinary care in time to avoid a collision. McClellen 
v. Dobberstein, 189 Neb. 669, 204 N. W. 2d 559; Bar- 
tosh v. Schlautman, supra. As stated in McClellen, 
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supra, ‘‘* * * the question is usually presented as to 
whether a driver, in order to escape the rule of stop- 
ping within the range of vision of a discernible ob- 
ject, is excused for not seeing the vehicle or object 
in the road ahead of him sooner than he actually did 
and was unable to escape the collision.’’ 

In light of the above rules the issue is whether the 
trial court was correct in determining defendant did 
not come within the exception to the general rule. 
This determination turns upon the facts in evidence. 
As stated earlier, we have outlined all pertinent evi- 
dence with special attention to all facts which might 
benefit defendant. 

Our conclusion is the trial court was correct. A 
review of the evidence, including the photographs of 
the highway and the grader, shows a long, level 
stretch of dry, dark-colored pavement with a street 
light within % block of the accident. There was 
nothing to obscure or hamper defendant’s vision; the 
basic color of the grader was yellow which was in 
contrast to the dark color of the pavement; and the 
wearing of the paint on the grader was not such as to 
effectively detract from this contrast in color; in- 
deed, defendant admitted his first sight of the grader 
was a big yellow drawbar. The slow-moving vehicle 
sign, while not of good reflective quality, was none- 
theless light in color and clearly visible, and the tail- 
light of the grader was lighted and visible. 

Taken as a whole, the grader, with its lights and 
sign, constituted an object clearly visible which, 
with ordinary care, could have been seen within the 
range of defendant’s headlights. 

We note also that defendant did not see the grader 
until approximately 20 feet from it. Under the evi- 
dence, this was clearly a failure of defendant to see 
what he could and should have seen in ample time 
and at a sufficient distance to avoid the accident. 

The trial court could and did correctly determine 
the general rule, as set forth in Vrba and C. C. Nat- 
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vig’s Sons, Inc., supra, applied, and properly ruled 
defendant was negligent as a matter of law. The 
case was properly submitted to the jury and both the 
verdict and judgment thereon are hereby affirmed. 
AFFIRMED. 


MartTHA OTT, PERSONAL REPRESENTATIVE OF FRED 
OTT, JR., DECEASED, APPELLEE, V. DOROTHEA E. FRANK, 
APPELLANT. 

277 N. W. 2d 251 


Filed April 3, 1979. No. 42026. 


1. Summary Judgments. Where there is no genuine issue of material 
fact, it is proper for the trial court to render summary judgment on 
the pleadings and admissions. 

2. Negligence: Damages: Juries. In an action for loss of support it 
properly comes within the province of the jury to take into account 
the purchasing power of money with respect to the commodities 
that are in use by the public generally. 

3. Trial: Juries: Instructions. The value of money, i.e. its purchas- 
ing power, is elemental within the knowledge and experience of 
man generally, and is not a proper subject for an instruction. 

4. Trial: Juries: Verdicts. Where a party has sustained the burden 
of a trial and has succeeded in securing the verdict of a jury on 
controverted issues of fact, he has a right to keep the benefit of that 
verdict unless there is prejudicial error in the proceedings by 
which it was secured. 


Appeal from the District Court for Scotts Bluff 
County: ALFRED J. Kortum, Judge. Affirmed. 


Raymond, Olsen & Coll and Rick L. Ediger, for 
appellant. 


Robert P. Chaloupka of VanSteenberg, Brower, 
Chaloupka, Mullin & Holyoke, for appellee. 


Heard before BosLauGH, CLINTON, WHITE, and 
McCown, JJ., and Reimer, District Judge. 


Reimer, District Judge. 
This action against the defendant, Dorothea E. 
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Frank, was brought by Martha Ott, personal repre- 
sentative of the estate of Fred Ott, Jr., under the 
first cause of action for the wrongful death of her 
husband, the decedent, and under the second cause 
of action for damages suffered by decedent during 
his lifetime. Plaintiff alleged that defendant negli- 
gently operated her automobile by driving it through 
the front door of Henry’s Market in Scottsbluff, Ne- 
braska, thereby striking and injuring plaintiff’s de- 
cedent who died as a result of such injuries. The ac- 
cident occurred on January 29, 1977, and the dece- 
dent died on February 13, 1977, with death caused by 
a pulmonary embolism secondary to thrombo- 
phlebitis and blood clots in the right leg which had 
been excessively bruised in the accident. 

The trial court sustained plaintiff’s motion for 
summary judgment and directed a finding of negli- 
gence against defendant on the issue of liability. 
After a jury trial on the issues of proximate cause 
and damages, the court further directed a finding 
against the defendant on proximate cause and sub- 
mitted only the issue of damages to the jury. The 
jury returned a verdict on the first cause of action 
for $180,075.75 and on the second cause of action for 
$7,500. Defendant has appealed. 

Defendant on her appeal assigned as error: (1) 
Granting a summary judgment in favor of plaintiff; 
(2) allowing testimony based upon gross earnings 
rather than net income or take-home pay as the 
measure of damages for decedent’s statutory bene- 
ficiaries; (3) overruling the defendant’s motion in 
limine with regard to projected future rates of 
economic inflation and income figures; and (4) ex- 
cessive damages appearing to have been given un- 
der the influence of passion or prejudice, or contrary 
to law. 

With regard to the first assignment of error, the 
defendant pleaded that decedent had an opportunity 
to ‘‘step out of the way,’’ but the evidence introduced 
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on the motion for summary judgment showed no 
such opportunity. ‘‘[T]he purpose of a motion for 
summary judgment is to pierce the allegations of 
the pleadings and to show that the controlling facts 
are clear and that no genuine issue of fact remains 
for trial.’ Johnson v. Evers, 195 Neb. 426, 238 N. W. 
2d 474. 

The second and third assignments are discussed 
together. The testimony complained of is that 
given by Dr. Curtis Cramer, who identified himself 
as a full professor in the Department of Economics 
at the University of Wyoming, and as a doctor of 
philosophy, with a degree in economics and statis- 
tics from the University of Maryland. Dr. Cramer, 
using as a basis for his testimony the work record of 
the 59-year-old decedent for the past 20 years and his 
income records for the past 4 years, made a projec- 
tion of the future earnings which the decedent could 
have been expected to have earned during a ‘‘work 
life expectancy’’ of 8.2 years and a remaining ‘“‘life 
expectancy’ of 17.1 years. In arriving at these 
several computations, the witness stated he did not 
reduce the projected figure for the possible burden 
of income taxes because, in this case, he had found 
that in spite of decedent’s increased earnings during 
the past 4 years, his actual federal income tax paid 
had declined substantially because of decedent’s use 
of a tax shelter plan. The witness did testify that 
the decedent’s tax burden had been 9.7 percent over 
the past 4 years, but that to project the tax liability 
in the future would be too speculative in view of the 
availability ‘‘of tax loopholes and the ability to 
shelter certain types of projects.” 

Using the fact that in 1976 and 1977 the decedent 
had been granted 8 percent increases in salary and 
otherwise justifying the same, the witness further 
used an 8 percent salary increase factor in predict- 
ing the future earnings of the decedent, from a base 
wage of $11,321 for 11 months in 1977, to wages of 
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$20,564 in a predicted final year of full employment 
in 1984. 

The jury was properly instructed by instruction 
No. 5, given in the general form contained in NJI 
No. 4.60, concerning the proper elements of pecuni- 
ary loss or damages applicable to the case, and was 
further instructed by instruction No. 12, given in the 
general form contained in NJI No. 14.55, concerning 
the weight of the evidence to be given to the testi- 
mony of the expert witness. 

Factors constituting the different portions of an 
expert witness’ computation of projected future 
damages or losses are not the subject of special in- 
structions by the court, whether the same be pro- 
jected tax liability or projected rate of pay increase 
based upon improved performance or upon a pro- 
jected rate of inflation. This subject is discussed, 
with reference to the purchasing power of money, in 
Segebart v. Gregory, 160 Neb. 64, 69 N. W. 2d 315: 
‘‘Juries have the right to take into consideration the 
purchasing power of money with respect to com- 
modities that are in use by the public generally and 
may reasonably be said to constitute the necessaries 
of life. * * * From that it does not follow that a court 
is required to instruct on that subject matter. The 
value of money is a representative one. It is fixed 
hy the value of the thing or things for which it can be 
exchanged. Whether that value has depreciated or 
appreciated with reference to some other period is 
not material. The value of money, i.e. its purchas- 
ing power, is elemental within the knowledge and 
experience of men generally. It is one of the facts 
of life which jurors are presumed to know. It is not 
error for failure to instruct relative to the pur- 
chasing power of money. a is not a proper subject 
for an instruction.’ 

We think that prospective increases in wages that 
a worker might have merited had he lived, and his 
potential liability for income taxes, are likewise 
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proper matters to be covered in the evidence, but 
are not subjects for special instructions. 

Defendant’s fourth assignment of error raises the 
question of whether the verdict of the jury was 
based upon the influence of passion and prejudice. 
In this case we are dealing with the loss to the fami- 
ly of a wage earner who had pursued steady and 
gainful employment for his entire adult life and who 
had a life expectancy of 17.1 years. The decedent 
was in general good health at the time of the acci- 
dent and it is for the jury to determine the amount of 
earnings loss. The evidence showed that he was a 
man of many skills in plumbing, carpentry, and the 
general ability to maintain and keep up his proper- 
ties and those of his sons. He was frequently sought 
out by family members as both companion and 
counselor. The loss of services and companionship 
are likewise within the province of the jury to deter- 
mine under proper instructions. 

The verdict and judgment are sustained by suffi- 
cient evidence. We find no prejudicial error in the 
record and affirm the judgment. 

AFFIRMED. 


STATE OF NEBRASKA, APPELLEE, V. ALBERT WAYNE 
TWEEDY, APPELLANT. 
277 N. W. 2d 254 


Filed April 3, 1979. Nos. 42188, 42189. 


Post Conviction: Courts: Statutes: Hearings: Minors. Where a 
juvenile defendant is being prosecuted in the District Court and has 
not had an opportunity for a hearing on the matter of transfer to 
juvenile jurisdiction as required by section 43-202.02, R. S. Supp., 
1978, ordinarily the proper procedure to cure the procedural defect 
is to hold such a hearing and to determine whether or not such 
transfer should have been granted. If the court, based upon suf- 
ficient evidence, finds the evidence did not require the transfer, 
then the conviction need not be set aside in post conviction proceed- 
ings. 
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Appeals from the District Court for Saunders 
County: Bryce Bartu, Judge. Affirmed. 


Albert Tweedy, pro se. 


Paul L. Douglas, Attorney General, and Ralph H. 
Gillan, for appellee. 


Heard before Krivosna, C. J., BoSLauGH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


CLINTON, J. 

This is an appeal by Albert Wayne Tweedy in a 
post conviction proceeding commenced under the 
provisions of section 29-3001 et seq., R. R. S. 1943. 
The application alleges that the applicant is confined 
in the Nebraska Penal and Correctional Complex 
serving consecutive sentences of 1 year for escape 
from jail and 2 to 5 years for auto theft. It alleges 
further that the conviction and sentence are consti- 
tutionally infirm because Tweedy was deprived of 
effective assistance of counsel in violation of the 
pertinent provisions of the Constitutions of the Unit- 
ed States and the State of Nebraska. The substance 
of these claims is that at the time Tweedy entered 
pleas of guilty and was sentenced on the charges, he 
was not yet 18 years old; that the pleas of guilty 
were entered pursuant to a plea bargain which he 
did not understand; and that before entering such 
pleas he was entitled to make a motion under the 
provisions of section 43-202.02, R. S. Supp., 1978, to 
have the proceedings transferred to juvenile juris- 
diction and to have a hearing on such motion and 
that his court-appointed counsel failed to advise him 
of his rights in this respect. The District Court held 
an evidentiary hearing and found that the sentencing 
judge had not advised Tweedy of his right to file the 
motion and to have a hearing as required by section 
43-202.02, R. S. Supp., 1978, and that Tweedy had thus 
been deprived of due process. The order then grant- 
ed Tweedy 30 days to file a motion in accordance 


826 NEBRASKA REPORTS [VoL. 202 


State v. Tweedy 


with the provisions of section 43-202.02, R. S. Supp., 
1978. This Tweedy did and a further evidentiary 
hearing was held. 

At these hearings Tweedy and his counsel in the 
criminal proceedings testified and documentary evi- 
dence was introduced. Tweedy testified he did not 
understand the plea bargain, and he did not know 
and was not advised of his right to file a motion and 
have a hearing on the matter of transfer to juvenile 
jurisdiction. His counsel testified the plea bargain 
consisted of the dismissal of one of two charges of 
auto theft and the entry of a plea of guilty to the two 
charges on which Tweedy was sentenced and that 
Tweedy was informed of the nature of the bargain. 
The record of the arraignment and sentencing cor- 
roborates that testimony. 

Counsel further testified he considered the matter 
of filing a motion to transfer jurisdiction and deter- 
mined the county attorney would oppose the motion; 
Tweedy’s prior record made it unlikely such motion 
would be granted; and he advised Tweedy of his 
right to file the motion and Tweedy rejected it be- 
cause it would cause a delay and Tweedy wanted to 
get out of the Saunders County jail as soon as pos- 
sible and back to the penal complex. 

The record establishes the following: (1) A long 
history of Tweedy’s incorrigibility as a juvenile; (2) 
a prior conviction for the felony of auto theft; (3) 
violation of the conditions of parole while on parole 
for that offense; (4) commission of the next two 
felonies of auto theft within 48 hours of his release 
from parole; (5) Tweedy’s prior commitment to the 
Nebraska Penal and Correctional Complex at age 16 
was necessitated by the fact the Kearney institution 
for male juvenile offenders would not accept him be- 
cause, among other things, during a period of 13 
months as an inmate there, Tweedy had escaped 
from the institution six times; and (6) the escape 
from jail occurred while Tweedy was incarcerated 
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awaiting trial on the last two auto theft charges. 

The record also shows at the time of the sentenc- 
ing the District Judge was aware of Tweedy’s age, 
made inquiry as to why there had been no request 
for transfer to juvenile jurisdiction, and that his 
counsel, in open court in the presence of Tweedy, 
waived the right; the record further establishes the 
county attorney, in determining whether to prose- 
cute Tweedy as an adult or as a juvenile, took into 
consideration the matters listed in section 43-202.01, 
R. 8. Supp., 1978. 

After the second evidentiary hearing, the court 
found the nature of the offenses, Tweedy’s prior rec- 
ord, and the security of the public all require the 
probable confinement of Tweedy beyond the time he 
could be held as a minor, and therefore the retention 
of jurisdiction in the District Court had been proper 
and Tweedy had not established a basis for transfer 
of jurisdiction. 

We hold that where a juvenile defendant is being 
prosecuted in the District Court and has not had an 
opportunity for a hearing on the matter of transfer 
to juvenile jurisdiction as required by section 
43-202.02, R. S. Supp., 1978, ordinarily the proper pro- 
cedure to cure the procedural defect is to hold such 
a hearing and to determine whether or not such 
transfer should have been granted. If the court, 
based upon sufficient evidence, finds the evidence 
did not require the transfer, then the conviction need 
not be set aside in post conviction proceedings. 
Precedent for such curative procedure in somewhat 
similar circumstances may be found in our decision 
in State v. Steinmark, 201 Neb. 200, 266 N. W. 2d 751; 
and Jackson v. Denno, 378 U. S. 368, 84S. Ct. 1774, 12 
L. Ed. 2d 908. 

AFFIRMED. 
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ERWIN CHARLES SIMANTS, APPELLANT, V. STATE OF 
NEBRASKA, APPELLEE. 
277 N. W. 2d 217 


Filed April 3, 1979. No. 42206. 


1. Criminal Law: Coram Nobis. A writ of error coram nobis 
reaches only matters of fact unknown to the applicant at the time 
of judgment and not discoverable by him with reasonable dili- 
gence, which fact or facts are of such a nature that, if known to the 
court, would have prevented entry of the judgment. 

2. Criminal Law: Jurors: Burden of Proof. When an improper 
communication with a juror or jurors is shown to have taken place 
in a criminal case, a rebuttable presumption of prejudice arises 
and the burden is on the State to prove that the communication was 
not prejudicial. 

3. Criminal Law: Jurors: Witnesses: Verdicts. Unauthorized 
communications between jurors and third persons or witnesses 
during the course of jury deliberations are absolutely forbidden 
and invalidate the verdict unless their harmlessness is made to ap- 
pear. 

4. Trial: Constitutional Law. A fair trial in a fair tribunal is a basic 
requirement of constitutional due process. 

5. Criminal Law: Juries. It is vital in capital cases that the jury 
should pass upon the case free from external causes tending to dis- 
turb the exercise of deliberate and unbiased judgment. Nor can 
any ground of suspicion that the administration of justice has been 
interfered with be tolerated. 

6. Trial: Juries: Evidence: Constitutional Law. The requirement 
that a jury’s verdict must be based upon the evidence developed at 
the trial goes to the fundamental integrity of all that is embraced in 
the constitutional concept of trial by jury. 

7. Jurors: Testimony: Statutes. Under section 27-606(2), R. R. S. 
1943, a juror may testify as to whether extraneous prejudicial infor- 
mation was improperly brought to the jury’s attention. No evi- 
dence may be received as to the effect of any statement upon a 
juror's mind, its influence one way or another, or the mental proc- 
esses of a juror in connection therewith. 

8. Constitutional Law: Burden of Proof. Where an error of constitu- 
tional dimensions has occurred, the State has the burden of proving 
beyond a reasonable doubt that such error was harmless. 


Appeal from the District Court for Lincoln Coun- 
ty: KeitH WINDRuM, Judge. Convictions and sen- 
tences vacated. Cause remanded for further pro- 
ceedings. 
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Keith N. Bystrom and Scott P. Helvie, Lincoln 
County Public Defenders, for appellant. 


Paul L. Douglas, Attorney General, and Paul W. 
Snyder, for appellee. 


Heard before Krivosna, C. J., BosLaucu, McCown, 
CLINTON, BRODKEY, WHITE, and HastTincs, JJ. 


McCown, J. 

Erwin Charles Simants filed a petition bearing the 
caption, ‘‘Writ of Error Coram Nobis,’’ in which he 
sought to set aside his conviction and sentence on 
each of six counts of murder in the first degree. The 
petition alleged irregularities and misconduct in 
connection with the sequestration and deliberations 
of the jury at trial which were not known to the peti- 
tioner or his counsel at the time of his trial, convic- 
tion, and sentence. Following a hearing in the Dis- 
trict Court for Lincoln County, the court denied the 
petition for writ of error coram nobis, and the peti- 
tioner has appealed. 

Erwin Charles Simants was charged with six 
counts of murder in the first degree. The plea to 
each count was not guilty by reason of insanity. 
Trial to a jury began on January 8, 1976, and con- 
tinued through January 16, 1976. The jury returned 
a verdict of guilty on all counts on January 17, 1976, 
and on January 29, 1976, Erwin Charles Simants was 
sentenced to death by electrocution. 

On January 5, 1978, Simants filed the petition in 
this case alleging that the Lincoln County sheriff, 
Gordon D. Gilster, was a principal and necessary 
witness for the State of Nebraska in prosecuting the 
murder case against petitioner; that during the trial 
the sheriff visited the motel in which the members of 
the jury and alternates were sequestered, and con- 
versed, played cards, and associated with members 
of the jury and alternates. The petition also alleged 
that during the trial the judge who presided over the 
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trial visited the motel where the jury was sequestered 
and may have made communications with members 
of the jury. 

The petition alleged that the petitioner and his at- 
torneys had no knowledge of such actions at the time 
of trial or sentencing but obtained knowledge by sub- 
sequent interviews with members of the jury, and 
that the facts concerning such conduct, if known to 
the trial court prior to judgment and sentence, would 
have prevented the rendition of the judgment. The 
petition also alleged that the facts constituted a de- 
nial of defendant’s constitutional rights such as to 
render the judgment void. The petition prayed that 
the conviction, judgment, and sentence of death by 
electrocution be set aside and the petitioner be 
granted a new trial. 

The answer of the State alleged that although the 
trial judge was present at the motel on two occa- 
sions, he did not discuss the case or attempt to do so. 
The answer alleged that although the sheriff was 
present at the motel three times during sequestra- 
tion, he did not discuss the case nor attempt to do so. 

The judge at the original trial withdrew from this 
proceeding, and another judge presided thereafter. 
Some factual background as to the original trial is 
necessary in order to put the testimony at the pres- 
ent hearing in perspective. The facts are set out in 
full in State v. Simants, 197 Neb. 549, 250 N. W. 2d 
881. The defendant was charged with the mass 
murder of six individuals on October 18, 1975. The 
plea of the defendant was not guilty by reason of in- 
sanity. There was little, if any, doubt as to all the 
essential facts of the killings. The critical issue was 
whether or not the defendant was legally responsible 
for his actions at the time. Expert witnesses for the 
State testified that the defendant was legally sane at 
the time of the murders, while expert testimony for 
the defendant was that the defendant was not legally 
sane at the time of the slayings. 
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Sheriff Gilster testified on two separate occasions 
during the trial. The sheriff’s first appearance as a 
witness was on January 12, 1976. The sheriff's sec- 
ond appearance as a witness was on January 15, 
1976, the next to last day of trial, when he was called 
as a rebuttal witness. On this occasion he testified 
principally about the actions of the defendant during 
his confinement, with particular reference to his 
mental condition. In answer to a question: ‘‘Has 
there ever been any act of the defendant in your 
presence which would indicate to you that he might 
have a mental problem?’’, the sheriff answered: 
“No.’’ On cross-examination the sheriff admitted 
that he was not schooled in determining or looking 
for those things which would indicate a mental prob- 
lem, but said that he had observed a number of 
people in transporting them back and forth from the 
Nebraska state institution. The sheriff testified that 
he knew the defendant pretty well because the de- 
fendant had been in his jail several times. It should 
be noted also that the defendant was in the personal 
custody of the sheriff during trial sessions, and 
Sheriff Gilster was therefore present in uniform in- 
side the bar of the courtroom throughout the entire 
trial. 

The jury was sequestered from January 8, 1976, 
until the conclusion of the case, at the Howard John- 
son Motel in North Platte, Nebraska, under the or- 
ders of the presiding judge. The jurors occupied 
rooms in one wing of the motel that was closed and 
had two adjoining rooms that were used as recrea- 
tion rooms. The jurors were fed in a dining room 
separated from the rest of the restaurant by a fold- 
ing door partition. 

In the present proceeding the trial judge testified 
that he went to the motel on two occasions to see 
that the sequestration orders were being properly 
carried out. The first visit was on January 8, the 
first night the jury was sequestered, and the second 
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visit was on the early evening of January 10, when 
he made an unannounced inspection trip. On each 
occasion the judge checked the jurors’ accommoda- 
tions and services and conferred with the motel 
manager or the bailiffs with respect to arrange- 
ments. He had no conversations with jurors except 
a cursory acknowledgement or response to a greet- 
ing or comment. He was at the motel for 10 to 20 
minutes. The testimony of all the witnesses con- 
firmed the testimony of the judge. 

Sheriff Gilster testified that he made three visits 
to the motel during the period the jury was seques- 
tered there. His first visit was on the evening of 
January 8, 1976, when he went to the motel to deliver 
a suitcase to a juror. He left the suitcase with a 
bailiff and then went to the jurors’ private dining 
area and visited with the bailiff and with four or five 
jurors at a nearby table for 10 or 15 minutes. 

Sheriff Gilster testified that his second visit to the 
motel was about 9 p.m., on a date somewhere near 
the middle of the trial. He went upstairs to the 
jurors’ quarters and one of the jurors’ recreation 
rooms. He testified that he saw and had conversa- 
tions with several of the jurors while he was there, 
and that he stayed for approximately an hour. 

The sheriff testified that his third visit at the motel 
was on Thursday night, January 15, 1976, the same 
day on which he had testified as a rebuttal witness in 
the case. He went upstairs to the jurors’ quarters 
and one of the recreation rooms. There were four or 
five jurors in the room and the sheriff testified that 
he engaged in a general conversation. These con- 
versations lasted approximately 30 minutes. After 
this visit the sheriff went into the adjoining recrea- 
tion room where several other jurors were sitting. 
Some of the jurors were playing cards and invited 
the sheriff to join them. He did and played three 
games of blackjack for an estimated period of 6 or 7 
minutes. 
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Although there were several minor conflicts, the 
major area of conflict in the testimony of the sheriff 
and that of the jurors involves the subject matter of 
their conversations. The sheriff testified the con- 
versations were general and that he did not recall 
speaking of his experiences as sheriff which the 
jurors recalled that he did. The jurors’ recollec- 
tions were that he talked mostly about his experi- 
ences as sheriff. Some jurors recalled that the sher- 
iff related to them an incident in which the sheriff 
was a witness at a trial in the county court. The 
sheriff told them that when an attorney objected to 
the sheriff’s testimony, the county judge overruled 
the objection and made the comment that the sheriff 
was the only one who knew what he was talking 
about. 

At the conclusion of 2 days of testimony at the 
hearing on the petition, the District Court found that 
the jury did not deliberate except in the jury room; 
that the presiding judge acknowledged greetings 
from members of the jury and tersely answered one 
personal question of a juror; and if either or both 
combined were determined to be communications to 
the jury or any members thereof, it was not prejudi- 
cial error. 

The District Court found that Sheriff Gilster made 
unwarranted contacts with members of the jury on 
three occasions, which the court found constituted 
error since Sheriff Gilster was a witness in the 
murder trial. The court determined, however, that 
the unwarranted contacts were not prejudicial and 
the testimony of the sheriff as a rebuttal witness in 
the murder trial, although it was controverted, was 
cumulative and not crucial. The District Court 
therefore denied the petition for writ of error coram 
nobis and the petitioner has appealed. 

The present proceeding was brought in the form of 
a petition for writ of error coram nobis. This court 
has consistently held that a writ of error coram 
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nobis reaches only matters of fact unknown to the 
applicant at the time of judgment and not discover- 
able by him with reasonable diligence, which fact or 
facts are of such a nature that, if known to the court, 
would have prevented entry of the judgment. State 
v. Turner, 194 Neb. 252, 231 N. W. 2d 345; State v. 
Wilson, 194 Neb. 587, 234 N. W. 2d 208. 

If the evidence in the record now before us had 
been available and brought to the attention of the 
trial court prior to judgment, that evidence would 
have constituted grounds for a mistrial, but would 
not necessarily have prevented the entry of judg- 
ment. The petition, however, did allege a denial or 
infringement of constitutional rights of the petitioner 
such as to render the judgment void or voidable un- 
der the Nebraska Post Conviction Act, sections 29- 
3001 to 29-3004, R. R. 8. 1948. Post conviction relief 
is cumulative, and under the facts and evidence in 
this record the proceeding will be treated as one for 
post conviction relief. See State v. Turner, supra. 

At the conclusion of the evidentiary hearing in this 
proceeding, the District Court found that the jury did 
not deliberate except in the jury room. The court 
also found that even if the two minor contacts with 
the jury by the judge who presided at the trial were 
determined to be communications, they were not 
prejudicial. The evidence supports both of those 
findings. The actions of the presiding judge in per- 
sonally verifying that his orders as to sequestration 
of the jury were being carried out were appropriate, 
and did not constitute unwarranted or improper 
communications with the jury. 

The fraternization of Sheriff Gilster with the mem- 
bers of the jury during the course of the trial pre- 
sents problems of constitutional dimensions. The 
sheriff was an important lay witness on the issue of 
the sanity of the defendant, which was the only real 
issue in the murder trial. The jury had to decide the 
question of Simants’ sanity. The expert testimony 
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was conflicting on that point. The jury had to weigh 
that testimony. In deciding the issue, the opinion 
testimony of a lay witness in whom the jury may 
have had special confidence because of unwarranted 
contacts such as are shown by the evidence may 
have been the critical factor in determining the one 
key issue which was determinative of the defend- 
ant’s guilt or innocence. Sheriff Gilster had no valid 
reason or excuse for communicating or fraternizing 
with the jury. An inference may be drawn that the 
sheriff was attempting to enhance his credibility and 
reliability as a witness in the eyes of the jury. There 
can be no doubt whatever that the trial court was 
correct in finding that the sheriff’s contacts with the 
jury on the three occasions disclosed by the evidence 
were unwarranted, as well as erroneous. 

The critical issue in this case is whether the con- 
viction must be reversed because of unauthorized 
and unwarranted communications and fraterniza- 
tion between the jurors and an important witness in 
a criminal trial. All courts agree that such conduct 
is improper but the courts are not in agreement as to 
the appropriate rules to be applied. Some courts 
take the view that in the absence of a showing of ac- 
tual prejudice to the defendant arising from the un- 
authorized communication the conviction should be 
affirmed notwithstanding the impropriety. Other 
courts hold that there is a presumption of prejudice 
arising from the unauthorized communications 
which, unless successfully repudiated by the prose- 
cution, taints the conviction and entitles the defend- 
ant to a reversal. See, 75 Am. Jur. 2d, Trial, § 1008, 
p. 849; Annotation, 9 A. L. R. 3d 1275. 

We believe the better view to be that when an im- 
proper communication with a juror or jurors is 
shown to have taken place in a criminal case, a re- 
buttable presumption of prejudice arises and the 
burden is on the State to prove that the communica- 
tion was not prejudicial. See, State v. Brown, 84 


836 NEBRASKA REPORTS [VoL. 202 


Simants v. State 


S. D. 201, 169 N. W. 2d 239; State v. Jones, 363 Mo. 
998, 255 S. W. 2d 801; Sunderland v. United States, 19 
F. 2d 202 (8th Cir., 1927). 

The rule is almost universal that unauthorized 
private communications between jurors and third 
persons or witnesses during the course of jury de- 
liberations are absolutely forbidden and invalidate 
the verdict unless their harmlessness is made to ap- 
pear. See, Cooney v. State, 61 Neb. 342, 85 N. W. 
281; Clyde Mattox v. United States, 146 U. S. 140, 13 
S. Ct. 50, 36 L. Ed. 917. 

The case of Turner v. State of Louisiana, 379 U. S. 
466, 85 S. Ct. 546, 13 L. Ed. 2d 424, extended the rule 
of presumption of prejudice to communications and 
fraternization between jurors and key witnesses out- 
side the course of jury deliberations but while the 
jury was sequestered. The two witnesses in that 
case were also bailiffs who were in charge of the 
sequestered jury during a 3-day trial. In reversing 
the murder conviction, the United States Supreme 
Court said: ‘‘And even if it could be assumed that 
the deputies never did discuss the case directly with 
any members of the jury, it would be blinking reality * 
not to recognize the extreme prejudice inherent in 
this continual association throughout the trial be- 
tween the jurors and these two key witnesses for the 
prosecution. * * * 

“It would have undermined the basic guarantees 
of trial by jury to permit this kind of an association 
between the jurors and two key prosecution wit- 
nesses who were not deputy sheriffs. But the role 
that Simmons and Rispone played as deputies made 
the association even more prejudicial.’’ The princi- 
ple set out in Turner was followed by the Supreme 
Court in the later case of Gonzales v. Beto, 405 U. S. 
1052, 92 8. Ct. 15038, 31 L. Ed. 2d 787. 

The foundational basis for the rule of presumptive 
prejudice is that a fair trial in a fair tribunal is a 
basic requirement of constitutional due process. 
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The reasons for the rule have been variously ex- 
pressed by the courts. ‘‘ ‘The verdict of a jury * * * 
should represent the concurring judgment, reason 
and intelligence of the entire jury, free from outside 
influence from any source whatever.’ ”’ Bramlett v. 
State, 129 Neb. 180, 261 N. W. 166. 

“Tt is vital in capital cases that the jury should 
pass upon the case free from external causes tend- 
ing to disturb the exercise of deliberate and un- 
biassed judgment. Nor can any ground of suspicion 
that the administration of justice has been interfered 
with be tolerated.’’ Clyde Mattox v. United States, 
supra. 

“The requirement that a jury’s verdict ‘must be 
based upon the evidence developed at the trial’ goes 
to the fundamental integrity of all that is embraced 
in the constitutional concept of trial by jury. ‘The 
jury is an essential instrumentality—an appendage 
—of the court, the body ordained to pass upon guilt 
or innocence. Exercise of calm and informed judg- 
ment by its members is essential to proper enforce- 
ment of law.’ ’’ Turner v. State of Louisiana, supra. 

At the hearing in the present proceeding the par- 
ties and the court proceeded on the premise that any 
unwarranted or unauthorized communications with 
the jurors were improper and erroneous. The trial 
court found, however, that the unwarranted and 
erroneous communication and fraternization by the 
sheriff with the jurors was not prejudicial. The 
State’s position is that it has established a lack of 
prejudice because each of the jurors, in answer to a 
question by the State as to whether he or she had 
been influenced or affected by the presence of the 
sheriff at the motel, over objection by the defendant, 
said ‘‘no.”’ 

The defendant contends that such evidence was in- 
admissible and was improperly admitted. Section 
27-606(2), R. R. 8. 1943, specifically provides that 
upon an inquiry into the validity of a verdict in a 
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case such as this ‘‘a juror may not testify as to any 
matter or statement occurring during the course of 
the jury’s deliberations or to the effect of anything 
upon his or any other juror’s mind or emotions as in- 
fluencing him to assent to or dissent from the ver- 
dict or indictment or concerning his mental proc- 
esses in connection therewith, except that a juror 
may testify on the question whether extraneous prej- 
udicial information was improperly brought to the 
jury’s attention or whether any outside influence 
was improperly brought to bear upon any juror. 
* ke)? 

In State v. Steinmark, 201 Neb. 200, 266 N. W. 2d 
751, this court said: ‘‘Under this statute a juror 
may testify as to whether ‘extraneous prejudicial in- 
formation was improperly brought to the jury’s at- 
tention.” No evidence may be received as to the ef- 
fect of any statement upon a juror’s mind, its influ- 
ence one way or another, or the mental processes of 
a juror in connection therewith.”’ 

The trial court quite properly found that the com- 
munications and fraternization of the sheriff with 
the jurors here was unwarranted and erroneous, but 
also found that it was not prejudicial to the defend- 
ant because the sheriff’s testimony on the contro- 
verted issue of sanity was cumulative. Such a con- 
clusion bypasses entirely the crucial issue of wheth- 
er the sheriff’s conduct might have influenced the 
jury verdict. It may be reasonably inferred, on the 
basis of the record here, that the sheriff’s conduct 
was intended to persuade the jurors that he was 
conscientious in the performance of his official du- 
ties and to convince them of his reliability and 
credibility as a witness. Whatever its motivation, 
the sheriff’s conduct was unwarranted, erroneous, 
and presumptively prejudicial. Under such circum- 
stances, the State has the burden of showing beyond 
a reasonable doubt that such conduct was harmless. 
See, Chapman v. California, 386 U. S. 18, 87 S. Ct. 
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824, 17 L. Ed. 2d 705; State v. Rice, 188 Neb. 728, 199 
N. W. 2d 480. 

To support its contention that the erroneous con- 
duct here was harmless, the State relies upon sev- 
eral cases involving improper witness contacts with 
a jury in which courts have held that the State had 
successfully overcome the presumption of prejudice. 
Those cases are clearly distinguishable in that they 
involve cases where the contacts of the witnesses 
with the jurors were minimal or cases where the tes- 
timony of the witness at the trial involved only 
formal or uncontroverted issues. Under the evi- 
dence in the case now before us actual prejudice or 
a lack of prejudice can be determined only by infer- 
ence or by speculation. Under such circumstances 
the State has failed to overcome the presumption of 
prejudice, and has failed to meet the burden of 
showing that the unwarranted and erroneous con- 
duct of the sheriff was harmless. 

A fair trial before a fair and impartial jury is a 
basic requirement of constitutional due process. To 
condone the conduct of Sheriff Gilster in this case 
would violate the fundamental integrity of all that is 
embraced in the constitutional concept of a fair trial 
by a fair and impartial jury. The stability and in- 
tegrity of the American system of justice demands 
that those principles be maintained inviolate. Un- 
der the circumstances here the convictions and sen- 
tences of the defendant must be vacated and the 
cause remanded to the District Court for further 
proceedings. 

CONVICTIONS AND SENTENCES VACATED. 
CAUSE REMANDED FOR FURTHER 
PROCEEDINGS. 

BosLauGu, J., dissenting in part. 

I dissent from that part of the opinion which holds 
that under the evidence in this case prejudice or 
lack of prejudice can be determined only by infer- 
ence and speculation. It seems to me that this 
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amounts to an application of the prejudice per se 
rule rather than the mere presumption of prejudice 
rule which the court declares is the applicable rule. 

The trial court held a full, fair, and complete hear- 
ing on the petition of the defendant at which he was 
represented by able counsel. All of the jurors were 
examined during the hearing. At the conclusion of 2 
days of testimony the trial court found that the con- 
tacts between the sheriff and the jury did not affect 
the verdict and were not prejudicial to the defend- 
ant. This court now finds as a matter of law that the 
record does not support the decision of the trial 
court. 

The sheriff’s testimony for the most part related 
to factual matters which he had observed and was 
not disputed or contradicted. It was to some extent 
cumulative. There is no contention that the sheriff 
at any time discussed the case then being tried with 
any of the jurors. None of the contacts occurred 
after the case had been submitted to the jury. I am 
unable to say that the decision of the trial court was 
clearly wrong. 


STATE OF NEBRASKA, APPELLEE, V. DENNIS LEE 
SELL, APPELLANT. 
277 N. W. 2d 256 


Filed April 3, 1979. Nos. 42217, 42218, 42219. 


1. Criminal Law: Statutes: Sexual Sociopath. Under the provisions 
of section 29-2909, R. R. S. 1943, a person who believes himself to be 
a sexual sociopath may initiate proceedings under the Nebraska 
Sexual Sociopath Act even though he has not been found guilty of a 
sexual offense. 

2. Supreme Court: Appeal and Error. The Supreme Court, on ap- 
peal, will not interpret the meaning of a statutory provision if such 
interpretation is not necessary for the disposition of the case. 

3. Criminal Law: Sexual Sociopath: Trial: Evidence. In order for 
a trial court to find that a defendant ‘‘can benefit by treatment” 
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within the meaning of the Nebraska Sexual Sociopath Act so as to 
require his confinement to a regional center, the court must find by 
a preponderance of the evidence that such treatment will result in 
the cure of the defendant. In the absence of such a finding the 
court must determine that the defendant cannot benefit from such 
treatment and should be confined in the Nebraska Penal and Cor- 
rectional Complex as prescribed by the Nebraska Sexual Sociopath 
Act. 

4. Criminal Law: Confinement. The laws of the State of Nebraska 
under which an individual is confined to the Nebraska Penal and 
Correctional Complex specifically impose upon the chief executive 
officer of such facility the duty to provide each inmate appropriate 
medical care. 


Appeals from the District Court for Dawson Coun- 
ty: KeITH WINDRUM, Judge. Affirmed as modified. 


Keith N. Bystrom, for appellant. 


Paul L. Douglas, Attorney General, and Jerold V. 
Fennell, for appellee. 


Heard before Krivosua, C. J.. BostaucH, McCown, 
CLINTON, BRODKEY, WHITE, and HASTINGS, JJ. 


Krivosua, C. J. 

This appeal presents to the court further questions 
concerning the provisions of the Nebraska Sexual 
Sociopath Act, section 29-2901 et seq., R. R. 8. 1943. 
We have previously ruled on various provisions of 
the Sexual Sociopath Act. See State v. Irwin, 191 
Neb. 169, 214 N. W. 2d 595; State v. Wells, 197 Neb. 
584, 249 N. W. 2d 904; State v. Little, 199 Neb. 772, 261 
N. W. 2d 847; and State v. Shaw, ante p. 766, 277 N. 
W. 2d 106. 

The appeal herein involves three separate cases 
which were consolidated for hearing before this 
court by agreement of the parties and upon order of 
this court. 

The first case, No. 42217, arises out of defendant’s 
plea of guilty to charges of murder in the second 
degree, in violation of section 28-402, R. R. S. 1943, 
and first degree sexual assault, in violation of sec- 
tion 28-408.08, R. R. S. 1943, upon Ruth Eby. It will 
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hereafter be referred to as the ‘‘Eby case.”’ 

The second case, No. 42218, arises out of the de- 
fendant’s plea of guilty to a charge of murder in the 
second degree of Judith Dangler, in violation of sec- 
tion 28-402, R. R. 8. 1943, hereafter referred to as the 
“Dangler case.”’ 

The third case, No. 42219, arises by reason of the 
defendant’s plea of guilty to a charge of burglary 
with the intent to commit a sexual assault on one 
Pat Yung, in violation of section 28-532, R. R. S. 1943. 
It will hereafter be referred to as the ‘“‘Yung case.’’ 

Following Sell’s plea of guilty first in the Yung 
case and later in the Eby case, the trial court, on 
motion of the State, pursuant to section 29-2902, R. 
R. S. 1943, suspended further criminal proceedings 
in both cases. It then ordered proceedings under 
the provisions of the Nebraska Sexual Sociopath Act. 

While these proceedings were pending, Sell was 
charged with murder in the second degree in the 
Dangler case. After waiving preliminary hearing, 
Sell entered a plea of guilty to the information in the 
Dangler case. 

On February 16, 1978, a hearing to determine 
whether Sell was a sexual sociopath was held, pursu- 
ant to section 29-2902(6), R. R. S. 1943, in the Yung 
and Eby cases. There was no evidence of a sexual 
assault in the Dangler case, and therefore neither 
the State nor the court on its own motion included 
the Dangler case in the proceedings under the Sex- 
ual Sociopath Act. Evidence disclosed that Sell 
murdered Mrs. Dangler some 11 months prior to the 
time of entering his plea. The condition of the body 
was such that no determination could be made as to 
whether there had been a sexual assault upon Mrs. 
Dangler prior to her being murdered. The record 
also reveals that Sell denied ever having committed 
a sexual assault upon Mrs. Dangler. 

Sell was examined by two psychiatrists who filed a 
report with the trial court. From that report the 
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court found Sell to be a sexual sociopath in the Eby 
and Yung cases, and ordered him to the Lincoln Re- 
gional Center for evaluation as required under the 
provisions of section 29-2903(1), R. R. S. 1943. At 
that time the defendant waived trial by jury on the 
issue of whether or not he was a sexual sociopath. § 
29-2903(2), R. R. S. 1943. 

On May 26, 1978, after the evaluations conducted 
at the Lincoln Regional Center were completed, Sell 
appeared for further hearing as provided by section 
29-2903(3), R. R. S. 1943. Our decision in State v. 
Shaw, supra, had not yet been released, and there- 
fore the trial court was unaware of the requirement 
to impose a sentence in all three cases. The trial 
court proceeded to impose sentence in the Dangler 
case, and suspended further proceedings in Yung 
and Eby. 

Before the court pronounced sentence in the Dang- 
ler case, Sell filed a motion asking to be declared a 
sexual sociopath and treated accordingly. In his 
motion filed in the Dangler case, Sell alleged that his 
conviction for murder in the second degree met the 
statutory definition of a sexual offense as prescribed 
under the provisions of the Nebraska Sexual Socio- 
path Act, section 29-2901 et seq., R. R. 8. 1943. Fur- 
thermore, reports from the Lincoln Regional Center 
filed in the Eby and Yung cases indicated the de- 
fendant Sell was a sexual sociopath with regard to 
all three crimes. 

Following conviction of a sexual offense, the Ne- 
braska Sexual Sociopath Act provides for three ways 
in which proceedings thereunder can be instituted. 
The court on its own motion may do so, the State on 
its motion may do so, or the defendant may do so. § 
29-2902, R. R. S. 1943. 

Before the provisions of section 29-2902, R. R. S. 
1943, may be invoked, it is necessary that the 
defendant first be in fact convicted of a sexual of- 
fense as defined by the act. However, if the defend- 
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ant desires to seek the benefit of the act voluntarily, 
he may do so even in the absence of a conviction. § 
29-2909, R. R. S. 1948. As we pointed out in State v. 
Wells, supra, Nebraska is one of the few states in the 
Union which provides for a voluntary proceeding. 
Section 29-2909, R. R. S. 1943, provides as follows: 
‘“‘Any person whether or not he is guilty of a sexual 
offense who believes himself to be a sexual socio- 
path may initiate proceedings under sections 29-2901 
to 29-2910 by filing a petition in the district court of 
any county alleging that he believes himself to be a 
sexual sociopath. The judge of such court shall 
thereupon order such person to be examined by two 
psychiatrists in the manner provided by section 29- 
2902 and thereafter proceedings shall be held in the 
same manner as if such person had committed the 
sex offense except (a) the petitioner shall be deemed 
to have waived a jury trial and no jury shall be 
called to determine whether the petitioner is a 
sexual sociopath and (b) the proceedings shall be 
confidential in nature and no publicity shall be per- 
mitted concerning the filing of the petition or the 
proceedings thereunder. The records of such pro- 
ceeding shall be available to any attorney represent- 
ing the petitioner but shall not be available to the 
public.” (Emphasis supplied.) 

Defendant argues that all three cases should have 
been considered under the provisions of the Nebras- 
ka Sexual Sociopath Act even though murder in the 
second degree does not specifically require commis- 
sion of a sexual offense. This court is urged to find 
that section 29-2901(1), R. R. S. 1943, does not re- 
quire sexual motivation to be the primary motivat- 
ing factor but only to be a substantial motivating 
factor. There is no question that the definitions con- 
tained within section 29-2901(1), R. R. S. 1948, might 
have been drafted with greater clarity to advise the 
court of the offenses intended to be within coverage 
of the act. However, in view of the record in this 


VOL. 202] JANUARY TERM, 1979 845 


State v. Sell 


case it is not necessary for us to interpret that sec- 
tion, and we shall not do so. American Fed. of S., C. 
& M. Emp. v. State, 200 Neb. 171, 263 N. W. 2d 643; 
Jeffries v. Chicago, B. & Q. R. Co., 88 Neb. 268, 129 
N. W. 273; Murray v. Omaha Transfer Co., 95 Neb. 
175, 145 N. W. 360. 

It is clear that in the Yung and Eby cases a sexual 
offense had been committed, and the provisions of 
the Nebraska Sexual Sociopath Act were applicable. 
§ 29-2901, R. R. S. 1943. In the Dangler case, the de- 
fendant voluntarily submitted himself to the provi- 
sions of the Nebraska Sexual Sociopath Act, and 
therefore the commission of a sexual offense was not 
required. § 29-2909, R. R. 8. 1943. While it is true 
that section 29-2909, R. R. S. 1943, provides that such 
request should be made by petition in the District 
Court, we shall consider the motion filed by defend- 
ant to have met that requirement. The trial court 
should have considered the defendant’s motion in 
Dangler, as well as ordering him examined in Eby 
and Yung. However, in view of what we have now 
said in State v. Shaw, supra, and in view of the rec- 
ord in this case, the trial court’s failure to order a 
specific sexual sociopath examination in the Dangler 
case did not result in any prejudicial error. In ef- 
fect defendant was examined with regard to all 
three cases. The medical reports included the 
events in the Dangler case as well as in Yung and 
Eby. The trial court, in keeping with the rule an- 
nounced in State v. Shaw, supra, was required to im- 
pose sentence on Sell in the Dangler case, as it did. 
It must now impose sentence on Sell in the Yung and 
Eby cases as well. 

The trial court further determined that Sell was an 
untreatable sexual sociopath in the Yung and Eby 
cases, and ordered Sell kept and maintained sepa- 
rately at the Nebraska Penal and Correctional Com- 
plex for an indefinite time, pursuant to section 29- 
2903(3), R. R. S. 1943. The trial court of necessity 
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must likewise find that Sell is an untreatable sexual 
sociopath in the Dangler case as well. 

Defendant assigns as error the trial court’s origi- 
nal finding that Sell was untreatable and subsequent 
order confining him to the Nebraska Penal and Cor- 
rectional Complex. Rather, defendant contends the 
trial court should have found Sell treatable and con- 
fined him to the Lincoln Regional Center. This 
claim is based on defendant’s belief that before one 
may be confined to the Nebraska Penal and Correc- 
tional Complex under the provisions of the Nebraska 
Sexual Sociopath Act, it must be found ‘‘beyond a 
reasonable doubt’”’ that treatment will not provide 
any benefit to the defendant. With that interpreta- 
tion we do not agree. 

There are two separate sections in the Nebraska 
Sexual Sociopath Act which must be examined in 
connection with this matter. Section 29-2903(3), R. 
R. 8. 1943, provides in part: ‘‘If, after such further 
hearing at least ten of the twelve jurors find that be- 
yond a reasonable doubt the defendant is a sexual 
sociopath and the court finds from the evidence of- 
fered at such hearing that the defendant cannot be 
benefited by treatment, the court shall commit the 
defendant for an indefinite period in the Nebraska 
Penal and Correctional Complex * * *.’”” (Emphasis 
supplied. ) 

Two separate duties are imposed by this statute. 
The first duty requires the jury to find that defend- 
ant is a sexual sociopath. The second duty requires 
the court to find that defendant cannot benefit from 
treatment. A reading of section 29-2903(3), R. R. S. 
1943, makes clear that the requirement to find ‘‘be- 
yond a reasonable doubt”’ that defendant is a sexual 
sociopath is only imposed upon the jury. Such re- 
quirement is not found in the phrase directing the 
trial court to determine whether defendant can 
benefit from treatment. 

This difference is further established by exam- 
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ining section 29-2904, R. R. 8. 1943, where again the 
jury’s duty is prescribed. It is therein provided that 
‘‘The burden of proof shall be on the state to estab- 
lish such issue beyond a reasonable doubt.” (Em- 
phasis supplied.) A reading of section 29-2904, R. R. 
S. 1943, leaves no doubt that ‘‘such issue,’’ which 
must be proved beyond a reasonable doubt, is 
whether defendant is a sexual sociopath and has 
nothing to do with the matter of treatability. A fur- 
ther reading of section 29-2903(3), R. R. S. 19438, like- 
wise leads to the conclusion that the phrase ‘‘bene- 
fited by treatment’? must mean a program leading 
to cure and discharge and not simply one which fa- 
cilitates the defendant’s ability to live with his condi- 
tion. : 

A trial court has two choices once it is determined 
a defendant is a sexual sociopath. If the defendant 
can benefit by treatment, the court is to commit him 
to a regional center. § 29-2903(3), R. R. S. 1943. On 
the other hand, if the defendant cannot benefit by 
treatment, the trial court is to send the defendant to 
the Nebraska Penal and Correctional Complex. § 
29-2903(3), R. R. S. 1948. If we hold that ‘‘benefit by 
treatment’”’ means permitting the defendant to 
adjust to his condition so as to live with less pain but 
not to be cured, then the provisions of section 29-2903 
(3), R. R. 8. 1948, with regard to whether commit- 
ment should be in a regional center or the Nebraska 
Penal and Correctional Complex, would be meaning- 
less. It seems clear and beyond question that all 
persons can, to some extent no matter how minor, 
benefit from treatment. Even persons afflicted with 
a terminal illness can be made more comfortable by 
treatment. Were we to hold that evidence of any 
benefit from treatment would require the placing of 
an individual in a regional center, there would never 
be an instance where anyone would be committed to 
the Nebraska Penal and Correctional Complex. We 
cannot believe that was the intention of the Legisla- 
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ture in enacting the Sexual Sociopath Act. We 
therefore hold in the absence of evidence that de- 
fendant can benefit by treatment to the extent of 
being cured, it must he found that defendant is un- 
treatable and must be committed for an indefinite 
period in the Nebraska Penal and Correctional Com- 
plex. The finding as to whether one can benefit 
from treatment is a question of fact to be deter- 
mined by the trial court. We do not disturb such 
finding on appeal unless it can be said that there was 
no evidence upon which such conclusion could be 
based and such declaration was an abuse of discre- 
tion. See, Courtnay v. Price, 12 Neb. 188, 10 N. W. 
698; Glass v. Harper, 195 Neb. 724, 240 N. W. 2d 48. 
We have examined the record in this case and 
must conclude a finding that defendant cannot bene- 
fit from treatment is fully supported by the evidence 
and was not error. Dr. William Robert Stone, Jr., a 
clinical psychologist testifying on behalf of the State, 
indicated he was not aware of any treatment alter- 
natives that would benefit defendant. The most he 
could say was that defendant could benefit in terms 
of personal adjustment to the correctional setting by 
involvement in long-term physiotherapy, having as 
its objective the development of insight and anxiety 
reduction. Dr. Leonard Woytassek, a psychiatrist 
employed by the Lincoln Regional Center, testified 
in his opinion defendant could not benefit from treat- 
ment at the Lincoln Regional Center because there 
was no way that success of the treatment could be 
tested. Defendant’s own expert, Dr. Ronald Franks, 
a psychiatrist, testified his proposed program of 
treatment would not necessarily require defendant’s 
release. His opinion was that defendant could bene- 
fit from treatment even though he would not neces- 
sarily be cured. In view of what we have said as to 
the meaning of ‘‘cannot be benefited by treatment,’’ 
the evidence clearly established that defendant 
could not benefit by treatment. We find the trial 
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court correct in directing defendant to be confined to 
the Nebraska Penal and Correctional Complex for 
an indefinite period. 

Defendant finally argues he has a right to treat- 
ment for his infirmity which would preclude any in- 
carceration in the Nebraska Penal and Correctional 
Complex since no treatment is provided there. The 
record, however, fails to support that contention. 
We have no evidence before us that defendant will 
not receive such care and treatment as may be ap- 
propriate to him under the circumstances. Quite to 
the contrary, in State v. Little, 199 Neb. 772, 261 N. 
W. 2d 847, we emphasized that even individuals con- 
fined to the Nebraska Penal and Correctional Com- 
plex were entitled to care, saying ‘‘The ‘care’ of 
such an individual must include, at the very least, 
some effort to make the possibility of treatment 
open to him.’’ Moreover, the laws of the State of 
Nebraska, under which an individual is confined to 
the Nebraska Penal and Correctional Complex, spe- 
cifically impose upon the chief executive officer of 
such facility the duty to provide each inmate appro- 
priate medical care. Such official must further 
evaluate each person so committed with regard to 
appropriate treatment for his rehabilitation, includ- 
ing medical and psychological treatment and educa- 
tional and vocational training. §§ 838-179, 83-178, and 
83-181, R. R. 8. 1943. In the absence of evidence in 
the record indicating that the defendant Sell is, in 
this regard, being abused or is not receiving such 
treatment as is necessary for his proper care and 
rehabilitation while confined in the Nebraska Penal 
and Correctional Complex, we are unable to pass 
upon that question. For that reason, such error is 
without merit. 

We therefore find that defendant should be re- 
turned to the District Court in which he was con- 
victed and that the trial court should sentence Sell in 
the Eby and Yung cases; after which he shall be re- 
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turned to the Nebraska Penal and Correctional Com- 
plex for an indefinite period, pursuant to the Ne- 
braska Sexual Sociopath Act. In all other respects, 
we affirm the decisions of the trial court. 

AFFIRMED AS MODIFIED. 


TERRY G. PARKER, APPELLANT, V. RICHARD ROTH, 
SHERIFF OF DOUGLAS COUNTY, NEBRASKA, APPELLEE. 
278 N. W. 2d 106 


Filed April 3, 1979. No. 42561. 


1. Constitutional Law: Criminal Law: Bail. Neither the Eighth 
Amendment nor the Fourteenth Amendment to the Constitution of 
the United States requires that everyone charged with a state of- 
fense must be given his liberty on bail pending trial. While it is in- 
herent in our American concept of liberty that a right to bail shall 
generally exist, this has never been held to mean that a state must 
make every criminal offense subject to such a right or that the 
right provided as to offenses made subject to bail must be so ad- 
ministered that every accused will always be able to secure his 
liberty pending trial. 

2. Constitutional Law: Criminal Law. One’s right to life, liberty, 
and property and other fundamental rights may not be submitted 
to vote; they depend on the outcome of no elections. Nor can a citi- 
zen’s constitutional rights be infringed simply because a majority 
of the people choose that it be. 

3. Constitutional Law: Supreme Court: Statutes. It is incumbent 
upon the Supreme Court, when reasonably possible and consistent 
with constitutional rights, to resolve all doubts as to the validity of 
a statute in favor of its constitutionality. If possible, a statute 
should be construed in such a way as to negative any constitutional 
infirmity. State laws are accorded a presumption of constitution- 
ality. 

4. Constitutional Law. The traditional standard of review of state 
law under the Equal Protection Clause of the Fourteenth Amend- 
ment to the Constitution of the United States requires only that the 
state law be shown to bear some rational relationship to legitimate 
state purposes. It is enough that the state’s action be rationally 
based and free from invidious discrimination. 

5. Constitutional Law: Courts. There are two recognized tests to re- 
view state action as it relates to the Equal Protection Clause of the 
Fourteenth Amendment to the Constitution of the United States. If 
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the matter involved is a “fundamental right’? guaranteed by the 
Constitution of the United States, the courts will engage in a strict 
judicial scrutiny of the act in question. If the state action under 
examination is not such a fundamental right, the court examines 
the matter in question to determine that there is a rational basis for 
the classification which does not involve a suspect class. 
Constitutional Law: Bail. The right to bail is not a fundamental 
right guaranteed under the Constitution of the United States, and 
does not require a court to engage in a strict judicial scru- 
tiny of a state action denying the right to bail in a particular 
case. 

Constitutional Law. It is not the province of a court to create sub- 
stantive constitutional rights in the name of guaranteeing equal 
protection of the laws. If there are to be such fundamental rights, 
they must be found either explicitly or implicitly guaranteed by the 
Constitution. 


Constitutional Law: Criminal Law: Bail: Sexual Assault. Arti- 
cle I, section 9, of the Constitution of the State of Nebraska does not 
prohibit the right to bail to every individual charged with a sexual 
offense involving penetration by force or against the will of the 
victim. In order for one so charged to be ineligible for bail, it must 
appear to the trial court that either the proof of the charge is evi- 
dent or the presumption is great. In any instance in which the 
court is not convinced that either the proof is evident or the pre- 
sumption great, then the court is not prohibited from granting bail 
to one so charged. 


Constitutional Law: Criminal Law: Burden of Proof. Presump- 
tion of innocence is a recognition under American jurisprudence 
that one charged with the commission of a crime is presumed inno- 
cent until proven guilty beyond a reasonable doubt. A defendant 
may rely upon the presumption and require the state to prove (1) 
that he committed the act charged; and (2) his legal culpability, if 
that is also an issue. 

Constitutional Law: Criminal Law: Bail. The question of wheth- 
er a defendant is released on bail pending trial is of no relevance to 
the ‘‘presumption of innocence.’” One charged with a crime, 
whether it is bailable or not, enjoys a presumption of innocence. 
Constitutional Law: Criminal Law: Confinement. Detention is a 
usual feature of every case of arrest on a criminal charge even 
when an innocent person is wrongfully accused; but it is not im- 
prisonment in a legal sense, nor does it constitute punishment, and 
therefore is not cruel and unusual punishment in violation of the 
Constitution of the United States. 


Appeal from the District Court for Douglas Coun- 


ty: James M. Murpuy, Judge. Affirmed. 
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Heard before Krivosna, C. J., BosLaucu, McCown, 
CLINTON, BRODKEY, WHITE, and HastTincs, JJ. 


Krivosna, C. J. 

By this appeal appellant, Terry G. Parker, attacks 
the constitutionality of Article I, section 9, of the 
Constitution of the State of Nebraska, as the same 
was amended by vote of the people on November 7, 
1978 (1978 bail amendment). Article I, section 9, of 
the Nebraska Constitution now provides as follows: 
‘‘All persons shall be bailable by sufficient sureties, 
except for treason, sexual offenses involving pene- 
tration by force or against the will of the victim, and 
murder, where the proof is evident or the presump- 
tion great. Excessive bail shall not be required, nor 
excessive fines imposed, nor cruel and unusual pun- 
ishment inflicted.’ The amendment added the 
phrase ‘‘sexual offenses involving penetration by 
force or against the will of the victim’’ to an article 
which otherwise has existed since the Nebraska Con- 
stitution was first adopted. For reasons set out 
herein, we find that the 1978 bail amendment is in all 
respects valid and we affirm the decision of the Dis- 
trict Court for Douglas County, Nebraska, denying 
bail to appellant. 

As the basis for his attack on the constitutionality 
of Article I, section 9, appellant maintains (1) That 
the 1978 bail amendment violates the excessive bail 
prohibition of the Eighth Amendment to the United 
States Constitution; (2) that the 1978 bail amend- 
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ment violates the Equal Protection Clause of the 
Fourteenth Amendment to the United States Consti- 
tution; (3) that the 1978 bail amendment violates ap- 
pellant’s presumption of innocence protected by the 
Due Process Clause of the Fourteenth Amendment 
to the United States Constitution; (4) that the 1978 
bail amendment violates appellant’s rights to the ef- 
fective assistance of counsel and to freedom to pre- 
pare his defense under the Sixth and Fourteenth 
Amendments to the United States Constitution; and 
(5) that the 1978 bail amendment violates the Cruel 
and Unusual Punishment Clause of the Eighth 
Amendment to the United States Constitution. 

For purposes of this appeal the facts have been 
stipulated by the parties. Therefore, no factual dis- 
pute exists. On April 21, 1978, L. B. 553 was enacted 
by the Nebraska Legislature, proposing, subject to 
approval by the electorate, that Article I, section 9, of 
the Constitution of the State of Nebraska be amended 
to further exclude from bail persons charged with 
“sexual offenses involving penetration by force or 
against the will of the victim’’ where the proof was 
evident or the presumption great. Prior to that time 
under Article I, section 9, of our State Constitution 
only treason and murder were nonbailable offenses 
where the proof was evident or the presumption 
great. On November 7, 1978, the people of the State 
of Nebraska duly enacted the proposed amendment 
by a vote of 355,949 in favor and 79,179 opposed. 

Appellant in this case was charged with having 
subjected another person to sexual penetration by 
force, threat of force, or implied coercion or decep- 
tion on January 10, 1979. Appellant, after entering a 
plea of not guilty, sought release on bail. The mu- 
nicipal court for the City of Omaha, Nebraska, de- 
nied the request on the basis that Article I, section 9, 
of the Constitution of Nebraska did not permit bail in 
a case of this nature. 

Appellant then filed a petition for writ of Habeas 
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Corpus, in the District Court for Douglas County, 
Nebraska, alleging that he was being unlawfully im- 
prisoned and deprived of his liberty by virtue of the 
court’s refusal to set bail. Following hearing, the 
District Court for Douglas County, Nebraska, con- 
cluded that Article I, section 9, of the Constitution of 
Nebraska was valid and denied bail to the appellant. 
From that order denying bail appellant has appealed 
to this court. Without admitting his guilt, appel- 
lant has stipulated for purposes of this appeal that 
the proof was evident or the presumption was great 
that appellant committed a sexual offense involving 
penetration by force or against the will of the victim. 

The Supreme Court of the United States has never 
expressly held the Highth Amendment to the Consti- 
tution of the United States binding on the states 
through the Fourteenth Amendment. However, in 
State v. Pilgrim, 182 Neb. 594, 156 N. W. 2d 171, we 
have held the federal prohibition against excessive 
bail applicable to the states. See Mastrian v. Hed- 
man, 326 F.. 2d 708 (8th Cir., 1964). We examine this 
appeal as if the Eighth Amendment did apply to the 
states. 

We turn first to appellant’s contention that Article 
I, section 9, of the Constitution of Nebraska violates 
the Eighth Amendment to the United States Consti- 
tution. Neither a reading of the provisions of the 
Eighth Amendment nor an examination of the histo- 
ry of bail, either in this country or in Europe, leads 
to the conclusion urged by appellant. 

The Eighth Amendment to the United States Con- 
stitution provides as follows: ‘‘Excessive bail shall 
not be required, nor excessive fines imposed, nor 
cruel and unusual punishments inflicted.’’ Nothing 
contained in that single sentence can sustain an 
argument that bail is required in every case. 

Appellant has directed our attention to an exten- 
sive, two-part law review article on the subject by 
Professor Caleb Foote, entitled ‘‘The Coming Consti- 
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tutional Crisis in Bail: I and II,’’ 113 U. Pa. L. Rev. 
959 and 1125 (1965). Professor Foote therein main- 
tains that early English bail history and early 
American bail history lead to the inescapable con- 
clusion that the language of the Eighth Amendment 
requires the granting of bail in every case. After 
careful review of the arguments contained in Profes- 
sor Foote’s law review article and reviewing the his- 
tory of the Eighth Amendment, we are of the opinion 
that such a conclusion cannot be reached. 

Certainly the plain meaning of the words of the 
Eighth Amendment does not support the position 
that bail is required in all cases. Even appellant ac- 
knowledges this. In his brief appellant argues: 
‘‘With the exception of capital offenses, and possibly 
noncapital murder and treason, wholesale legisla- 
tive denial of bail to an entire class of criminal de- 
fendants charged with any given lesser offense is 
constitutionally impermissible.’’ Appellant  ac- 
knowledges that capital offenses and noncapital 
murder may be made nonbailable. Yet we find 
nothing in the Eighth Amendment which would ex- 
clude capital offenses and noncapital murder. Ei- 
ther the Eighth Amendment by its language requires 
bail in all cases or the Eighth Amendment by its lan- 
guage does not require bail in any case. The plain 
words of the Eighth Amendment merely stand for 
the proposition that if the legislative body has pro- 
vided that certain offenses be bailable, the court 
may not in effect deny defendant’s freedom through 
imposing an excessive amount of bail. That is not to 
say that the denial of bail in all instances may not be 
a violation of some other provision of either the 
federal Constitution or our state Constitution. It is 
simply to say that the Eighth Amendment to the fed- 
eral Constitution does not stand for the proposition 
that one has a constitutional right to bail. 

If one examines the history of bail in Europe as 
well as in this country at the time of the adoption of 
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the Constitution of the United States and the amend- 
ments thereto, one is further convinced that the 
Eighth Amendment was not intended to guarantee 
bail in all cases. For an extensive and detailed 
analysis of the history of bail, see a two-part article 
by Meyer, ‘‘Constitutionality of Pretrial Detention,”’ 
60 Geo. L. J. 1139 and 1382; and Duker, ‘‘The Right to 
Bail: a Historical Inquiry,’’ 42 Alb. L. Rev. 33 (1977). 

In summary, an examination of the early history 
of bail, particularly in England, discloses that there 
was no right to bail, such concept not being a part of 
the English legal system. The history of the English 
Star Chamber where prisoners were held indefinite- 
ly and tried in secret is well known to any student of 
the law. In 1641, the Long Parliament, which 
initiated the Cromwell Revolution, passed an act to 
abolish the Court of the Star Chamber. 16 Car. 
1,c.10(1640). The act further provided that if a per- 
son was imprisoned by any court exercising jurisdic- 
tion similar to the Star Chamber, such person could 
file a motion with the judges of the Court of King’s 
Bench or Common Pleas for a writ of Habeas Corpus 
upon payment of ordinary fees. The prisoner was 
then brought before the court which by law was re- 
quired to examine the facts and do justice ‘‘either by 
delivering, bailing or remanding the prisoner.’’ The 
act did not, however, grant an absolute right to bail. 

In an effort to avoid the provisions of this act, the 
Stuarts found indirect ways to imprison persons 
found politically objectionable for considerable peri- 
ods of time by taking advantage of defects in the 
Act. To remedy these defects, the Habeas Corpus 
Act of 1679 was enacted. 31 Car. 2, c. 2 (1679). A 
reading of the Habeas Corpus Act of 1679 discloses, 
however, that it did not grant a right to bail in every 
case. It merely enabled a prisoner, before convic- 
tion, except one committed for treason or felony, to 
secure an early appearance before the chancellor or 
a judge and a discharge upon bail if the return 
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showed that by law the offense was bailable. In an 
effort to get around the Habeas Corpus Act, judges 
simply imposed excessive bail, thereby again pre- 
venting the release of persons charged with bailable 
crimes. By imposing excessive bail, judges made 
the Habeas Corpus Act inoperative with respect to 
those prisoners whom the King did not want re- 
leased. It was this abuse of the Habeas Corpus Act 
that caused the Bill of Rights of 1689 to be enacted. 
Said Bill of Rights of 1689 provided ‘‘that excessive 
bail ought not to be required * * *.’””?> 1W. &M., § 2, 
c. 2 (1689). 

The framers of the Constitution were well aware 
of the problems of bail in England, and could quite 
easily have provided that bail should be permitted 
for all offenses had they so intended. They were 
not, however, attempting to provide a new right in 
the new country, but instead were transferring an 
accepted, recognized principle that if an offense was 
bailable, the individual’s right to freedom could not 
be defeated by requiring bail in excessive amounts. 

This is further established by examining the 
history of bail as it existed in the colonies at the time 
the Constitution was being drafted. Some colonies 
enacted laws providing for bail early in their his- 
tory. Massachusetts did so in 1641, Pennsylvania in 
1682, and New York in 1683. 60 Geo. L. J. 1140 at p. 
1191. The framers of the Constitution and the mem- 
bers of the first Congress knew exactly how to pro- 
vide for bail in such cases as determined by the leg- 
islative body. Yet with that knowledge they made 
no such provision in either the Constitution or the 
amendments. History discloses that there was no 
constitutional right to bail in England, nor was there 
any constitutional right to bail in the colonies, nor 
had there ever been such an absolute guaranteed 
right known in any Anglo-American jurisprudence 
prior to the adoption of the Bill of Rights. 

When Congress met to adopt the Bill of Rights in 
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June of 1789, an amendment was suggested which 
read: ‘‘Excessive bail shall not be required * * *.’’ 
It would have taken little imagination or draftsman- 
ship to simply provide, as had earlier been provided 
in certain of the colonies, that ‘‘bail shall be allow- 
able in all cases except * * *.’’ Having failed to do 
so, it must be concluded that they did not intend to 
grant bail in every case through the provisions of the 
Eighth Amendment. 

In any event, the history of bail does not disclose 
how or in what manner the exceptions, for murder 
or treason, found in most state constitutions can be 
read into the Highth Amendment. Once a recogni- 
tion that legislative bodies had the right to exclude 
murder, treason, or capital offenses from bail is 
made, one is left with the inescapable conclusion 
that the Eighth Amendment simply prohibited ex- 
cessive bail where allowed and did not guarantee the 
right to bail in every instance. 

What was a capital offense at the time this country 
was founded is far different from that which is so in- 
cluded today. Asan example, the capital laws of co- 
lonial Massachusetts included idolatry, witchcraft, 
blasphemy, willful murder, slaying in anger or 
cruelty of passion, poisoning, beastiality, sodomy, 
adultery, man stealing, false witness, conspiring or 
attempting invasion, insurrection, or public rebel- 
lion against the Commonwealth, or treacherously at- 
tempting the alteration or subversion of the frame of 
government, a child over 16 years old cursing or 
smiting his parent, a son over 16 rebelling against 
his parents, or rape. See Laws and Liberties Con- 
cerning the Inhabitants of Massachusetts, 5 M. Far- 
rand, (1648). There is nothing in the history of our 
laws, including the ordinance to govern the North- 
west Territory (an Ordinance for the Government of 
the Territory of the United States Northwest of the 
River Ohio, July 13, 1787, art. ii), which would sup- 
port the claim that bail had historically and tradi- 
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tionally been a guaranteed constitutional right or was 
intended to be such a right under the Eighth Amend- 
ment to the Constitution of the United States. 
Though this country is now more than 200 years 
old, there appears to have been no case directly de- 
cided by the United States Supreme Court on this 
issue. In 1951 the United States Supreme Court de- 
cided two cases, Stack v. Boyle, 342 U. S. 1, 72 S. Ct. 
1, 96 L. Ed. 3; and Carlson v. Landon, 342 U. S. 524, 
72 S. Ct. 525, 96 L. Ed. 547. Appellant argues that 
Stack v. Boyle, supra, established the principle that 
bail is a constitutionally guaranteed right. While it 
is true that one may find comfort in language con- 
tained in the Stack decision, supra, a careful reading 
of the decision discloses that, at best, the declaration 
is obiter dictum and unsupported by the law. Stack 
did not involve the denial of bail. It involved the 
question of excessive bail; therefore, any language 
in the opinion announcing a “traditional right to 
freedom before conviction’’ is without legal support 
and was not at issue in the case. The opinion spe- 
cifically recognizes that the right to bail is as pro- 
vided by law and not by any inherent constitutional 
right. Mr. Chief Justice Vinson, therein, said: 
“From the passage of the Judiciary Act of 1789, 1 
Stat. 73, 91, to the present Federal Rules of Criminal 
Procedure, Rule 46 (a) (1), federal law has un- 
equivocally provided that a person arrested for a 
non-capital offense shall be admitted to bail.’” (Em- 
phasis supplied.) It must therefore be kept in mind 
that the Chief Justice recognized the right to bail 
had its inception in the Judiciary Act of 1789, and not 
in either the Constitution of the United States or the 
amendments thereto. For that reason we do not be- 
lieve that Stack v. Boyle, supra, is authority for the 
proposition that a constitutional right to bail exists. 
Carlson v. Landon, supra, on the other hand, did 
involve the denial to bail. In an opinion by Mr. Jus- 
tice Reed in which Mr. Chief Justice Vinson joined, 
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the court addressed the Highth Amendment argu- 
ment saying ‘‘The bail clause was lifted with slight 
changes from the English Bill of Rights Act. In 
England that clause has never been thought to ac- 
cord a right to bail in all cases, but merely to pro- 
vide that bail shall not be excessive in those cases 
where it is proper to grant bail. When this clause 
was carried over into our Bill of Rights, nothing was 
said that indicated any different concept. The 
Eighth Amendment has not prevented Congress 
from defining the classes of cases in which bail shall 
be allowed in this country. Thus in criminal cases 
bail is not compulsory where the punishment may be 
death. Indeed, the very language of the Amend- 
ment fails to say all arrests must be bailable. We 
think, clearly, here that the Eighth Amendment does 
not require that bail be allowed under the circum- 
stances of these cases.’’ In Mastrian v. Hedman, 
supra, cert. denied, 376 U. S. 965, 84 S. Ct. 1128, 11 L. 
Ed. 2d 982, the question of a constitutional right to 
bail was addressed. ‘‘Neither the Eighth Amend- 
ment nor the Fourteenth Amendment requires that 
everyone charged with a state offense must be given 
his liberty on bail pending trial. While it is inherent 
in our American concept of liberty that a right to 
bail shall generally exist, this has never been held to 
mean that a state must make every criminal offense 
subject to such a right or that the right provided as 
to offenses made subject to bail must be so 
administered that every accused will always be able 
to secure his liberty pending trial. Traditionally 
and acceptably, there are offenses of a nature as to 
which a state properly may refuse to make provi- 
sions for a right to bail.’’ See, also, Turco v. State 
of Maryland, 324 F. Supp. 61 (D. Md., 1971). In view 
of these authorities, we must reject appellant’s con- 
tention that the 1978 bail amendment violates the ex- 
cessive bail prohibition of the Eighth Amendment. 
We turn then to appellant’s second contention that 
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the 1978 bail amendment is in violation of the Equal 
Protection Clause of the Fourteenth Amendment to 
the United States Constitution. It should be kept in 
mind that we are here examining the constitution- 
ality of a provision of the Nebraska Constitution ap- 
proved by an overwhelming vote of the people. We 
recognize that ‘‘ ‘one’s right to life, liberty, and 
property * * * and other fundamental rights may not 
be submitted to vote; they depend on the outcome of 
no elections.’’’ Nor can a citizen’s constitutional 
rights be infringed simply because a majority of the 
people choose that it be. Lucas v. Colorado General 
Assembly, 377 U. S. 713, 84 S. Ct. 1472, 12 L. Ed. 2d 
632. Yet we have said that it is incumbent on this 
court, when reasonably possible and consistent with 
constitutional rights, to resolve all doubts as to a 
statute in favor of its constitutional validity. If pos- 
sible, a statute should be construed in such a way as 
to negative any constitutional infirmity. Prender- 
gast v. Nelson, 199 Neb. 97, 256 N. W. 2d 657. If such 
rule properly applies to a statute adopted by the 
Legislature, all the more should it apply to an 
amendment to the Constitution approved by an over- 
whelming majority of the people. 

Over the years the United States Supreme Court 
has developed specific rules for determining wheth- 
er state laws deny any citizen the equal protection of 
the law guaranteed by the federal Constitution. Un- 
der the traditional standard of judicial review of 
state action, a state’s laws are accorded a presump- 
tion of constitutionality. Only where the state action 
impinges upon the exercise of fundamental constitu- 
tional rights or liberties must the state be found to 
have chosen the least restrictive alternative in so 
acting. The traditional standard of review of a state 
law under the Equal Protection Clause of the Four- 
teenth Amendment requires only that the state law 
be shown to bear some rational relationship to 
legitimate state purposes. See San Antonio School 


862 NEBRASKA REPORTS [VoL. 202 


Parker v. Roth 


District v. Rodriguez, 411 U. 8S. 1, 93 8S. Ct. 1278, 36 L. 
Ed. 2d 16. 

The decisions of the United States Supreme Court 
reviewing state action as it related to the Equal Pro- 
tection Clause of the United States Constitution dis- 
closes that there are basically two tests. If the mat- 
ter involved is a ‘‘fundamental right’’ guaranteed by 
the Constitution of the United States, then the court 
will engage in a strict judicial scrutiny of the act in 
question. Massachusetts Board of Retirement v. 
Murgia, 427 U. S. 307, 96 S. Ct. 2562, 49 L. Ed. 2d 520. 
On the other hand, if the state action under exam- 
ination is not a ‘‘fundamental right’’ guaranteed by 
the Constitution of the United States, the court mere- 
ly examines the matter in question to determine 
whether there is a rational basis for the classifica- 
tion which does not involve either a ‘‘fundamental 
constitutionally guaranteed right’’ or involve a 
“suspect class.’’ See Shapiro v. Thompson, 394 U. 
S. 618, 89 S. Ct. 1322, 22 L. Ed. 2d 600; Griswold v. 
Connecticut, 381 U. S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 
510; Baker v. Carr, 369 U. S. 186, 82 S. Ct. 691, 7 L. 
Ed. 2d 663; Terminiello v. Chicago, 337 U. S. 1, 69 S. 
Ct. 894, 98 L. Ed. 11381; Prince v. Massachusetts, 321 
U. S. 158, 64 S. Ct. 438, 88 L. Ed. 645; Nyquist v. 
Mauclet, 482 U. 8. 1, 97 S. Ct. 2120, 53 L. Ed. 2d 63; 
Graham v. Richardson, 403 U. S. 365, 91 S. Ct. 1848, 
29 L. Ed. 2d 534; Loving v. Virginia, 388 U. S. 1, 87S. 
Ct. 1817, 18 L. Ed. 2d 1010; Bolling v. Sharpe, 347 U. 
S. 497, 74S. Ct. 698, 98 L. Ed. 884. See, also, Voicha- 
hoske v. City of Grand Island, 194 Neb. 175, 231 N. W. 
2d 124. 

In view of what we have said about the history of 
bail under the Eighth Amendment to the Constitu- 
tion of the United States, we must conclude that the 
right to bail is not a fundamental right guaranteed 
under the Constitution. That is not to say that under 
every circumstance a denial of bail will have a 
rational basis and therefore not be violative of the 
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right to equal protection of the law. In this case, 
however, we are unable to conclude that the right to 
bail is a constitutionally guaranteed fundamental 
right requiring strict scrutiny on review or that 
there is no rational basis for the action taken. 

The United States Supreme Court has held that it 
is not the province of that court to create substantive 
constitutional rights in the name of guaranteeing 
equal protection of the laws. If there is to be sucha 
fundamental right, it must be found to be either ex- 
plicitly or implicitly guaranteed by the Constitution. 
San Antonio School District v. Rodriguez, supra. We 
find nowhere in the Constitution that a right to bail is 
guaranteed. The strict scrutiny test is thus inappli- 
cable to the present case. 

If, under the circumstances, the strict scrutiny 
rule is not applicable, state legislatures will be pre- 
sumed to have acted within their constitutional 
power despite the fact that, in practice, their laws 
result in some inequality. <A statutory discrimina- 
tion will not be set aside if any state of facts rea- 
sonably may be conceived to justify it. See Mc- 
Gowan v. Maryland, 366 U. S. 420, 81S. Ct. 1101, 6 L. 
Ed. 2d 393. 

The fact that the bail amendment may affect a 
particular class of person charged with a crime dif- 
ferently than it affects other persons charged with 
other crimes does not of itself violate the guarantee 
to equal protection of the laws. 

“The standards under which this proposition [the 
Equal Protection Clause] is to be evaluated have 
been set forth many times by this [the United States 
Supreme] Court. Although no precise formula has 
been developed, the court has held that the Four- 
teenth Amendment permits the States a wide scope 
of discretion in enacting laws which affect some 
groups of citizens differently than others. The con- 
stitutional safeguard is offended only if the classifi- 
cation rests on grounds wholly irrelevant to the 
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achievement of the State’s objective. State legisla- 
tures are presumed to have acted within their con- 
stitutional power despite the fact that, in practice, 
their laws result in some inequality. A statutory 
discrimination will not be set aside if any state of 
facts reasonably may be conceived to justify it.’ 
McGowan v. Maryland, supra; Kotch v. Riverport 
Pilot Comrs., 330 U. S. 552, 67 S. Ct. 910, 91 L. Ed. 
1093; Metropolitan Co. v. Brownell, 294 U. S. 580, 55 
S. Ct. 538, 79 L. Ed. 1070; Lindsley v. Natural Car- 
bonic Gas Co., 220 U. S. 61, 31 S. Ct. 337, 55 L. Ed. 
369. The Constitution does not require things which 
are different in fact or opinion to be treated in law 
as though they were the same. Tigner v. Texas, 310 
U. S. 141, 60 S. Ct. 879, 84 L. Ed. 1124. Evils in the 
same field may be of different dimensions and pro- 
portions requiring different remedies or so the Legis- 
lature may think. McGowan v. Maryland, supra. 
“(T]he reform may take one step at a time, addres- 
sing itself to the phase of the problem which seems 
most acute to the legislative mind. * * * The legisla- 
ture may select one phase of one field and apply a 
remedy there, neglecting the others.’’ Williamson 
v. Lee Optical of Okla., Inc., 348 U. S. 483, 75 S. Ct. 
461, 99 L. Ed. 563. ‘‘No finicky or exact conformity 
to abstract correlation is required of legislation. 
The Constitution is satisfied if a legislature responds 
to the practical living facts with which it deals. 
Through what precise points in a field of many com- 
peting pressures a legislature might most suitably 
have drawn its lines is not a question for judicial re- 
examination. It is enough to satisfy the Constitution 
that in drawing them the principle of reason has not 
been disregarded.’’ McGowan v. Maryland, supra. 
“Unlike other provisions of the Constitution, the 
Equal Protection Clause confers no_ substantive 
rights and creates no substantive liberties. The 
function of the Equal Protection Clause, rather, is 
simply to measure the validity of classifications cre- 
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ated by state laws. There is hardly a law on the 
books that does not affect some people differently 
from others. But the basic concern of the Equal 
Protection Clause is with state legislation whose 
purpose or effect is to create discrete and objec- 
tively identifiable classes. And with respect to such 
legislation, it has long been settled that the Equal 
Protection Clause is offended only by laws that are 
invidiously discriminatory—only by classifications 
that are wholly arbitrary or capricious.’’ See con- 
curring opinion of Mr. Justice Stewart, San Antonio 
School District v. Rodriguez, supra. 

We have likewise recognized that distinctions and 
classifications may be appropriate. Such distinc- 
tions do not, of themselves, result in a denial of 
equal protection. The appropriate examination 
when a state statute operates to single out a class of 
people for special treatment is whether the classifi- 
cation bears some rational relationship to the legiti- 
mate purposes of the legislation. Botsch v. Reis- 
dorff, 193 Neb. 165, 226 N. W. 2d 121. A class need 
not be all inclusive. The Legislature is free to rec- 
ognize degrees of harm and it may confine its re- 
strictions to those classes of cases where the need is 
deemed to be clearest. The classification may be, 
to some extent, arbitrary in its nature, but it is diffi- 
cult to draw the line. The court does not sit to re- 
view the wisdom of legislative acts. Bridgeford v. 
U-Haul Co., 195 Neb. 308, 238 N. W. 2d 443. The Equal 
Protection Clause does not require that a state must 
choose between attacking every aspect of a problem 
or not attacking the problem atall. It is enough that 
the state’s action be rationally based and free from 
invidious discrimination. Botsch v. Reisdorff, su- 
pra; Prendergast v. Nelson, 199 Neb. 97, 256 N. W. 2d 
657. Equal protection does not require that all per- 
sons be dealt with identically, but it does require 
that the distinction may have some relevance to the 
purpose for which the classification is made. State 
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v. Little, 199 Neb. 772, 261 N. W. 2d 847. 

With these various principles in mind we examine 
the provisions of Article I, section 9, of the Nebraska 
Constitution as amended to determine if a rationale 
existed for the Legislature’s action as ratified by the 
people. 

It should be clearly recognized that the 1978 bail 
amendment does not prohibit bail in every case 
where an individual is charged with a sexual offense 
involving penetration by force or against the will of 
the victim. In order for one so charged to be ineligi- 
ble for bail, it must appear to the trial court that ei- 
ther the proof of the charge is evident or the pre- 
sumption great. In any instance in which the court 
is not convinced that either the proof is evident or 
the presumption great, then the court is not pro- 
hibited from granting bail. A claim that the mere 
filing of a charge denies the individual his right of 
liberty is not supported by a reading of the 1978 bail 
amendment. It is clear that bail can only be denied 
if the proof is evident or the presumption great. A 
frivolous charge will not result in an individual be- 
ing incarcerated so long as he demands a bail hear- 
ing. 

We are therefore left with the question of whether 
the Legislature in the first instance, and the people 
thereafter, acted rationally and reasonably in con- 
cluding that, where the proof was evident or the pre- 
sumption great that an individual had committed a 
sexual offense involving penetration by force or 
against the will of the individual, such person should 
not be free on bail pending trial. 

Certainly the record before us would not in any 
manner disclose that the classification was unrea- 
sonable. Forcible rape has been recognized as a 
heinous crime committed not by one seeking sexual 
gratification but rather by one disposed to violence 
and seeking to inflict harm and violence upon the 
victim. See Groth, et al. ‘Rape: Power, Anger, 
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and Sexuality,’’ 134 Am. J., Psychiatry, p. 1239; 
Gebhard, ‘‘Sex Offenders,’’ Harper and Rowe (1965). 
The victim of a violent forceful rape is not easily 
rehabilitated. Rape victims are often emotionally 
scarred for long periods of time, if not for life. Rape 
is one of the ugliest of crimes. Its very nature is 
humiliating to the victim and it is frequently ac- 
companied by violence, forced sodomy, and similar 
acts that additionally traumatize and humiliate. 
The victimization of the woman does not necessarily 
cease with the termination of the attack itself. 
Pregnancy, venereal disease, hospitalization, loss of 
employment, imputations of wantonness and even 
ostracism by family or neighbors may follow. See 
“Rape and its Victims, a Report for Citizens, Health 
Facilities and Criminal Justice Agencies,’’ National 
Institute of Law Enforcement and Criminal Justice, 
Law Enforcement Assistance Administration, U. S. 
Department of Justice (1975). Rape is a violent 
crime because it normally involves force, or the 
threat of force, or intimidation to overcome the will 
and the capacity of the victim to resist. Rape is 
very often accompanied by physical injury to the fe- 
male and can also inflict mental and psychological 
damage. See, Note, The Victim in a Forcible Rape 
Case: A Feminist’s View, 11 Am. Crim. L. Rev. 
335; Comment, Rape and Rape Laws: Sexism in So- 
ciety and Law, 61 Cal. L. Rev. 919. The nature of 
the injury, both physically and emotionally, often 
committed on a rape victim is of concern to the 
state. Rape victims often are unable to return to 
the mainstream of life and more often than not re- 
quire extensive therapy and counseling. The state 
does have a legitimate concern in this area. Nor 
can we say either under the record as we have it or 
by common knowledge, that the Legislature was 
wrong in believing that violent rapists repeat their 
crimes, motivated by emotional forces over which 
they have no control. See State v. Sell, ante p. 840, 
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277 N. W. 2d 256. In our view, it is not without 
rational basis for the Legislature and the people to 
‘ want to protect society by removing therefrom per- 
sons accused of violent rape where the proof is evi- 
dent or the presumption is great. On balance, such 
a decision does not appear unreasonable. We can- 
not say that the Legislature in the first instance and 
the people thereafter were without any rational 
basis in suggesting that a person who has committed 
a violent, psychologically motivated crime is not as 
likely to commit a similar crime while free on bail. 

We totally reject the notion that rape is not a 
serious crime. Next to murder there is none which 
ranks higher; and for reasons which .we have al- 
ready noted, perhaps in some cases, death itself 
would be easier for the victim to handle than con- 
tinued life. Appellant argues that denial of bail may 
be acceptable in a noncapital murder, but not in 
rape. Appellant’s basis for that position is that 
there are crimes which are punishable by far more 
severe penalties than rape, but are yet crimes which 
are bailable. We do not accept that argument. The 
minimum penalty is not the issue in a determination 
that violent rape, where the proof is evident or the 
presumption is great, should not be bailable. The 
real possibility of repeated acts and further victims 
pending trial is the issue. Society deserves more. 
In noncapital murder the penalty may be a statutory 
sentence of as little as 10 years and actual in- 
carceration for something less. § 28-402, R. R. S. 
1943. Would anyone suggest that the denial of bail 
where one is merely charged with murder, including 
murder in the second degree, would be a violation of 
the Equal Protection Clause? We think not, and 
likewise we think it cannot be said that there is no 
rational basis for the denial of bail in a forcible rape 
case where the proof is evident or the presumption 
great. We therefore hold that Article I, section 9, of 
the Nebraska Constitution as amended does not vio- 
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late the Equal Protection Clause of the Constitution 
of the United States. 

Appellant further maintains that the 1978 bail 
amendment violates appellant’s presumption of in- 
nocence protected by the Due Process Clause of the 
Fourteenth Amendment to the United States Consti- 
tution. With that position we do not agree. Pre- 
sumption of innocence has nothing to do with con- 
finement or release prior to trial. Presumption of 
innocence is only a recognition that, under our 
American jurisprudence, one charged with a crimi- 
nal offense is presumed innocent until proven guilty 
beyond a reasonable doubt. State v. Fisher, 190 
Neb. 742, 212 N. W. 2d 568. Where a plea of not 
guilty is interposed by defendant in a criminal trial, 
he is clothed with the presumption of innocence 
which stands as evidence in his favor. Such pre- 
sumption remains until the state, by the evidence it 
presents, shows defendant to be guilty beyond a rea- 
sonable doubt. The burden of furnishing such proof 
is with the prosecution throughout the trial and 
never shifts. State v. Hizel, 179 Neb. 661, 1389 N. W. 
2d 832; Bourne v. State, 116 Neb. 141, 216 N. W. 173. 
It is the constitutional right of a defendant to rely 
upon this presumption of innocence and to require the 
state to prove (1) that he committed the act charged; 
and (2) his legal culpability, if that is also an issue. 
State v. Simants, 194 Neb. 783, 2836 N. W. 2d 794. 

Whether the defendant is released on bail pending 
trial has no relationship to the presumption of in- 
nocence he is clothed in. One charged with murder, 
a nonbailable offense, enjoys the presumption of 
innocence. Likewise, one eligible for bail who can- 
not make bail, enjoys the presumption of innocence. 
We are unable to see how one confined to jail loses a 
presumption of innocence because of his incarcera- 
tion. We therefore reject appellant’s claim that the 
1978 bail amendment violates appellant’s presump- 
tion of innocence. 
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Appellant further argues that the 1978 bail amend- 
ment violates his rights to the effective assistance of 
counsel and to freedom to prepare his defense under 
the Sixth and Fourteenth Amendments to the United 
States Constitution. The Sixth Amendment does not 
in any manner guarantee to the accused the unlim- 
ited right to prepare his own defense, including the 
right to come and go as he pleases. As we have 
pointed out in this opinion, in the most serious of 
crimes, murder, the defendant is not granted the 
right to bail. If indeed it is a constitutional right as 
suggested by appellant, would it not all the more be 
required in the case of one charged with murder and 
subject to possible execution upon conviction? 
Clearly this would follow, yet no such requirement 
exists. The same may be said of those individuals 
charged with lesser crimes who are unable to make 
bail. In the absence of such requirements, we must 
find that appellant’s claim with regard to the denial 
of effective assistance of counsel is without support. 

Finally, appellant maintains that the 1978 bail 
amendment constitutes cruel and unusual punish- 
ment. It was early recognized that detention is a 
usual feature of every case of arrest on a criminal 
charge, even when an innocent person is wrongfully 
accused; but it is not imprisonment in a legal sense. 
Wong Wing v. United States, 163 U. S. 228, 16 S. Ct. 
977, 41 L. Ed. 140. Confinement, where the proof is 
evident or the presumption great that the individual 
has committed a sexual offense involving penetra- 
tion by force or against the will of the victim, is not 
cruel and unusual punishment because at that point 
under our system of jurisprudence it is not punish- 
ment. It cannot constitute punishment unless and 
until defendant, having been found guilty, is sen- 
tenced. See McGinnis v. Royster, 410 U. S. 263, 93 S. 
Ct. 1055, 35 L. Ed. 2d 282. Likewise, not every re- 
straint of movement or liberty constitutes punish- 
ment. See, also, Nebraska sexual sociopath laws, §§ 


VOL. 202] JANUARY TERM, 1979 871 


Parker v. Roth 


29-2901 et seq.; 83-306, R. R. S. 1943; State v. Little, 
supra. 

We have carefully and thoughtfully examined the 
1978 bail amendment to the Nebraska Constitution in 
light of the attack raised by the appellant. We be- 
lieve that there does in fact exist a reasonable and 
rational basis for the action by the Legislature and 
by the people of the State of Nebraska. While there 
may be disagreement among groups as to this ques- 
tion and there may be those who would take issue 
with the solution proposed or the scope of its effect, 
it cannot be said that no rational basis exists. In 
view of what we have here said, in light of the legal 
principles under which this matter must be decided, 
we find that the 1978 bail amendment to the Nebras- 
ka Constitution, Article I, section 9, is in all respects 
valid and proper. It therefore meets all the consti- 
tutional tests under both the Constitution of the State 
of Nebraska and the Constitution of the United 
States. Based upon the stipulation entered into in 
this case, appellant was not eligible for bail and the 
judgment of the trial court was correct. Judgment 
is affirmed. 

AFFIRMED. 

McCown, J., concurring in result. 

The majority opinion asserts that a ‘‘right to bail’’ 
does not involve a ‘‘fundamental right’ guaranteed 
by the Constitution of the United States. It is clear 
that a denial of any “right to bail,” of necessity, 
involves a loss of liberty and that the constitutional 
guaranty that no person shall be deprived of liberty 
without due process of law is a ‘‘fundamental right.”’ 
The United States Supreme Court said: ‘‘From the 
passage of the Judiciary Act of 1789 * * * to the pres- 
ent Federal Rules of Criminal Procedure * * * fed- 
eral law has unequivocally provided that a person 
arrested for a non-capital offense shall be admitted 
to bail. This traditional right to freedom before con- 
viction permits the unhampered preparation of a de- 
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fense, and serves to prevent the infliction of punish- 
ment prior to conviction.’’ (Emphasis supplied.) 
Stack v. Boyle, 342 U. 8. 1, 72S. Ct. 1, 96 L. Ed. 3. 
The right to bail is a ‘‘fundamental right’’ of every 
person, and any constitutional or legislative enact- 
ment dealing with it must be strictly construed. 

Article I, section 9, of the Nebraska Constitution, 
since the inception of the state, has always granted 
every person a right to bail and for all offenses with 
specified exceptions. The Constitution, even as 
amended, does not prohibit granting bail in all cases 
of treason, murder, and the specified sexual of- 
fenses. It does not authorize the denial of bail in all 
cases of treason, murder, and the specified sexual 
offenses. The Constitution authorizes denial of bail 
in such cases only where the proof is evident or the 
presumption great. The judge having jurisdiction to 
grant or deny a request for bail must make that de- 
termination and he cannot make such a determina- 
tion simply because a charge has been filed. Any 
attempted restriction on such a constitutional right 
must necessarily be strictly construed. The critical 
facts were stipulated here. 
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Abatement. 


A purchaser, in an action for partial specific performance 
of a land contract, is entitled to an abatement of the 
purchase price with respect to seller’s deficiency of 
title, even though purchaser, at the time of contracting, 
knew of such deficiency, when (1) seller contracted to 
sell the entire interest in the land, and (2) purchaser 
had reasonable grounds to believe seller could fulfill 
the contract. Egle v. Kitt ................ 00.00... cee 


Administrative Law. 
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The Real Estate Commission of the State of Nebraska, 
in imposing penalties for violation of state law, may 
consider the relative culpability of parties to the same 
transaction. Grubaugh v. State ex rel. State Real Es- 
tate: ComMiSSion 26:25 .acsere dpe Hele due ats Has See ee 
There was no violation of the Nebraska open meeting 
law, sections 84-1408 to 84-1414, R. R. S. 1943, where at a 
recess taken during a lawful public meeting called by 
the board of county commissioners of Lancaster Coun- 
ty, certain of the commissioners and others present, re- 
tired to an adjoining room, the door to which was open 
at all times, with no one being excluded, and an in- 
formal conversation was had by the commissioners and 
others with reference to an item of business on the 
agenda of the meeting, but where no formal action or 
vote was taken thereon until the board of commis- 
sioners reconvened in regular session following the re- 
cess. Copple v. City of Lincoln .....................0.. 
In a proceeding to review an order of the State Real Es- 
tate Commission the questions to be determined are 
whether the order of the commission was supported by 
substantial evidence, whether the commission acted 
within the scope of its authority, and whether its action 
was arbitrary, capricious, or unreasonable. Johnson & 
Hartman v. State ex rel. State Real Estate Commission 
In an appeal to this court from an order of the Nebras- 
ka Motor Vehicle Industry Licensing Board denying an 
application to terminate a dealers franchise agree- 
ment, under the provisions of section 84-918, R. R. S. 
1943, we determine only whether the District Court and 
the board applied the proper criteria and if there was 
substantial evidence to support the findings and orders 
of the board. Chrysler Motors Corp. v. Nebraska Mo- 
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tor Vehicle Industry Licensing Bd. .................... 
Section 60-1429, R. R. S. 1943, provides that good cause 
to terminate a motor vehicle dealer franchise cannot be 
established on the sole fact that the franchisor desires 
further penetration of the market. Chrysler Motors 
Corp. v. Nebraska Motor Vehicle Industry Licensing 
BGs. ohioh ae nd seen te eee ng Beeh catty aec aue mated ae tits Sn ea ok Det 
The Department of Labor Appeal Tribunal exercises 
quasi-judicial power as distinguished from legislative 
power. Consequently, the statutory provision for a 
trial de novo is valid. Neaman v. Northwestern Bell 
Telephone Co. . 2. c.ee eect e eee e ence teecesnnaeeed 
An administrative board has no power or authority 
other than that specifically conferred upon it by statute 
or by a construction necessary to accomplish the pur- 
pose of the act. Nebraska P. P. Dist. v. Huebner ...... 
Section 3-136, R. R. S. 1943, specifically exempts re- 
stricted landing areas designed for personal use from 
licensing requirements, and therefore the Department 
of Aeronautics is without authority to issue licenses for 
such restricted landing areas designed for personal 
use. Nebraska P. P. Dist. v. Huebner ................. 
The Public Service Commission may reconsider an or- 
der on its own motion during the 30 days after the mail- 
ing of a copy of the order and before an appeal to the 
Supreme Court has been taken. Upon the expiration of 
30 days from the mailing of a copy of the order, or upon 
an appeal being perfected to the Supreme Court, the 
power of the Public Service Commission to reconsider 
its order upon its own motion, or upon the motion of an 
interested party who should otherwise have perfected 
an appeal, terminates and such order becomes final 
and binding. Nebraska P. P. Dist. v. Huebner ........ 
Minimum visual acuity standards promulgated by the 
Personnel Department of the City of Omaha with the 
concurrence of the Fire Division for the employment of 
firefighters are held to be reasonable, and not arbitrary 
or capricious; and to bear a reasonable relationship to 
fitness of applicants and their capacity to discharge the 
duties of a city firefighter. Such standards are directly 
related to the health and safety of both the firemen and 
the public; and constitute a proper exercise of the 
police power of the state, and are not unconstitutional. 
McCrea v. Cunningham ................ 0... ..c 2 eee eee 
Generally, a county board acts quasi-judicially in de- 
termining whether claims filed against the county 
should be allowed. State ex rel. Newbold v. County of 
Buffalo ..c6 et cs eka ds cee lao us ok chehiae eae ses deat 
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Ratification of unauthorized acts may be express or 
may be inferred from silence and inaction; if the cor- 
poration, with knowledge of the unauthorized act or of 
facts putting it upon notice thereof, does not disavow 
the agency and disaffirm the transaction within a rea- 
sonable time, it will be deemed to have ratified it. 
D & J Hatchery, Inc. v. Feeders Elevator, Inc. ........ 
The retention of benefits secured by an unauthorized 
act of an agent with knowledge of the source of such 
benefits and the means by which they were obtained is 
a ratification of the act of the agent. D & J Hatchery, 
Inc. v. Feeders Elevator, Inc. .......... 0... cece eee 


Airports and Landing Areas. 
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Section 3-136, R. R. S. 1943, specifically exempts re- 
stricted landing areas designed for personal use from 
licensing requirements, and therefore the Department 
of Aeronautics is without authority to issue licenses for 
such restricted landing areas designed for personal 
use. Nebraska P. P. Dist. v. Huebner ................. 


When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions 
to the marriage by each party, including contributions 
to the care and education of the children, and inter- 
ruption of personal careers or educational opportuni- 
ties, and the ability of the supported party to engage in 
gainful employment without interfering with the inter- 
ests of any minor children in the custody of such party. 
Erickson v. EricKSON «1.0.00... eee 
The ultimate test of alimony provisions in a decree of 
dissolution is one of reasonableness. Erickson v. 
FOTICKSON: s.59e eis Maen hi ace see tins OCG ale Plaarecben 81 
When dissolution of a marriage is decreed, the court 
may order the payment of such alimony by one party to 
the other as may be reasonable, having regard for the 
circumstances of the parties, duration of the marriage, 
and the ability of the supported party to engage in gain- 
fulemployment. Berry v. Berry ...............-+..--- 
A judgment of the trial court fixing the amount of ali- 
mony or making distribution of property will not be dis- 
turbed on appeal unless it is patently unfair on the rec- 
ord. Campbell v. Campbell ........... 00.0. e cece eens 


875 


69 


69 


587 


345 


345 


540 


876 


Animals. 
1. 


INDEX [VoL. 202 


In determining the question of alimony and division of 
property, the court shall have regard for the circum- 
stances of the parties, duration of the marriage, a his- 
tory of the contributions to the marriage by each party, 
including contributions to the care and education of the 
children, and interruption of personal careers or educa- 
tional opportunities, and the ability of the supported 
party to engage in gainful employment without inter- 
fering with the interests of any minor children in the 
custody of such party. Campbell v. Campbell ......... 


The Legislature, by enacting section 54-601, R. R. S. 
1943, removed the common law restriction of proving 
scienter or knowledge of the dangerous propensities of 
dogs, but only as it applied to the actions of dogs speci- 
fied in the statute. Paulsen v. Courtney ............... 
Dog owners are statutorily liable for any and all dam- 
age inflicted by their dog to any person, other than a 
trespasser, without proof of scienter or knowledge of 
the dangerous propensities of their dogs for biting, 
and by reason of such dog or dogs killing, wounding, 
worrying, or chasing domestic animals. Paulsen v. 
COUriNe yy” sshevcgwc edie Be tes Od aul ee eed aaa da 
In actions based upon statutory liability for injury by a 
dog, the injured person will be barred from recovering 
if he intentionally provoked the dog, and thereby 
caused it to attack him. Paulsenv. Courtney ......... 
The question of whether one is guiity of intentionally 
provoking a dog, and is thus barred from recovering 
for a resulting injury by the dog, is generally con- 
sidered a question of fact to be determined by the jury. 
Paulsen v. Courtney .......... 2.00... cece eee 


Appeal and Error. 


1. 


In a trial de novo this court, in reaching its own find- 
ings, will give weight to the fact that the trial court ob- 
served the witnesses and their manner of testifying and 
accepted one version of the facts rather than the oppo- 
site. The Wickes Corporation v. Frye ................. 
Errors at trial should be called to the attention of the 
trial court at the earliest practicable time so that ap- 
propriate remedial action may be taken. State v. 
ROJCWSKD: coches was eet ee ak ea ng aliees dena weakens 
The evidence adduced in a disciplinary proceeding is 
reviewed de novo in this court to determine if discipline 
should be imposed, and, if it should, the extent thereof. 
State ex rel. Nebraska State Bar Assn. v. Hollstein .... 
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The Legislature may not prescribe a de novo standard 
of review for judicial review of an exercise of legis- 
lative authority as this would violate the constitutional 
requirement of separation of powers. Lux v. Mental 
Health Board of Polk County .....................0000. 
Commitment proceedings are judicial in nature, and 
District Courts must review the decisions of mental 
health boards de novo on the records. Lux v. Mental 
Health Board of Polk County .......................... 
Where a correct judgment or order has been made, the 
mere fact that it contains erroneous declarations of law 
does not require reversal. Lux v. Mental Health Board 
Of-Polk: County. jc. eee eke eee tore ee wate ee BOY 
The Supreme Court may take note of plain errors not 
assigned. Bishop Buffets, Inc. v. Westroads, Inc. ..... 
In a proceeding to review an order of the State Real Es- 
tate Commission the questions to be determined are 
whether the order of the commission was supported by 
substantial evidence, whether the commission acted 
within the scope of its authority, and whether its action 
was arbitrary, capricious, or unreasonable. Johnson & 
Hartman v. State ex rel. State Real Estate Commission 
A sentence imposed within statutory limits will not be 
disturbed on appeal unless there is an abuse of dis- 
cretion. State v. Robinson .......................00000. 
This court will not interfere on appeal with a conviction 
based upon evidence unless it is so lacking in probative 
force that the court can say as a matter of law that it is 
insufficient to support a verdict of guilt beyond a rea- 
sonable doubt. State v. Brady .....................045 
In an appeal to this court from an order of the Ne- 
braska Motor Vehicle Industry Licensing Board deny- 
ing an application to terminate a dealers franchise 
agreement, under the provisions of section 84-918, R. R. 
S. 1943, we determine only whether the District Court 
and the board applied the proper criteria and if there 
was substantial evidence to support the findings and or- 
ders of the board. Chrysler Motors Corp. v. Nebraska 
Motor Vehicle Industry Licensing Bd. ................. 
The determination of the trial court with respect to 
awarding or changing the custody and support of minor 
children is subject to review but will not ordinarily be 
disturbed on appeal unless there is a clear abuse of dis- 
cretion or it is clearly against the weight of the evi- 
dence. McCurry v. McCurry ...........-...e.ee sees 
A division of property rests in the sound discretion of 
the District Court, and in the absence of an abuse of 
discretion will not be disturbed on appeal. McCurry v. 
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MGCULFY) esscacee ions Lia Rs ta ee el sles s © das E86 
This court will give weight to the fact that the trial 
court saw and observed the witnesses and evaluated 
the parents as custodians. Its findings will not be re- 
versed on appeal unless shown to be clearly against the 
weight of the evidence or the result of an abuse of dis- 
cretion. Fleharty v. Fleharty ......................... 
A sentence imposed within statutory limits will not be 
disturbed upon appeal unless there appears to be an 
abuse of discretion. State v. Welsh ................... 
The Department of Labor Appeal Tribunal exercises 
quasi-judicial power as distinguished from legislative 
power. Consequently, the statutory provision for a 
trial de novo is valid. Neaman v. Northwestern Bell 
Telephone Co. a. iii cda sands ne weay Seas ade ie B¥ tree Pads 
The action of the trial court, in either requesting an ex- 
pert witness to disclose the underlying data or informa- 
tion upon which his opinion is based or refusing such a 
request, will not be disturbed on appeal in the absence 
of a showing that the trial court abused its discretion. 
Northern Nat. Gas Co. v. Beech Aircraft Corp. ........ 
There is no right to appeal to this court from a decision 
binding the defendant over for trial after a preliminary 
hearing. State v. Price .............. 0... c cscs eee eee 
In determining the amount of child support to be 
awarded, the status, character, and situation of the 
parties and attendant circumstances must be consid- 
ered. In determining these circumstances, the finan- 
cial position of the husband as well as the estimated 
costs of support of the children must be taken into ac- 
count. A decision on this matter rests in the sound dis- 
cretion of the trial court and will not be disturbed on 
appeal unless it appears that the court abused its dis- 
cretion. Erickson v. Erickson ......................4. 
A division of property which is not patently unfair will 
not ordinarily be disturbed by this court on appeal. 
Erickson v. Erickson .............. 00. cece cence ene eee 
Where the record clearly shows an oral request for a 
jury instruction, and full understanding of the re- 
quested instruction by the trial court, review of the 
court's ruling on the instruction will not be precluded 
by failure to reduce the request to writing. § 25-1111, 
R.R.S. 1943. State v. Hegwood .............0......... 
Where a plea of guilty is made pursuant to a plea bar- 
gain and the sentence is in complete conformity with 
the plea agreement, it is not reversible error for the 
attorney to fail to advise the defendant of appeal pos- 
sibilities. State v. Hoppes ..................0....2005. 
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The Supreme Court may, at its option, consider plain 
error not specified in appellant’s brief. Weiss v. Union 
TS COs i524 tenes feet Conk Meat ab nti as alan G Data ah a iiager eta 
Quo warranto is an action in equity and is triable de 
novo in this court on appeal. State v. Jones ........... 
Evidence which does not appear in the record cannot 
be considered by the Supreme Court on appeal. 
Moninger v. Moninger .......... 0... cc eee ee cece eee 
An appeal to this court in an equity action is reviewed 
de novo. Theobald v. Agee ........... 00 cece eee eee 
On an appeal from a judgment in equity when credible 
evidence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
other. Becker v. Natl. American Ins. Co. ............. 
In an appeal of an action for the dissolution of mar- 
riage, the Supreme Court is required to try a case de 
novo and reach independent conclusions on the issues 
presented by the appeal, without reference to conclu- 
sion or judgment reached in the District Court. 
Campbell v. Campbell .............0 000. c cece eee eee 
The Public Service Commission may reconsider an or- 
der on its own motion during the 30 days after the mail- 
ing of a copy of the order and before an appeal to the 
Supreme Court has been taken. Upon the expiration of 
30 days from the mailing of a copy of the order, or upon 
an appeal being perfected to the Supreme Court, the 
power of the Public Service Commission to reconsider 
its order upon its own motion, or upon the motion of an 
interested party who should otherwise have perfected 
an appeal, terminates and such order becomes final 
and binding. Nebraska P. P. Dist. v. Huebner ........ 
In determining the sufficiency of evidence to sustain a 
conviction, it is not the province of the Supreme Court 
to resolve conflicts in the evidence, pass on the credi- 
bility of witnesses, determine the plausibility of ex- 
planations, or weigh the evidence. Such matters are 
for the jury. Statev. Pankey ........................0. 
It is prejudicial error for the trial court to include in its 
instructions to the jury allegations of fact found in the 
pleadings which have not been supported by the evi- 
dence. Milliron Ranch Corp. v. Brinkman ............ 
In cases involving custody of neglected or dependent 
children and the termination of parental rights in ju- 
venile court, the findings of the trial court will not be 
disturbed on appeal unless they are against the weight 
of the evidence. The judgment of the trial court will be 
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upheld on appeal unless there is an abuse of discretion. 
State vo Chant’ & Myicisodndde he & cheb ean dey aduteieoes 
Valuation of property is a matter of judgment, and a 
contract based upon inadequate consideration will not 
be set aside on that reason alone, unless, as the rule is 
generally stated, the inadequacy is so great as to fur- 
nish of itself evidence of fraud. West Gate Bank v. 
Eberhardt 'ac-cicc capi aida him deeds nad ake Waa eho 
Before a criminal matter may be appealed to the Su- 
preme Court, it must be a final judgment, and no judg- 
ment will be regarded as final unless the sentence is 
pronounced. State v. Shaw .......... 0.0... cece eee 
For consideration on appeal under our statute, section 
25-21,115, R. R. S. 1943, governing pleadings in quiet 
title actions, it is not necessary to specify the nature of 
adverse claims but only that the defendants claim or 
appear to have some interest in the real estate and that 
the evidence reflect the question was considered by the 
trial court. Krause v. Crossley .................000005 
The Supreme Court, on appeal, will not interpret the 
meaning of a statutory provision if such interpretation 
is not necessary for the disposition of the case. State v. 
Sel) eae ain eos ewe wate hee BERN eta wh ee bi Dae ein eta es 


Assignments. 


Ly 


An assignee of a contract generally acquires no greater 
right than that possessed by the assignor. Griffeth v. 
Sawyer Clothing, Inc. ............. 0... c cece eee eee 
Assignments of contracts containing clauses restricting 
competition will be strictly construed and the assign- 
ment limited to the intent of the parties as disclosed by 
the terms of the instrument if they are complete and 
unambiguous. Where the language in the contract re- 
garding assignment is susceptible of more than one 
construction, or is vague or ambiguous, extrinsic evi- 
dence may be received for the purpose of determining 
the intent of the parties. Griffeth v. Sawyer Clothing, 
ATG? 9 hs spot cits d wie ihites de da ar i ong OR oun doen ME eared tee ig 


Athletic Code of Conduct. 


1. 


A student has a significant interest in participation in 
interscholastic athletics which may be the subject of 
Fourteenth Amendment protections. French v. Corn- 
WO] oy asta Seite a ny opel ten ane eal ahd Ws hates Misciad Atane Semen letng 
As a general rule a school official, in exercising the 
power of suspending a student, is liable for a compen- 
sating award only if the official acted with such an im- 
permissible motivation or with such disregard of the 
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student’s clearly established constitutional rights that 
the action could not be reasonably characterized as 
being in good faith. French v. Cornwell ............... 


Attorney and Client. 


1. 


The present test of the effective assistance of counsel is 
that counsel perform at least as well as a lawyer with 
ordinary training and skill in the criminal law in his 
area, and that he conscientiously protect the interests 
of his client. Statev. Lang ..............-..0 0.00.00 ue 
Prejudice is an essential element of a claim of inef- 
fective assistance of counsel and a defendant must 
show that he was prejudiced in the defense of the case 
by the actions or inactions of his counsel. State v. 
Lang sricecrss oh. paeetag eee bas we he eee hs Boat 
It is the duty of a defense attorney in a criminal case to 
conduct a prompt investigation of the circumstances of 
the case and explore all avenues leading to facts rele- 
vant to guilt and degree of guilt or penalty. Ordinarily, 
a reasonably competent attorney will conduct an in- 
depth investigation of the case, which includes an inde- 
pendent interviewing of the witnesses. State v. Lang 
Where defendant's trial counsel performs at least as 
well as a lawyer with ordinary training and skill in the 
criminal law and conscientiously protects his client's 
interest, he has met the criteria of effective trial 
counsel. State v. Hoppes ................ 0c eee eae 
A communication between a lawyer and a client is not 
privileged under the provisions of section 27-503, R. R. 
S. 1943, if the services of the lawyer are sought or ob- 
tained to enable or aid anyone to commit or plan to 
commit what the client knew, or reasonably should 
have known, to be a fraud. Doyle v. Union Ins. Co. 


Attorneys at Law. 


1. 


In disciplinary proceedings of members of the bar, the 
relator must establish the allegations in the formal 
charges by a preponderance of the evidence, so that the 
court is satisfied to a reasonable certainty that the 
charges are true. State ex rel. Nebraska State Bar 
Assn. v. Holistein ........... 0.0... ccc ee eee 
In disciplinary proceedings of members of the bar the 
findings must be sustained by a higher degree of proof 
than that required in civil actions yet falling short of 
the proof required to sustain a conviction in a criminal 
action. State ex rel. Nebraska State Bar Assn. v. 
FIONStOIN was ianpecr aie te ee helen owned eh sea a SATA 
In a proceeding for the disbarment of an attorney at 
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law the presumption of innocence applies, and the 
charge made against him must be established by a 
clear preponderance of the evidence. State ex rel. Ne- 
braska State Bar Assn. v. Hollstein .................... 
An attorney should not only avoid impropriety but 
should avoid the appearance of impropriety. State ex 
rel. Nebraska State Bar Assn. v. Hollstein ............. 
DR7-104 (A) (1) provides that during the course of his 
representation of a client a lawyer shall not communi- 
cate or cause another to communicate on the subject of 
the representation with a party he knows to be repre- 
sented by a lawyer in that matter unless he has the 
prior consent of the lawyer representing such other 
party or is authorized by law todo so. State ex rel. Ne- 
braska State Bar Assn. v. Holistein .................... 
Ignorance of the law is no excuse. It applies with even 
greater emphasis to an attorney at law who is expected 
to be learned in the law. It should be particularly ap- 
plicable to a city attorney who should make himself 
conversant with the duties of his office. A city attorney 
should also be aware of disciplinary rules and advisory 
opinions, particularly those applicable to his duties asa 
public officer such as a county or city attorney. State 
ex rel. Nebraska State Bar Assn. v. Hollstein .......... 
The evidence adduced in a disciplinary proceeding is 
reviewed de novo in this court to determine if discipline 
should be imposed, and, if it should, the extent thereof. 
State ex rel. Nebraska State Bar Assn. v. Holistein .... 


Attorney’s Fees. 


Bail. 


1. 


Attorney’s fees, if recoverable by the terms of an 
agreement, are included in the judgment and are not 
taxable as costs. Haerry v. Hoffschneider ............ 
Attorney’s fees may be allowed and taxed as costs only 
when provided by statute or a uniform course of pro- 
cedure. Haerry v. Hoffschneider ..................... 
In an action for dissolution of marriage the award of at- 
torney’s fees is discretionary with the trial court and 
depends upon a variety of factors, including all the cir- 
cumstances such as the amount of the division of prop- 
erty and alimony awarded, the earning capacity of the 
parties, and the general equities of the situation. 
Campbell v. Campbell ................0....0.....2000. 
Award of attorney's fees is discretionary with the trial 
court. Quigley v. Quigley ....................0...022.. 


Neither the Eighth Amendment nor the Fourteenth 
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Amendment to the Constitution of the United States re- 
quires that everyone charged with a state offense must 
be given his liberty on bail pending trial. While it is in- 
herent in our American concept of liberty that a right 
to bail shall generally exist, this has never been held to 
mean that a state must make every criminal offense 
subject to such a right or that the right provided as to 
offenses made subject to bail must be so administered 
that every accused will always be able to secure his 
liberty pending trial. Parkerv. Roth ................. 850 
2. The right to bail is not a fundamental right guaranteed 
under the Constitution of the United States, and does 
not require a court to engage in a strict judicial scru- 
tiny of a state action denying the right to bail in a par- 
ticular case. Parker v. Roth ................ 0.2.2 ..005 850 
3. Article I, section 9, of the Constitution of the State of 
Nebraska does not prohibit the right to bail to every in- 
dividual charged with a sexual offense involving pene- 
tration by force or against the will of the victim. In or- 
der for one so charged to be ineligible for bail, it must 
appear to the trial court that either the proof of the 
charge is evident or the presumption is great. In any 
instance in which the court is not convinced that either 
the proof is evident or the presumption great, then the 
court is not prohibited from granting bail to one so 
charged. Parkerv. Roth ..............-. 00. ...0000 00. 850 
4. The question of whether a defendant is released on bail 
pending trial is of no relevance to the ‘‘presumption of 
innocence.’’ One charged with a crime, whether it is 
bailable or not, enjoys a presumption of innocence. 
Parker’ v..Roth: ©. 0805. steckeaitiagee tea ete pe pa enen oan 850 


Banks and Banking. 

Before a bank is liable in negligence to a maker for ac- - 
cepting a check from an agent or employee of the 
maker who has obtained the check from the maker by 
giving to the maker the name of the payee, not intend- 
ing the payee to have any interest in the check, it must 
appear that the bank either was placed on such notice 
as would justify one in believing that further investiga- 
tion was necessary or otherwise in some manner acted, 
in accepting the check, in a commercially unreason- 
able manner. Travelers Indemnity Co. v. Center Bank 294 


Blood, Breath, and Urine Tests. 
1. Fact that appellant consumed alcohol subsequent to 
time of accident does not make officer’s request for 
blood test unreasonable. Rudatv. Pearson ........... 331 
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Fact that appellant consumed alcohol subsequent to 
time of accident does not make his refusal to take blood 
test reasonable. Rudat v. Pearson .................... 


Breach of Contract. 


Brokers. 


1, 


The law does not permit the complete remedy by specific 


performance to be split into separate actions for dif- 
ferent elements of damages flowing from a single 
breach of contract. Brezinav. Hill ................... 


A broker is entitled to his commission in accordance 
with the terms of his listing contract, and the right to 
compensation is not impaired by subsequent inability 
or unwillingness of the owner to consummate the sale 
on the terms prescribed. Brezinav. Hill .............. 
A commission cannot be collected by the agent for his 
services if he has willfully disregarded, in a material 
respect, an obligation which the law devolves upon him 
by reason of his agency. Brezinav. Hill .............. 
A real estate broker is an agent owing a fiduciary duty 
(1) to use reasonable care, skill, and diligence in pro- 
curing the greatest advantage for his client, and (2) to 
act honestly and in good faith, making full disclosures 
to his client of all material facts affecting his interests. 
A neglect to do so renders him liable to his client for 
whatever loss the latter may suffer as a consequence 
thereof. Brezina v. Hill .................00..0-0...0005. 
The rule requiring a broker to act with utmost good 
faith toward his principal places him under a legal obli- 
gation to make a full, fair, and prompt disclosure to his 
employer of all facts within his knowledge which are or 
may be materia] to the matter in connection with which 
he is employed, which might affect his principal's 
rights and interests or influence his action in relation to 
the subject matter of the employment, or which in any 
way pertain to the discharge of the agency which the 
broker has undertaken. Brezinav. Hill ............... 


Burden of Proof. 


1. 


The burden of proof is ordinarily on the party who 
would suffer if no evidence at all were introduced. 
Bishop Buffets, Inc. v. Westroads, Inc. ................ 
The burden is on the defendant to establish the mani- 
fest injustice by clear and convincing evidence. State 
Ve MAN Or 222 Be ciiod Saco nla tty see ee he heatengn alte eS ats dee Ped 
Proof of medical negligence (malpractice) requires 
two basic evidentiary steps, followed by proof relating 
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to proximate cause and damages: (1) Evidence of 
the generally accepted and recognized standard of care 
or skill cf the medical community in the particular kind 
of care; and (2) a showing that the physician or 
surgeon in question negligently departed from that 
standard in his treatment of the plaintiff. The burden 
of establishing both these essential elements rests upon 
the plaintiff's introduction of expert medical testimony. 
Anderson v. Moore .......... 0.00 eee eee eee 
The burden of proof is on the secured party to prove 
compliance with the statutory requirements of notice 
and reasonableness of notice. Citizens State Bank v. 
Sparks? 22.0 dpa soca hace itek fale eee oak 2 eed Ame name Horne 
Unless specifically denied in the pleadings, signatures 
on a promissory note are admitted, and when the signa- 
tures are admitted, production of the instrument en- 
titles the holder to recover unless the defendant estab- 
lishes a defense. Columbus Bank & Trust Co. v. High 
Country Stable: sue neg cay toe Sahn a Lanta wales 
When signatures are admitted, the burden is upon the 
defendant to plead and prove a defense. Columbus 
Bank & Trust Co. v. High Country Stable .............. 
When signatures are admitted and the defendant has 
failed to plead a defense, no fact issue is presented. 
Columbus Bank & Trust Co. v. High Country Stable .... 
Where there is a conveyance between close relatives 
without adequate consideration, the burden is upon the 
parties to the transaction to establish that it was done 
in good faith. West Gate Bank v. Eberhardt .......... 
The plaintiff’s burden to prove the nature and amount 
of its damages can not be sustained by evidence which 
is speculative and conjectural. Clearwater Corp. v. 
City OP GIncolny iiss cs igen eee le ie. Headache wnt aees 
The burden of proof on the issue of undue influence is 
upon the party contesting the document. Krause v. 
CrossSley* 6. os. geeels be we Ak Leen 5 ae tl Soe cee 
When an improper communication with a juror or 
jurors is shown to have taken place in a criminal case, 
a rebuttable presumption of prejudice arises and the 
burden is on the State to prove that the communication 
was not prejudicial. Simants v. State .............0.... 
Where an error of constitutional dimensions has oc- 
curred, the State has the burden of proving beyond a 
reasonable doubt that such error was harmless. 
Simants v. State ........ 0... 0 ee ce cee eee 
Presumption of innocence is a recognition under 
American jurisprudence that one charged with the 
commission of a crime is presumed innocent until 
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proven guilty beyond a reasonable doubt. A defendant 
may rely upon the presumption and require the state to 
prove (1) that he committed the act charged; and (2) 
his legal culpability, if that is also an issue. Parker v. 
Rothe: cert aches beds fia tambeh lie Gad fas Gees Rae 


DR7-104 (A) (1) provides that during the course of his 
representation of a client a lawyer shall not communi- 
cate or cause another to communicate on the subject of 
the representation with a party he knows to be repre- 
sented by a lawyer in that matter unless he has the 
prior consent of the lawyer representing such other 
party or is authorized by law to do so. State ex rel. 
Nebraska State Bar Assn. v. Holistein ................. 


Certificate of Title Act. 


1. 


The execution of the certificate of title is the exclusive 
method of conveying ownership to a motor vehicle, but 
the certificate is not in itself conclusive of ownership. 
Weiss v. Union Ins. Co. ......... 0... eee 
In determining whether there has been delivery of an 
executed certificate of title, the ordinary rules pertain- 
ing to the delivery of a written instrument apply. Weiss 
V (Union) INS¥C0.-.2 4 ees Vande hoa aed ta ve eweaiee had 
The delivery of a written instrument is largely a ques- 
tion of intent, which is to be determined from al] the 
facts and circumstances of the particular case. There 
must be an intent on the part of the grantor that the 
instrument operate as a muniment of title to take effect 
presently and an acceptance by the grantee with the in- 
tent to take title. Weiss v. UnionIns. Co. ............. 
Where a third party has the duty to hold an executed 
certificate of title on behalf of the seller of a motor ve- 
hicle until the performance of the conditions of the sale 
and then deliver the certificate to the buyer, that party 
is acting as an escrow agent. Weiss v. Union Ins. Co. 
When an executed certificate of title is held in escrow, 
legal title to the motor vehicle remains in its seller until 
performance of the conditions of the contract by the 
buyer. Weiss v. Union Ins. Co. .....................04. 


Child Support. 


1. 


In determining the amount of child support to be 
awarded, the status, character, and situation of the 
parties and attendant circumstances must be consid- 
ered. In determining these circumstances, the finan- 
cial position of the husband as well as the estimated 
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Claims. 


costs of support of the children must be taken into ac- 
count. A decision on this matter rests in the sound dis- 
cretion of the trial court and will not be disturbed on 
appeal unless it appears that the court abused its dis- 
cretion. Erickson v. Erickson ....................000. 
Allowances for child support are not final but are sub- 
ject to modification when required, after notice and 
hearing. Erickson v. Erickson ....................... 
An application for modification or change with respect 
to allowance for child support in a divorce decree may 
be made subsequent to the time of the decree, but must 
be founded upon new facts and circumstances which 
have arisen subsequent to the entry of the decree. In 
the absence of such facts and circumstances the matter 
will be deemed res judicata. Quigley v. Quigley ...... 


Generally, a county board acts quasi-judicially in deter- 
mining whether claims filed against the county should 
be allowed. State ex rel. Newbold v. County of Buffalo 


Class Actions. 


A party having interest adverse to the interests of the 
parties he seeks to represent may not sue as repre- 
sentative of a class under the provisions of section 25- 
319, R. R. S. 1943. Twin Loups Reclamation & Irr. Dis- 
trict v.. Blessing: 06.0 an ne eas chet ee neni 


Collective Bargaining. 


1. 


Comity. 


A union workman's refusal of a job offer because of a 
union rule prohibiting such acceptance as a result of 
the workman’s status on a union out-of-work list cre- 
ated solely by union action, is a failure without good 
cause to accept suitable work within the meaning and 
purview of the Nebraska unemployment compensation 
statute, section 48-628, R. R. S. 1943. Wentz Heating & 
Air Conditioning Co. v. Kiene ..................... 000, 
The provisions of section 48-628 (c)(2)(iii), R. R. S. 
1943, refer to conditions attached to a job offer by an 
employer and not to other conditions unilaterally im- 
posed upon the employment process by a labor union. 
Wentz Heating & Air Conditioning Co. v. Kiene ........ 


In an extradition proceeding, where an examination of 
prior judicial precedent of the demanding state makes 
it at least doubtful that the demanding state is at- 
tempting to retroactively apply a judicial enlargement 
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of criminal statutes, the asylum state ought, as a mat- 
ter of comity, to refrain from determining the issue in 
analogy to the principle that the constitutionality of the 
statutes of a sister state defining a crime should be 
tested in the sister state. West v. Janing .............. 


Commissions. 


bie 


A broker is entitled to his commission in accordance 
with the terms of his listing contract, and the right to 
compensation is not impaired by subsequent inability 
or unwillingness of the owner to consummate the sale 
on the terms prescribed. Brezinav. Hill .............. 
A commission cannot be collected by the agent for his 
services if he has willfully disregarded, in a material 
respect, an obligation which the law devolves upon him 
by reason of his agency. Brezinav. Hill .............. 


Confinement. 


a 


Consent. 


The laws of the State of Nebraska under which an indi- 
vidual is confined to the Nebraska Penal and Correc- 
tional Complex specifically impose upon the chief ex- 
ecutive officer of such facility the duty to provide each 
inmate appropriate medical care. State v. Sell ....... 
Detention is a usual feature of every case of arrest ona 
criminal charge even when an innocent person is 
wrongfully accused; but it is not imprisonment in a 
legal sense, nor does it constitute punishment, and 
therefore is not cruel and unusual punishment in viola- 
tion of the Constitution of the United States. Parker v. 
Roth iss os fede ces sd oatotetpenad tasents Seeeewweeda etn 


Where a victim’s resistance to a sexual assault would ob- 


viously be useless, fruitless, or foolhardy, it is wholly 
unrealistic to require affirmative direct demonstration 
of the utmost physical resistance as proof of the vic- 
tim’s opposition and lack of consent. It is only re- 
quired that the victim make reasonable resistance in 
good faith under all the circumstances and that the re- 
sistance be such as to make nonconsent and actual op- 
position genuine andreal. Statev. Pankey ........... 


Consideration. 


No consideration is necessary for an instrument given as 


security for a debt already owed by the party giving it 
or by a third person. First Nat. Bank of Omaha v. 
KiZZier 8 bigcdaicS sadensg ty ovine sens La Gee as Ghee a 
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Constitutional Law. 


ds 


The Legislature may not prescribe a de novo standard 
of review for judicial review of an exercise of legis- 
lative authority as this would violate the constitutional 
requirement of separation of powers. Lux v. Mental 
Health Board of Polk County .............-......52005. 
The constitutional requirement for acceptance of a 
guilty plea is that the plea be voluntary and intelligent. 
State’v.-Curnyn:. d..454. 3h 2 tae eee dot heen Sees oe beeen 
An unforeseeable judicial enlargement of a criminal 
statute applied retroactively is impermissible under 
the Fourteenth Amendment to the Constitution of the 
United States. West v. Janing .....................42. 
Courts will presume that the legislative body, in en- 
acting ordinances, acted within their authority, and the 
burden rests upon those who challenged their validity 
to show that, in the matter called in question, the action 
of the municipal authorities was arbitrary, unreason- 
able, and without substantial relation to public safety, 
health, morals, or the general welfare. Copple v. City 
OF LANCOIM: 35. totic vas weed pw BN Le pene aude agg ae 4 se 
Under the doctrine of separation of powers, courts 
should not inquire into the motives of legislators when- 
ever an adopted ordinance is legislative in character. 
Copple v. City of Lincoln .........................0000. 
In neither the Constitution of the United States nor the 
Constitution of Nebraska is there any prohibition 
against successive prosecutions if the wrongful act is 
the cause of separate and distinct offenses. State v. 
RODINSON, 7 5 ss ase dye Rieke We athe, cid Beh Gi She ee ede 
Under the Fourth Amendment to the Constitution of the 
United States the standard for determining probable 
cause for arrest and for search and seizure is the same. 
Probable cause exists in the Fourth Amendment sense 
where the facts and circumstances, within the officers’ 
knowledge and of which they have reasonably trust- 
worthy information, are sufficient in themselves to 
warrant a man of reasonable caution to believe that an 
offense has been or is being committed. State v. Brady 
When materials are seized in violation of the First 
Amendment to the Constitution of the United States, the 
appropriate remedy is return of the seized property. 
State v. Tara Enterprises, Inc. and Zachary Produc- 
PIONS ts si Bk akan ns Se Gh eh aa ane Oem ee Bas 
The requirement of Miranda v. Arizona, 384 U. S. 436, 
86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), that a defendant 
be informed of his constitutional rights applies only to 
in-custody interrogations. State v. Price .............. 
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The right of a defendant to remain silent is not over- 
come by a mere recitation of Fifth Amendment rights; 
but that rule is not violated where the subsequent state- 
ments are clearly shown to have been made volun- 
tarily;. State’v, Price: 205 coe. Ao eee alas 
A crime must be defined with sufficient definiteness 
and there must be ascertainable standards of guilt to 
inform those subject thereto as to what conduct will 
render them liable to punishment thereunder. The di- 
viding line between what is lawful and unlawful cannot 
be left to conjecture. State v. Huffman ............... 
Adoption and incorporation into the 1943 revision of the 
statutes of an act which, as originally passed, may 
have been in violation of the constitutional provision 
prohibiting statutory amendments without reference to 
the section amended cures the constitutional defect. 
Art. III, section 14, Constitution of Nebraska. § 49-601, 
R. R. S. 1943. Twin Loups Reclamation & Irr. District 
V ABIES SINE ite coietie eee a tases ageiees Ble yew rks at ans 
A citizen taxpayer has standing to maintain an action 
for a declaratory judgment to challenge the accuracy 
and validity of the proclamation, publication, and in- 
corporation of an amendment to Article VII, section 11, 
Constitution of Nebraska. Cunningham v. Exon....... 
A student has a significant interest in participation in 
interscholastic athletics which may be the subject of 
Fourteenth Amendment protections. French v. Corn- 
Well acsauideace gtd MA aes Saal te ote hae dba ten 
Participation in interscholastic athletics ordinarily has 
significantly less important constitutional dimensions 
than does participation in traditional academic educa- 
tion. French v. Cornwell ......... 2.00.00. e eae 
As a general rule a school official, in exercising the 
power of suspending a student, is liable for a compen- 
sating award only if the official acted with such an im- 
permissible motivation or with such disregard of the 
student’s clearly established constitutional rights that 
the action could not be reasonably characterized as 
being in good faith. French v. Cornwell ............... 
The acts of legislative bodies, whether state or mu- 
nicipal, if performed within the prescribed limits, are 
not subject to revision or control by the courts on the 
ground of inexpediency, injustice, or impropriety. Such 
are purely functions of legislative power. McCrea v. 
Cunningham 025 fine Gea eee pa Pi ade etn Hyeeee a ameard ne 
Section 79-548.01, R. R. S. 1943, is not an unconstitu- 
tional delegation of legislative authority. Banks v. 
Board of Education of Chase County .................. 
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20. 


21. 


22. 


23. 


24. 


25. 


26. 


27. 


The tax authorized by section 79-548.01, R. R. S. 1943, 
provides a necessary revenue within the meaning of 
Article VIII, section 1, of the Nebraska Constitution. 
Banks v. Board of Education of Chase County ......... 
Article VII, section 5, of the Constitution of Nebraska, 
which provides in part that all fines and penalties shall 
be appropriated exclusively to the use of the common 
schools in the counties where the fines or penalties are 
imposed, applies only to penalties which are pecuniary 
punishments inflicted by laws, ordinances, or police 
regulations for their violation. DeCamp v. City of Lin- 
COUN dete bce tea Salat ein ety hfe eee be: ob iathamvene Boho whee 
Court costs are not fines or penalties within the mean- 
ing of Article VII, section 5, of the Constitution of Ne- 
braska. DeCamp v. City of Lincoln ................... 
A fair trial in a fair tribunal is a basic requirement of 
constitutional due process. Simants v. State .......... 
The requirement that a jury’s verdict must be based 
upon the evidence developed at the trial goes to the 
fundamental integrity of all that is embraced in the 
constitutional concept of trial by jury. Simants v. 
State: cncvieseas eines ace aan eon ne Dhee ee aeg 
Where an error of constitutional dimensions has oc- 
curred, the State has the burden of proving beyond a 
reasonable doubt that such error was harmless. 
Simants v. State ...... cece cect e eee tee 
Neither the Eighth Amendment nor the Fourteenth 
Amendment to the Constitution of the United States re- 
quires that everyone charged with a state offense must 
be given his liberty on bail pending trial. While it is in- 
herent in our American concept of liberty that a right 
to bail shall generally exist, this has never been held to 
mean that a state must make every criminal offense 
subject to such a right or that the right provided as to 
offenses made subject to bail must be so administered 
that every accused will always be able to secure his 
liberty pending trial. Parkerv. Roth ................. 
One's right to life, liberty, and property and other 
fundamental rights may not be submitted to vote; they 
depend on the outcome of no elections. Nor can a citi- 
zen’s constitutional rights be infringed simply because 
a majority of the people choose that it be. Parker v. 
Roths «fo ghetto ee ea hoe hears 
It is incumbent upon the Supreme Court, when reason- 
ably possible and consistent with constitutional rights, 
to resolve all doubts as to the validity of a statute in 
favor of its constitutionality. If possible, a statute 
should be construed in such a way as to negative any 
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constitutional infirmity. State laws are accorded a 
presumption of constitutionality. Parker v. Roth ..... 
The traditional standard of review of state law under 
the Equal Protection Clause of the Fourteenth Amend- 
ment to the Constitution of the United States requires 
only that the state law be shown to bear some rational 
relationship to legitimate state purposes. It is enough 
that the state’s action be rationally based and free from 
invidious discrimination. Parker v. Roth ............. 
There are two recognized tests to review state action as 
it relates to the Equal Protection Clause of the Four- 
teenth Amendment to the Constitution of the United 
States. If the matter involved is a ‘fundamental 
right’’ guaranteed by the Constitution of the United 
States, the courts will engage in a strict judicial 
scrutiny of the act in question. If the state action un- 
der examination is not such a fundamental right, the 
court examines the matter in question to determine 
that there is a rational basis for the classification which 
does not involve a suspect class. Parker v. Roth ...... 
The right to bail is not a fundamental right guaranteed 
under the Constitution of the United States, and does 
not require a court to engage in a strict judicial scru- 
tiny of a state action denying the right to bail in a par- 
ticular case. Parkerv. Roth................0 0.00 eeeee 
It is not the province of a court to create substantive 
constitutional rights in the name of guaranteeing equal 
protection of the laws. If there are to be such funda- 
mental rights, they must be found either explicitly or 
implicitly guaranteed by the Constitution. Parker v. 
ROU ivcsetn Ave hones aa te da ated le Ritts Sa kdatilin Hysay manure aye de 
Article I, section 9, of the Constitution of the State of 
Nebraska does not prohibit the right to bail to every in- 
dividual charged with a sexual offense involving pene- 
tration by force or against the will of the victim. In or- 
der for one so charged to be ineligible for bail, it must 
appear to the trial court that either the proof of the 
charge is evident or the presumption is great. In any 
instance in which the court is not convinced that either 
the proof is evident or the presumption great, then the 
court is not prohibited from granting bail to one so 
charged. Parkerv. Roth ............ 0. cece eee aee 
Presumption of innocence is a recognition under Amer- 
ican jurisprudence that one charged with the commis- 
sion of a crime is presumed innocent until proven guilty 
beyond a reasonable doubt. A defendant may rely 
upon the presumption and require the state to prove (1) 
that he committed the act charged; and (2) his legal 
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Contracts. 
1. 


culpability, if that is also anissue. Parker v. Roth .... 
The question of whether a defendant is released on bail 
pending trial is of no relevance to the ‘‘presumption of 
innocence.'’ One charged with a crime, whether it is 
bailable or not, enjoys a presumption of innocence. 
Parker V-ROth 0 ick sae iage ws eda eee oe ca dea ae 
Detention is a usual feature of every case of arrest ona 
criminal charge even when an innocent person is 
wrongfully accused; but it is not imprisonment in a 
legal sense, nor does it constitute punishment, and 
therefore is not cruel and unusual punishment in viola- 
tion of the Constitution of the United States. Parker v. 
ROths eich ote haces dete Pee ALLS Ole eee Las Weed ae 


An exclusion in an automobile liability insurance policy 
which excludes coverage under uninsured motorist cov- 
erage for an insured while occupying an owned high- 
way vehicle, other than an insured automobile, is valid. 
Herrick v. Liberty Mut. Fire Ins. Co. .................. 
In the construction of the terms of an agreement, effect 
must be given, if possible, to all portions of the contract 
in order to determine and effectuate the intention of the 
parties. Bishop Buffets, Inc. v. Westroads, Inc. ....... 
Real! estate taxes will not be deemed to be a cost of 
“operating and maintaining common areas”’ within the 
meaning of a shopping center lease clause where a 
separate clause specifically addresses the payment of 
taxes. Bishop Buffets, Inc. v. Westroads, Inc. ........ 
The practical construction put upon a lease contract 
cannot control the express, unambiguous provisions of 
the instrument itself. Bishop Buffets, Inc. v. West- 
FOadS;. INC: 22: de.c8 ahh ha eh Moe ete Tite Pate kd baste 
Contracts are to be construed according to the usual 
meaning of the words used. Bishop Buffets, Inc. v. 
Westroads} Ine. ccc coc eeu gaa ee aia ere 8d eerie os 
Where the language of an instrument is susceptible of 
two or more meanings, an interpretation evincing an 
undérlying rational purpose will be favored. Bishop 
Buffets, Inc. v. Westroads, Inc. ..................0000. 
Ambiguities in a contract should be construed most 
strongly against its author. Bishop Buffets, Inc. v. 
Westroads, In@soce ns fai hse 8 hb aya Die ane od 
If the language used in a contract drafted by one of the 
parties is susceptible of more than one meaning, it 
should be given the construction which the other party 
would be fairly justified in giving it. Bishop Buffets, 
Inc. v. Westroads, Inc. 00.0... eee eee 
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Where labor or material has been furnished by a party 
under distinct contracts, the claim for a mechanic’s 
lien under each contract must be filed within the time 
limited by the statutes for that purpose. Omaha Nat. 
Bank v. Continental Western Corp. .................... 
A contract for the purchase of a water supply which 
creates a 40-year obligation on the part of a reclama- 
tion district must, under section 46-564, R. R. S. 1943, be 
submitted to the voters of the district for approval. 
Twin Loups Reclamation & Irr. District v. Blessing 

The power of an irrigation district to enter into a con- 
tract with the United States for the construction, opera- 
tion, and maintenance of the necessary works for the 
delivery and distribution of water is not limited by a re- 
quirement that the contract be approved by the voters 
of the district. § 46-156, R. R. S. 1943. Twin Loups 
Reclamation & Irr. District v. Blessing ................ 
A contract for a supply of water which provides for 
payment to be made by an irrigation district for a peri- 
od of more than 1 year from the date of making the con- 
tract must be submitted to the legal voters of the dis- 
trict for approval or disapproval. § 46-1,145, R. R. S. 
1943. Twin Loups Reclamation & Irr. District v. 
BIeSSING: osce eds hee Ras oki eae Oa acs Ma dened TEs 
In an action for specific performance of an oral con- 
tract to convey real estate where partial performance 
is relied upon to avoid the defense of the statute of 
frauds, the evidence of the alleged contract and its 
terms must be clear, satisfactory, and unequivocal. 
Such contracts are on their face void as within the 
statute of frauds, because not in writing, and, even 
though proved by clear, satisfactory, and unequivocal 
evidence, they are unenforceable unless it is also 
proved by evidence of like character that there has 
been such performance as the law requires. The acts 
constituting performance must be such as are referable 
solely to the contract sought to be enforced, and not 
such as might be referable to some other and different 
contract or relation. They must be something that the 
claimant would not have done unless and on account of 
the contract and with the direct view to its perform- 
ance so that nonperformance by the other party would 
amount to fraud upon him. Theobald v. Agee ......... 
The words ‘‘referable solely to the contract,’’ as used in 
the foregoing rule, properly interpreted and applied 
mean that, if the evidence as a whole of a party seeking 
specific performance of an oral] contract to convey real 
estate indicates that it is referable solely to the con- 
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15. 


16. 


17. 


18. 
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21. 


22. 


23. 


tract sought to be enforced and not to some other or dif- 
ferent contract, then the burden of the rule has been 
satisfied. In determining whether or not the acts were 
referable solely to the contract, the acts of perform- 
ance must be considered as a whole in their own light 
and in the light of all other material and relevant facts 
and circumstances, present, antecedent, and subse- 
quent as shown by evidence with no part excluded. 
Theobald v. Agee 2.0... cece eee eee eee 
A contract between two persons is not rendered tes- 
tamentary by the fact that some provisions are to be 
performed at the time of or subsequent to the death of 
one of the parties. Haerry v. Hoffschneider ........... 
When several documents are executed successively as 
a part of the same general transaction, the language of 
each document and the order of their execution may be 
considered as indications of the intention of the 
makers. Haerry v. Hoffschneider .................... 
A written instrument is open to eielanation by parol 
evidence when its terms are susceptible to two con- 
structions, or where the language employed is vague or 
ambiguous. Griffeth v. Sawyer Clothing, Inc. ......... 
Parol evidence is admissible to explain and show the 
true nature of the transaction between the parties. 
Griffeth v. Sawyer Clothing, Inc. ..............-....0.. 
An assignee of a contract generally acquires no greater 
right than that possessed by the assignor. Griffeth v. 
Sawyer Clothing, Inc. .............. 00... 
Assignments of contracts containing clauses restricting 
competition will be strictly construed and the assign- 
ment limited to the intent of the parties as disclosed by 
the terms of the instrument if they are complete and 
unambiguous. Where the language in the contract re- 
garding assignment is susceptible of more than one 
construction, or is vague or ambiguous, extrinsic evi- 
dence may be received for the purpose of determining 
the intent of the parties. Griffeth v. Sawyer Clothing, 
TINO ae tsiasdhs Soeians oars ah Seas ane, wba besoin aL a UAL Suantee note 
A bargain in whole or in part for or in consideration of 
illicit sexual intercourse or of a promise thereof is 
illegal; but subject to this exception, such intercourse 
between parties to a bargain previously or subsequent- 
ly formed does not invalidate it. Taylorv. Frost ....:. 
Where a contract is silent with respect to time of per- 
formance, a reasonable time for performance will be 
presumed or implied by law. Gustav Thieszen Irr. Co., 

Inc. v. Meinberg .... 0... ccc cet einen eee e eens 
Where a contract is silent with respect to time of per- 
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formance, the reasonable time which is presumed by 
law is a rebuttable presumption, and parol or extrinsic 
evidence may be received to rebut that presumption. 
Gustav Thieszen Irr. Co., Inc. v. Meinberg ............ 
Whether a specific delivery date was agreed upon or 
the question of whether delivery was affected within a 
reasonable time is ordinarily a question of fact for the 
jury, not a question of law for the court. Gustav Thies- 
zen Irr. Co., Inc. v. Meinberg .....................000. 
An oral agreement to make a will is unenforceable un- 
der the statute of frauds, section 36-105, R. R. S. 1943. 
However, nothing contained in sections 36-101 to 36-106, 
R. R. S. 1943, shall be construed to bridge the powers of 
a court of equity to compel specific performance of 
agreements in cases of part performance. Rudolph v. 
Hartung’ scl ioceeees aie thas ocean eee yee Saeed Cee chane 
One seeking specific performance of an oral contract 
for the conveyance of real estate has the burden of 
proving by a preponderance of the evidence a contract 
that is clear, satisfactory, and unequivocal in its terms. 
Rudolph v. Hartung ............ 0.02.00. 0 ee eee eee 
It is very proper that the assertion of such a contract, 
especially when it is claimed to be entirely in parol, 
should be regarded by the court with grave suspicion, 
and the establishment thereof required by evidence 
which clearly indicates the minds of the parties met 
upon the terms of the contract sought to be established. 
Rudolph v. Hartung ............. 0.0... e eee eee ee 
In order to enforce an oral contract for the conveyance 
of a part of the estate of a deceased person the evi- 
dence of the contract and its terms must be clear and 
satisfactory; and the thing done constituting perform- 
ance must be such as is referable solely to the contract 
sought to be enforced and not such as might be 
referable to some other and different contract. Ru- 
dolph'v- Hartung ie iis sec ean eae aie ee ae oe Oe 
The part performance necessary to render an oral con- 
tract to make a will enforceable must be referable 
solely to the oral agreement. Rudolph v. Hartung..... 
A purchaser, in an action for partial specific perform- 
ance of a land contract, is entitled to an abatement of 
the purchase price with respect to seller's deficiency of 
title, even though purchaser, at the time of contracting, 
knew of such deficiency, when (1) seller contracted to 
sell the entire interest in the land, and (2) purchaser 
had reasonable grounds to believe seller could fulfill 
the contract. Egle v. Kitt ..........0....... 00.00... 
Valuation of property is a matter of judgment, and a 
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contract based upon inadequate consideration will not 
be set aside on that reason alone, unless, as the rule is 
generally stated, the inadequacy is so great as to fur- 
nish of itself evidence of fraud. West Gate Bank v. 
Eberhardt: vs j.f cea Bey tee eed PRONE Catt Soest 
A broker is entitled to his commission in accordance 
with the terms of his listing contract, and the right to 
compensation is not impaired by subsequent inability 
or unwillingness of the owner to consummate the sale 
on the terms prescribed. Brezinav. Hill .............. 


Conveyances. 


1. 


Where there is a conveyance between close relatives 
without adequate consideration, the burden is upon the 
parties to the transaction to establish that it was done 
in good faith. West Gate Bank v. Eberhardt .......... 
Except where modified by statute, to ‘‘convey’’ means 
to pass or transmit title to property from one to an- 
other. Krausev. Crossley ................0. 2 ecu e eee 


Coram Nobis. 


A writ of error coram nobis reaches only matters of fact 
unknown to the applicant at the time of judgment and 
not discoverable by him with reasonable diligence, 
which fact or facts are of such a nature that, if known 
to the court, would have prevented entry of the judg- 
ment. Simants v. State ..............-...0.0......0000, 


Corporations. 


i. 


Unauthorized acts of an officer of a corporation may be 
ratified by the corporation by conduct implying ap- 
proval and adoption of the acts in question. D & J 
Hatchery, Inc. v. Feeders Elevator, Inc. .............. 
Ratification of unauthorized acts may be express or 
may be inferred from silence and inaction; if the corpo- 
ration, with knowledge of the unauthorized act or of 
facts putting it upon notice thereof, does not disavow 
the agency and disaffirm the transaction within a rea- 
sonable time, it will be deemed to have ratified it. D & 
J Hatchery, Inc. v. Feeders Elevator, Inc. ............ 
In a proceeding by a dissenting shareholder seeking a 
finding and determination of the fair value of shares of 
stock under the provisions of section 44-133.06, R. R. S. 
1943, the statutory provisions as to a judgment against 
the insurance company for the fair value of the shares, 
together with interest, are mandatory. Becker v. Natl. 
American Ins)Co:~.22 ei cpus Sede ee PTs Ra Go 
A shareholders’ suit proceeding as a cause for damages 
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on behalf of the policyholders and based upon the 
premise that the corporate directors violated their 
fiduciary duties is an equitable action and triable de 
novo in this court. Doyle v. Union Ins. Co. ............ 
Section 44-224.05, R. R. S. 1943, which authorizes the Di- 
rector of Insurance of the State of Nebraska to approve 
or disapprove contracts of bulk reinsurance, by which a 
domestic insurance company operating on other than 
the stock plan, may cede its business to another li- 
censed insurer, and which statute requires that such 
contract of bulk reinsurance make a fair and equitable 
provision for distribution to policyholders of the ceding 
company of their equity in the surplus funds, does not 
abrogate the common law duties of corporate directors 
to policyholders of a mutual insurance company and 
the approval of the contract by the Director of Insur- 
ance does not insulate the directors of the company 
from liability for violation of their fiduciary duties. 
Doyle v. Union Ins. Co. ....... 20.0.0 
Directors are fiduciaries or trustees and must comply 
with the applicable fiduciary duties in their dealings 
with the corporation. Doyle v. Union Ins. Co. ......... 
Where a director has acted in complete good faith and 
breached no fiduciary duties, then he is not liable for 
mere mistakes in judgment; but a violation by a direc- 
tor of a duty required by law, whether willful, fraudu- 
lent, or negligent, is a breach of trust and the director 
is liable for any damages proximately caused by the 
breach. Doyle v. Union Ins. Co. .....................-. 
Directors should have a general knowledge of the man- 
ner in which the corporate business is conducted; and, 
where the duty of knowing exists, ignorance because of 
neglect of duty on the part of a director creates the 
same liability as actual knowledge and failure to act on 
that knowledge. Doyle v. Union Ins. Co. .............. 
The issue of whether void or voidable acts of corporate 
directors may be ratified by an approving vote of the 
shareholders arises only when there has been full dis- 
closure to the shareholders of all material facts. Doyle 
Vi, Union INS: COs, os o.5 seed sate} ahead Uh MS Woe ao 
The word ‘‘maintain,’’ within the statute providing that 
no foreign corporation transacting business in the state 
without a certificate of authority shall be permitted to 
maintain any action, suit, or proceeding in any court of 
the state until such corporation shall have obtained a 
certificate of authority, does not inhibit the institution 
of the action, and a foreign corporation may at any 
time after the action is brought maintain and prosecute 
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it by first complying with the terms of the statute. 
Rigid Component Systems v. Nebraska Component Sys- 
tems; ING... a.hs0 le tine ntv ror bao aon he Be ONG aes 


The county board by statute is made the overseer of the 
poor and the county has a mandatory duty to provide 
for poor persons whether they are residents or nonresi- 
dents of the county. Creighton-Omaha Regional Health 
Care Corp. v. Douglas County ....................00085 
A county may be liable for the reasonable value of nec- 
essary hospital services furnished to a poor person 
where the county board after receiving notice of the 
situation neglects or refuses to make any arrange- 
ments for the care of the poor person. Creighton- 
Omaha Regional Health Care Corp. v. Douglas County 
A hospital which furnishes hospital services to a poor 
person without prior authorization by the county board 
acts at its peril with respect to reimbursement from 
county funds. Creighton-Omaha Regional Health Care 
Corp. v. Douglas County .................-.. eee eee eee 
Article VII, section 5, of the Constitution of Nebraska, 
which provides in part that all fines and penalties shall 
be appropriated exclusively to the use of the common 
schools in the counties where the fines or penalties are 
imposed, applies only to penalties which are pecuniary 
punishments inflicted by laws, ordinances, or police 
regulations for their violation. DeCamp v. City of Lin- 
CONT - 4 ola hte ws Seta e Oba es dee See Nao KA eR STE ED 


Court of Industrial Relations. 


In attempting to determine the appropriate unit for ex- 
clusive bargaining purposes under the provisions of the 
Nebraska Court of Industrial Relations Act, the 
mutuality of interest in wages, hours and working con- 
ditions, duties and skills of employees, extent of union 
organization among employees, the desires of employ- 
ees, a policy against fragmentation of units, the estab- 
lished policies of the employees, and the statutory man- 
date to insure proper functioning and operation of gov- 
ernmental service, are to be considered. Those fac- 
tors, however, are not the only factors to be considered, 
nor must each such factor be given equal weight. The 
factors appropriate to a bargaining unit consideration 
and the weight to be given each such factor must vary 
from case to case depending upon its particular appli- 
cability in each case. Sheldon Station Employees 
Assn. v. Nebraska P.P. Dist. ........ 2... cece eee eeee 
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After the final adjournment of the term of court at 
which a judgment has been rendered, the court has no 
authority or power to vacate or modify the judgment, 
except for the reasons stated and within the time limit- 
ed in section 25-2001, R. R. S. 1943. Bokelman v. 
Bokelmans. i iec.b58 wei sd eedias ee te sae ed pasa bng Ale 
The better practice is for the trial court to inquire 
whether counsel desire to present closing arguments, 
but in the absence of a request the right to make a 
closing argument is waived. State v. Rojewski ....... 
An adjudicative fact to be judicially noticed must be 
one not subject to reasonable dispute in that it is either 
(a) generally known within the jurisdiction of the court 
or (b) capable of accurate and ready determination by 
resort to sources whose accuracy cannot reasonably be 
questioned. § 27-201 (2), R. R. 8S. 1943. Grubaugh v. 
State ex rel. State Real Estate Commission ........... 
Commitment proceedings are judicial in nature, and 
District Courts must review the decisions of mental 
health boards de novo on the records. Lux v. Mental 
Health Board of Polk County ............. 0.00. c eee e eee 
Courts will presume that the legislative body, in enact- 
ing ordinances, acted within their authority, and the 
burden rests upon those who challenged their validity 
to show that, in the matter called in question, the action 
of the municipal authorities was arbitrary, unreason- 
able, and without substantial relation to public safety, 
health, morals, or the general welfare. Copple v. City 
OF LINCOM: see is at es. Gee ho ee oh See ares 
However, even where the acts of a public body are leg- 
islative in character, courts must consider and apply 
statutes and ordinances disqualifying a public official 
from voting on or participating in actions taken by a 
public body, because of an existing conflict of interest 
on the part of the official. Copple v. City of Lincoln ... 
A division of property rests in the sound discretion of 
the District Court, and in the absence of an abuse of 
discretion will not be disturbed on appeal. McCurry v. 
MCCUrLy® she ik a elite tek wk tne na hs ahovawn ta hasan ss ten 
The granting of declaratory relief is discretionary with 
the trial court. Stahmerv. Marsh .................... 
A trial court may either on its own motion or in re- 
sponse to an objection require an expert to disclose the 
underlying facts or data upon which the opinion is to be 
based before permitting the expert to render his opin- 
ion. Northern Nat. Gas Co. v. Beech Aircraft Corp. ... 
The action of the trial court, in either requesting an ex- 
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12. 


13. 


14. 


15. 


16. 


17. 


pert witness to disclose the underlying data or informa- 
tion upon which his opinion is based or refusing such a 
request, will not be disturbed on appeal in the absence 
of a showing that the trial court abused its discretion. 
Northern Nat. Gas Co. v. Beech Aircraft Corp. ........ 
A magistrate is not required to set out specific findings 
of fact after a preliminary hearing. State v. Price 

The District Court has inherent power to vacate or 
modify its own judgment at any time during the term 
at which it is rendered. Such action rests in the sound 
discretion of the court and, in the absence of an abuse 
of discretion, will not be interfered with. Campbell v. 
Campbell: ii. j00.6 jhe ie eet Ae a a a Pee 
Taxation of costs is a matter resting in the sound dis- 
cretion of the trial court. Banks v. Board of Education 
of Chase County 2.0 ..cc scien tech ge ante ee ee nee 
In a proceeding in juvenile court under sections 43-202 
(2) and 43-209, R. S. Supp., 1978, the court may termi- 
nate all parental rights of the parents if the court finds 
it would be in the best interests of the child to so 
terminate parental rights. The decision to terminate 
parental rights need not be based upon proof beyond a 
reasonable doubt. State v. Chant .................005. 
In cases involving custody of neglected or dependent 
children and the termination of parental rights in 
juvenile court, the findings of the trial court will not be 
disturbed on appeal] unless they are against the weight 
of the evidence. The judgment of the trial court will be 
upheld on appeal unless there is an abuse of discretion. 
State:ve Chant. ¢ iii 80i sence dd ei eehuia beadegk oS amine 
Where a juvenile defendant is being prosecuted in the 
District Court and has not had an opportunity for a 
hearing on the matter of transfer to juvenile jurisdic- 
tion as required by section 43-202.02, R. S. Supp., 1978, 
ordinarily the proper procedure to cure the procedural 
defect is to hold such a hearing and to determine 
whether or not such transfer should have been granted. 
If the court, based upon sufficient evidence, finds the 
evidence did not require the transfer, then the convic- 
tion need not be set aside in post conviction proceed- 
ings. State v. Tweedy ............ 0.0... cc cece eee eee 
There are two recognized tests to review state action as 
it relates to the Equal Protection Clause of the Four- 
teenth Amendment to the Constitution of the United 
States. If the matter involved is a ‘fundamental 
right’’ guaranteed by the Constitution of the United 
States, the courts will engage in a strict judicial 
scrutiny of the act in question. If the state action un- 
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der examination is not such a fundamental right, the 
court examines the matter in question to determine 
that there is a rational basis for the classification which 
does not involve a suspect class. Parkerv. Roth ...... 


Criminal Law. 


1. 


The present test of the effective assistance of counsel is 
that counsel perform at least as well as a lawyer with 
ordinary training and skill in the criminal law in his 
area, and that he conscientiously protect the interests 
of his client. State v. Lang ........................25. 
It is the duty of a defense attorney in a criminal case to 
conduct a prompt investigation of the circumstances of 
the case and explore all avenues leading to facts rele- 
vant to guilt and degree of guilt or penalty. Ordinarily, 
a reasonably competent attorney will conduct an in- 
depth investigation of the case, which includes an in- 
dependent interviewing of the witnesses. State v. Lang 
A city or village attorney whose duties include prose- 
cuting violations of ordinances and state statutes may 
not voluntarily represent anyone charged with a crime, 
unless his employment as attorney for a defendant is 
approved by an order of the court in which the case is 
pending. State ex rel. Nebraska State Bar Assn. v. 
HIOIStOIN:. +t Smeets inl eT ER Saeed 3 GO edooighowa aed 
To release a person from a sentence of imprisonment 
by habeas corpus it must appear that the sentence was 
absolutely void. Piercy v. Parratt .................... 
Habeas corpus will not lie to discharge a person froma 
sentence of penal servitude where the court imposing 
the sentence had jurisdiction of the offense and the per- 
son of the defendant, and the sentence was within the 
power of the court to impose, unless the sentence has 
been fully served and the prisoner is being illegally 
held. Piercy v. Parratt ............ 0... cee cece eee 
A court may properly deny an evidentiary hearing 
upon a motion to vacate a conviction filed under section 
29-3001, R. R. §. 1943, upon a determination after an ex- 
amination of the files and records of the case that the 
petitioner is entitled to no relief. State v. Miles ....... 
The standard for accepting a guilty plea is whether the 
plea represents a voluntary and intelligent choice 
among the alternative courses of action open to the de- 
fendant. State v. Curnyn ...........................0. 
Before accepting a guilty plea a judge should suffi- 
ciently examine the defendant to determine whether he 
understands the nature of the charge, the possible 
penalty, and the effect of his plea. State v.Curnyn .... 
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The constitutional requirement for acceptance of a 
guilty plea is that the plea be voluntary and intelligent. 
State vic Curny ns .i. 200080 eee clan eaten le yee eat iad 3 
Whether or not the state demanding extradition has 
violated the right of a fugitive to a speedy trial is a 
question for the demanding state to determine. West 
VE DAMME We, hiss its Sean hatte ara arse icone dete Seid ep Se- hee as, Shia g 
It is the obligation of the asylum state in extradition 
proceedings to determine whether the requisition 
charges a crime under the law of the demanding state. 
West.vV. Jamming: «05 seceirc bic e elas eee eae eee 
An unforeseeable judicial enlargement of a criminal 
statute applied retroactively is impermissible under 
the Fourteenth Amendment to the Constitution of the 
United States. Westv. Janing ......................4. 
In an extradition proceeding, where an examination of 
prior judicial precedent of the demanding state makes 
it at least doubtful that the demanding state is at- 
tempting to retroactively apply a judicial enlargement 
of criminal statutes, the asylum state ought, as a mat- 
ter of comity, to refrain from determining the issue in 
analogy to the principle that the constitutionality of the 
statutes of a sister state defining a crime should be 
tested in the sister state. West v. Janing .............. 
The test of the sufficiency of circumstantial evidence in 
a criminal prosecution is whether the facts and circum- 
stances tending to connect the accused with the crime 
charged are of such a conclusive nature as to exclude 
to a moral certainty every rational hypothesis except 
that of guilt. State v. Whitney ........................ 
State’ v. Classeninis vec thea pve ae Mee Meee es 
In a penal statute it is not necessary that it be written 
as to be beyond the mere possibility of more than one 
construction. All the Due Process Clause requires is 
that the law give sufficient warning that men may con- 
form their conduct so as to avoid that which is forbid- 
den. State v. Robinson ............. 0.0.0... cece eee eee 
Although a penal statute is required to be strictly con- 
strued, it should be given a sensible construction and 
general terms therein should be limited in their con- 
struction and application so as not to lead to injustice, 
oppression, or an absurd consequence. State v. Robin- 
SOM Sid sip Senay owen es Sek ea pew ee eee Salas ota ad sb 
In neither the Constitution of the United States nor the 
Constitution of Nebraska is there any prohibition 
against successive prosecutions if the wrongful act is 
the cause of separate and distinct offenses. State v. 
RODINSON: oo: iis rete esa ge lok wae gina dinnemembe hy tnte 
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In determining if two charges constitute the same of- 
fense, the test to be applied is whether each charge re- 
quires proof of additional facts or evidence. State v. 
RObDINSON? 3..o5.ci eke ee ees aby HG ard Na BEE Rae etene sea 
The general rule is that a defendant’s testimony at a 
former trial is admissible in evidence against him in 
later proceedings. State v. Robinson ................. 
This court will not interfere on appeal with a conviction 
based upon evidence unless it is so lacking in probative 
force that the court can say as a matter of law that it is 
insufficient to support a verdict of guilt beyond a rea- 
sonable doubt. State v. Robinson ..................... 
State:v.aBrady 2oc3 3 us iccn. cn Hee a tas Ph oa hated 
State:v: “Booth! ~ cst aiiantodid sg aae Pulsed ea ead 
A sentence imposed within statutory limits will not be 
disturbed on appeal unless there is an abuse of discre- 
tion. State v. Robinson ......... 0... ccc ee cee cee 
Testimony that an officer smelled a strong odor of 
marijuana is sufficient to furnish probable cause to 
search a vehicle without a warrant, at least where 
there is sufficient foundation as to the expertise of the 
officer. State v. Daly ......... 00. eee eee eee 
Under the Fourth Amendment to the Constitution of the 
United States the standard for determining probable 
cause for arrest and for search and seizure is the same. 
Probable cause exists in the Fourth Amendment sense 
where the facts and circumstances, within the officers’ 
knowledge and of which they have reasonably trust- 
worthy information, are sufficient in themselves to 
warrant a man of reasonable caution to believe that an 
offense has been or is being committed. State v. Brady 
Section 29-822, R. R. §. 1943, provides that any person 
aggrieved by an unlawful search and seizure may 
move for return of the property so seized and to sup- 
press its use as evidence. However, the motion must be 
filed at least 10 days before trial or at the time of ar- 
raignment, whichever is the later, unless otherwise 
permitted by the court for good cause shown. State v. 
Bray ical eres ae si ale Sa Gains, Os S ohana att a 
A waiver of objections to evidence on the ground that it 
was seized in an unreasonable search occurs when no 
objection is made at least 10 days before trial. State v. 
Brady” i. cttuens deeee we dks oo hae aes ed Pea ee 
A sentence imposed within statutory limits will not be 
disturbed upon appeal unless there appears to be an 
abuse of discretion. State v. Welsh ................... 
In adopting sections 29-2521.01 to 29-2522, R. S. Supp., 
1978, the Legislature intended to establish a procedure 
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whereby the death penalty would be applied uniformly 
throughout the state. That procedure is not called into 
play where the death penalty is not imposed. State v. 
Welsh 250.5 alan aed eh cpiala ab eraamis oh pee eae hrag tay 
An odor of marijuana is sufficient to furnish probable 
cause to search a vehicle without a warrant if the ex- 
pertise of the officer is shown. State v. Ruzicka ....... 
Evidence that material submitted for analysis was sent 
to a laboratory in a sealed envelope by registered mail 
and received at the laboratory in sealed condition 
where it was opened by the chemist performing the 
analysis is sufficient to establish a chain of custody. 
State vVeRuzicka® s.40.cci decd anereihes she sge eeeledaine dg od 
A warrant which authorizes a search for and seizure of 
films specifically named and described, and items of 
equipment or material aiding or used in the exhibition 
or dissemination of those films, is not a general war- 


’ rant authorizing an exploratory search of the premises 


for evidence of any crime. State v. Tara Enterprises, 
Inc. and Zachary Productions, Ltd. .................0. 
Where items unspecified in the warrant are seized ina 
valid search, the fact that the unspecified items are not 
admissible in evidence does not require suppression of 
property seized in accordance with the warrant. State 
v. Tara Enterprises, Inc. and Zachary Productions, 
Tate essen ete eae See ami ae eb en inacen ete eae aMep els ke 
When materials are seized in violation of the First 
Amendment to the Constitution of the United States, the 
appropriate remedy is return of the seized property. 
State v. Tara Enterprises, Inc. and Zachary Produc- 
TiONS;Ltds.. shoe c aad ae Sale a eh ale yajao.e sare A Ea 
A six-member jury provides an adequate and repre- 
sentative cross section of the community which is suffi- 
cient to determine and apply community standards in 
obscenity cases. State v. Tara Enterprises, Inc. and 
Zachary Productions, Ltd. .................. cece eee ee 
An agreement that charges will be dropped if an ac- 
cused person passes a polygraph test is not binding un- 
less it has been approved by the trial court. State v. 
JOSC PN 6.2 therein Soils wucieiih ss Males ware Bate alee ce Bee 
The determination as to whether identification proce- 
dures conducted by the police were unnecessarily sug- 
gestive and conducive to a substantial likelihood of ir- 
reparable mistaken identification is to be made by a 
consideration of the totality of the circumstances. 
State: v.s:JOSeEPh e.6 esc nd vee ae nei ee teas ew mace as 
An error in overruling a plea in abatement is cured if 
the evidence at trial is sufficient to permit the jury to 
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find guilt beyond a reasonable doubt. State v. Price 
There is no right to appeal to this court from a decision 
binding the defendant over for trial after a preliminary 
hearing. State v. Price ................. 0... 
A magistrate is not required to set out specific findings 
of fact after a preliminary hearing. Statev. Price .... 
The requirement of Miranda v. Arizona, 384 U. S. 436, 
86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), that a defendant 
be informed of his constitutional rights applies only to 
in-custody interrogations. State v. Price .............. 
The right of a defendant to remain silent is not over- 
come by a mere recitation of Fifth Amendment rights; 
but that rule is not violated where the subsequent state- 
ments are clearly shown to have been made volun- 
tarily: ‘State vi;Price: sc. ccc pie Reh eee 
The decision to allow endorsement of a new witness by 
the prosecutor is addressed to the sound discretion of 
the trial court. State v. Price ..................0. 2000. 
Testimony presented by a prosecutor with a view 
toward subsequent impeachment does not come within 
the prohibition against the knowing use of perjured tes- 
timony. State v. Price ............ ccc cee cece seen 
Where the need for impeachment is small or nonexist- 
ent and the danger that the prior inconsistent state- 
ment will be considered substantively is great, the 
statement should be excluded. State v. Price ......... 
Errors in rulings on the admissibility of evidence which 
do not injuriously affect the substantial rights of the ac- 
cused are not grounds for reversal. State v. Price 

The foundational requirement of section 27-613, R. R. 8S. 
1943, that a witness to be impeached be given an oppor- 
tunity to explain or deny an apparently inconsistent 
statement, may be met either before or after the intro- 
duction of the impeaching evidence. State v. Price 
Nebraska Jury Instruction No. 14.52A pertaining to 
Miranda rights need not be given even if requested by 
the defendant. State v. Price ..................0..0... 
Evidence of other crimes, wrongs, or acts is not admis- 
sible to prove the character of a person in order to 
show that he acted in conformity therewith. It may, 
however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. 
Statev Classen 4:50 viceicsitoeiak ote oat deal ied 
A sentencing judge has broad discretion as to the 
source and type of evidence or information which may 
be used as assistance in determining the kind and 
extent of punishment to be imposed, and the judge may 
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consider probation officer reports, police reports, affi- 
davits, and other information, including his own per- 
sonal observations. State v. Harrington .............. 
Where the punishment of an offense created by statute 
is left to the discretion of the court, to be exercised 
within certain prescribed limits, a sentence imposed 
within such limits will not be disturbed on appeal un- 
less there appears to be an abuse of discretion. State 
VC Harrington) ous isis aioe OSES Sane Said gand sens 
Where a criminal defendant requests a jury instruction 
on a lesser-included offense and presents evidence 
which, if believed, would provide a rational basis for 
acquitting the defendant of the offense charged and 
convicting him of the lesser offense, the requested in- 
struction must be given. State v. Hegwood ........... 
Where the record clearly shows an oral request for a 
jury instruction, and full understanding of the re- 
quested instruction by the trial court, review of the 
court’s ruling on the instruction will not be precluded 
by failure to reduce the request to writing. § 25-1111, 
R. R.S. 1943. State v. Hegwood ............-.-..05-05- 
Where a plea of guilty is made pursuant to a plea bar- 
gain and the sentence is in complete conformity with 
the plea agreement, it is not reversible error for the at- 
torney to fail to advise the defendant of appeal possi- 
bilities. State v. Hoppes ............ 0. ccc cece eee 
Matters relating to sentences imposed within statutory 
limits do not form a basis for post conviction relief. 
State v. HoppesS ......... 0. 0c cece ccc cece eee eee e eens 
Where defendant’s trial counsel performs at least as 
well as a lawyer with ordinary training and skill in the 
criminal law and conscientiously protects the client’s 
interest, he has met the criteria of effective trial 
counsel. State v. Hoppes ..............-- cece eee eee 
A violation of the ‘‘Nebraska Rules of the Road”’ is a 
crime, and the prosecution for such violation is a crimi- 
nalaction. State v. Huffman .................-....4.. 
A crime must be defined with sufficient definiteness 
and there must be ascertainable standards of guilt to 
inform those subject thereto as to what conduct will 
render them liable to punishment thereunder. The di- 
viding line between what is lawful and unlawful cannot 
be left to conjecture. State v. Huffman ............... 
The crime and the elements constituting it must be so 
clearly expressed that the ordinary person can intelli- 
gently choose in advance what course it is lawful for 
him to pursue. State v. Huffman ....................- 
A motion to withdraw a guilty plea addresses itself to 
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the direction of the trial judge, and, in the absence of a 
clear abuse of that discretion, the appellate court will 
not interfere. State v. Miller ......................... 
It is not proper for a trial judge to permit the with- 
drawal of a guilty plea which was knowingly, intelli- 
gently, and voluntarily made unless such withdrawal is 
necessary to correct a manifest injustice. State v. 
Miler “2h bul tek 8 a os cree ee, 8 ape mah phe euend eeeape eek ore eka 
The burden is on the defendant to establish the mani- 
fest injustice by clear and convincing evidence. State 
V MAN OF 6 244 i hoe fete a Be eae WO 6 pad he Pee eed 
When the defendant waives his state court remedies 
and admits his guilt, he assumes the risk of ordinary 
error in either his or his attorney’s assessment of the 
law and facts. State v. Miller ......................... 
A guilty plea may not be withdrawn as a matter of 
right solely because the defendant chose to withhold 
facts from his attorney and the court which, if believed, 
might have prevented the attorney from recommend- 
ing that the plea be entered or the court from accepting 
it: State-v.- Miller). 3%: fo wets ware sci caieb auton eles 
Newly discovered evidence must be relevant and 
credible, and not merely cumulative. It must involve 
something other than credibility of witnesses who testi- 
fied at the former trial. § 29-2101 (5), R. R. S. 1943. 
State VicSmith: ssicies fees lentes ee on va edt og 
A plea of guilty or nolo contendere is not involuntary 
because it is induced by the filing of an habitual 
criminal charge. State v. Country .................... 
Questioning the defendant as to the factual basis for the 
charge is not required where the defendant enters a 
plea of nolo contendere. State v. Country ............. 
A plea of guilty or nolo contendere waives every de- 
fense to the charge, whether the defense is procedural, 
statutory, or constitutional. State v. Country ......... 
Where a victim’s resistance to a sexual assault would 
obviously be useless, fruitless, or foolhardy, it is wholly 
unrealistic to require affirmative direct demonstration 
of the utmost physical resistance as proof of the vic- 
tim’s opposition and lack of consent. It is only re- 
quired that the victim make reasonable resistance in 
good faith under all the circumstances and that the re- 
sistance be such as to make nonconsent and actual op- 
position genuine and real. State v. Pankey ........... 
While the purpose of committing the crime of kid- 
napping may be to make it possible to commit some 
other crime, the crime of kidnapping is a separate and 
distinct crime for which prosecution may be had. 


443 


443 


443 


443 


443 


501 


509 


509 


509 


595 


VoL. 202] INDEX 


69. 


70. 


71. 


72. 


73. 


74. 


75. 


76. 


77. 


78. 


State-vi Pankey -40 esi in ees oo ee LE DEE eae 
Before evidence of previous sexual activity may be in- 
troduced into evidence, in order to establish a pattern 
of conduct or behavior on the part of the victim, it must 
be shown that such earlier involvement was voluntary. 
State:vi Pankey occu tlio o Ei lilies Moet Na he aes 
A police officer may in appropriate circumstances and 
in an appropriate manner approach a person for the 
purpose of investigating possible criminal behavior 
even though there is no probable cause to make an ar- 
rest. State v. Booth 02... 0... ccc cece een eee ee 
The existence of probable cause for a warrantless 
search must be determined on the particular facts and 
circumstances of each case which must be determined 
by a practical and not by any technical standard, and 
where time is of the essence it is a highly relevant fac- 
tor in evaluating the circumstances. State v. Booth ... 
Probable cause for search or arrest without a warrant 
can rest upon the collective knowledge of the police 
rather than solely on that of the officer who actually 
makes the search or arrest, when there is some degree 
of communication between the two. State v. Booth .... 
A furtive gesture when coupled with prior reliable in- 
formation may constitute probable cause for search or 
arrest. Statev. Booth ............... 0c cee eee eee eee 
Circumstances and conduct which may very well not 
excite the suspicion of the ordinary person might be 
highly significant to a law enforcement officer trained 
in the habits and conduct and paraphernalia of users of 
drugs. State v. Booth ........... cece cece eee 
Probable cause for searching a motor vehicle is to be 
determined in view of its mobility and by a practical 
and not a technical standard, and differs from that re- 
quired to search a fixed structure. State v. Booth ..... 
Given probable cause to search, from a constitutional 
standpoint there is no difference between on the one 
hand seizing and holding a car at the station house be- 
fore presenting the probable cause issue to the magis- 
trate and on the other hand carrying out an immediate 
search without a warrant. State v. Booth ............. 
Before a criminal matter may be appealed to the Su- 
preme Court, it must be a final judgment, and no judg- 
ment will be regarded as final unless the sentence is 
pronounced. State v. Shaw .......... 0... c cece eee ees 
Pursuant to section 29-2902, R. R. S. 1943, criminal pro- 
ceedings in a case in which there is probable cause to 
believe that the defendant is a sexual sociopath may be 
adjourned and the sentence suspended until proceed- 
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ings pursuant to the sexual sociopath law have been 
completed. Upon completion of those proceedings, at 
the earliest possible time thereafter, the defendant is to 
be returned to the District Court wherein he was con- 
victed. At that time an appropriate sentence on the 
criminal charges is to be imposed. Such sentence shall 
be deemed to commence from such time as the defend- 
ant is committed to either the Nebraska Regional Cen- 
ter or the Nebraska Penal and Correctional Complex, 
less any credit for time already spent in incarceration. 
No defendant shall be required to remain in custody for 
a period of time longer than the sentence imposed for 
the criminal charge or until such time as defendant is 
determined to be a subject fit for release pursuant to 
the provisions of the sexual sociopath law, whichever 
later occurs. State v. Shaw ........... 0. . cece eee eee 
A writ of error coram nobis reaches only matters of 
fact unknown to the applicant at the time of judgment 
and not discoverable by him with reasonable diligence, 
which fact or facts are of such a nature that, if known 
to the court, would have prevented entry of the judg- 
ment. Simants v. State ............. 0. eee eee 
When an improper communication with a juror or 
jurors is shown to have taken place in a criminal case, 
a rebuttable presumption of prejudice arises and the 
burden is on the State to prove that the communication 
was not prejudicial. Simants v. State ................. 
Unauthorized communications between jurors and 
third persons or witnesses during the course of jury de- 
liberations are absolutely forbidden and invalidate the 
verdict unless their harmlessness is made to appear. 
Simants v. State 2.0... cece 
It is vital in capital cases that the jury should pass 
upon the case free from external causes tending to dis- 
turb the exercise of deliberate and unbiased judgment. 
Nor can any ground of suspicion that the administra- 
tion of justice has been interfered with be tolerated. 
Simants v. State .0..0 2. 
Under the provisions of section 29-2909, R. R. S. 1943, a 
person who believes himself to be a sexual sociopath 
may initiate proceedings under the Nebraska Sexual 
Sociopath Act even though he has not been found guilty 
of a sexual offense. State v. Sell ...................... 
In order for a trial court to find that a defendant ‘‘can 
benefit by treatment’’ within the meaning of the Ne- 
braska Sexual Sociopath Act so as to require his con- 
finement to a regional] center, the court must find by a 
preponderance of the evidence that such treatment will 
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result in the cure of the defendant. In the absence of 
such a finding the court must determine that the de- 
fendant cannot benefit from such treatment and should 
be confined in the Nebraska Penal and Correctional 
Complex as prescribed by the Nebraska Sexual Socio- 
path Act. State v. Sell ....... 0... eee eee 
The laws of the State of Nebraska under which an indi- 
vidual is confined to the Nebraska Penal and Correc- 
tional Complex specifically impose upon the chief ex- 
ecutive officer of such facility the duty to provide each 
inmate appropriate medical care. State v. Sell ....... 
Neither the Eighth Amendment nor the Fourteenth 
Amendment to the Constitution of the United States re- 
quires that everyone charged with a state offense must 
be given his liberty on bail pending trial. While it is in- 
herent in our American concept of liberty that a right 
to bail shall generally exist, this has never been held to 
mean that a state must make every criminal offense 
subject to such a right or that the right provided as to 
offenses made subject to bail must be so administered 
that every accused will always be able to secure his 
liberty pending trial. Parker v. Roth ................. 
One’s right to life, liberty, and property and other 
fundamental rights may not be submitted to vote; they 
depend on the outcome of no elections. Nor can a citi- 
zen’s constitutional rights be infringed simply because 
a majority of the people choose that it be. Parker v. 
Roth? ion, ddateie cones Mace ee teed otea da Cua sealed 
Article I, section 9, of the Constitution of the State of 
Nebraska does not prohibit the right to bail to every in- 
dividual charged with a sexual offense involving pene- 
tration by force or against the will of the victim. In or- 
der for one so charged to be ineligible for bail, it must 
appear to the trial court that either the proof of the 
charge is evident or the presumption is great. In any 
instance in which the court is not convinced that either 
the proof is evident or the presumption great, then the 
court is not prohibited from granting bail to one so 
charged. Parkerv. Roth ..........-...-.. eevee eee eeee 
Presumption of innocence is a recognition under 
American jurisprudence that one charged with the 
commission of a crime is presumed innocent until 
proven guilty beyond a reasonable doubt. A defendant 
may rely upon the presumption and require the state to 
prove (1) that he committed the act charged; and (2) 
his legal culpability, if that is also an issue. Parker v. 
ROM ga tern OF cine bs tak Dee Se eA eee Rate 
The question of whether a defendant is released on bail 
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pending trial is of no relevance to the ‘‘presumption of 
innocence.’’ One charged with a crime, whether it is 
bailable or not, enjoys a presumption of innocence. 
Parker VicROUn ches eden Re ac siea Sachi os tendo wine, ness 
Detention is a usual feature of every case of arrest ona 
criminal charge even when an innocent person is 
wrongfully accused; but it is not imprisonment in a 
legal sense, nor does it constitute punishment, and 
therefore is not cruel and unusual punishment in viola- 
tion of the Constitution of the United States. Parker v. 
FROG. tie settee ae delet ing ata ete Adeeb neice en eee 


The requirement of Miranda v. Arizona, 384 U. S. 436, 
86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), that a defendant 
be informed of his constitutional rights applies only to 
in-custody interrogations. State v. Price .............. 
A trial court may exercise the statutory power to take 
custody of the minor children of a marriage when it is 
uncertain that an award of custody to one parent or the 
other will be in the best interests of the children. Berry 
Vi BOPP yo sesh iets 64 Sor na hinted oh eed duu eho aoe eee Pienou eaogeets 
A decree placing custody of minor children in the court 
with possession in one of the parents is not required to 
state specific provisions for the monitoring of that pos- 
session. Berry v. Berry ......... 06... ce ec ee cece eee 


Claims for damages which do not arise from the issues 
pleaded should not be submitted to the jury. Suhr v. 
City of Scribner isc cekn came ee eed eted be plete ts 
Claims for damages should not be submitted to the jury 
when the evidence relating thereto is not sufficient to 
enable the jury to determine the amounts of such dam- 
age with reasonable certainty. Suhr v. City of Scribner 
A party seeking damages must furnish appropriate 
data to enable the trier of fact to find such damages 
without resort to conjecture or speculation. Suhr v. 
City-of Seribne?.. oc icc pe eae daca Nios Newod date wi 
The measure of general damages for wrongful eviction 
of a lessee is the rental value of the leased premises 
less the amount of rent reserved for the remaining por- 
tion of the term. If no amount of damage is proved, 
nominal damages will be allowed. Suhr v. City of 
SCHIDNEM ss golig. Foeig Lavfaralba ene OG aaeh A Tieteagt ahha ee ehitecad 
Special damages for wrongful eviction may be awarded 
when such damages are certain and the natural result 
of the wrong. Suhr v. City of Scribner ................ 
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Proof of medical negligence (malpractice) requires 
two basic evidentiary steps, followed by proof relating 
to proximate cause and damages: (1) Evidence of 
the generally accepted and recognized standard of care 
or skill of the medical community in the particular kind 
of care; and (2) a showing that the physician or sur- 
geon in question negligently departed from that stand- 
ard in his treatment of the plaintiff. The burden of es- 
tablishing both these essential elements rests upon the 
plaintiff's introduction of expert medical testimony. 
Anderson’ V.. MOOre -6 icine cs aii ee eins eeted 
Under a claim of damages for personal injuries, the 
evidence in proof of damages must be direct and cer- 
tain. Proof that damage might or could have been 
caused by an accident is not sufficient to sustain a 
verdict for the claimant. Lintner v. Roos ............. 
Although damages for the wrongful death of a child 
may include loss of society, comfort, and companion- 
ship, the same must be shown by the evidence to have a 
monetary value. Garvin v. Coover ................005 
Damages for loss of society, comfort, and companion- 
ship resulting from the wrongful death of a child being 
by their very nature problematical, the amount is pe- 
culiarly for the jury to determine, and unless clearly 
wrong, a reviewing court will not interfere with its ver- 
dict. Garvin v. Coover .......... 0c cece eee 
A shareholders’ suit proceeding as a cause for damages 
on behalf of the policyholders and based upon the 
premise that the corporate directors violated their 
fiduciary duties is an equitable action and triable de 
novo in this court. Doyle v. Union Ins. Co. ............ 
Where a director has acted in complete good faith and 
breached no fiduciary duties, then he is not liable for 
mere mistakes in judgment; but a violation by a direc- 
tor of a duty required by law, whether willful, fraudu- 
lent, or negligent, is a breach of trust and the director 
is liable for any damages proximately caused by the 
breach. Doyle v. Union Ins. Co. ............. 0.000005. 
Directors should have a general knowledge of the man- 
ner in which the corporate business is conducted; and, 
where the duty of knowing exists, ignorance because of 
neglect of duty on the part of a director creates the 
same liability as actual knowledge and failure to act on 
that knowledge. Doyle v. Union Ins. Co. .............. 
A trustee is required to dispose of trust property on the 
most advantageous terms which it is reasonably pos- 
sible for him to secure for the benefit of those whom he 
represents. Where he breaches this duty, the measure 
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of damages is the difference between the price for 
which the property was sold and its fair and reasonable 
market value at the time of the sale. Doyle v. Union 
INS2CO.. fcc headin a: Saedteytrs ae ee eta naka Be 
The law does not permit the complete remedy by spe- 
cific performance to be split into separate actions for 
different elements of damages flowing from a single 
breach of contract. Brezinav. Hill ................... 
Dog owners are statutorily liable for any and all dam- 
age inflicted by their dog to any person, other than a 
trespasser, without proof of scienter or knowledge of 
the dangerous propensities of their dogs for biting, and 
by reason of such dog or dogs killing, wounding, worry- 
ing, or chasing domestic animals. Paulsen v. Courtney 
In actions based upon statutory liability for injury by a 
dog, the injured person will be barred from recovering 
if he intentionally provoked the dog, and thereby 
caused it to attack him. Paulsen v.Courtney ......... 
The plaintiff's burden to prove the nature and amount 
of its damages can not be sustained by evidence which 
is speculative and conjectural. Clearwater Corp. v. 
City of Lincoln 2.2.1... .. cece e ne eees 
In an action for loss of support it properly comes within 
the province of the jury to take into account the pur- 
chasing power of money with respect to the commodi- 
ties that are in use by the public generally. Ott v. 
Frank! fei 2 how na Ma eille 2NEN ore es BA ana vid a fs 


Death Penalty. 


In adopting sections 29-2521.01 to 29-2522, R. S. Supp., 
1978, the Legislature intended to establish a procedure 
whereby the death penalty would be applied uniformly 
throughout the state. That procedure is not called into 
play where the death penalty is not imposed. State v. 
WISH 22 4 feise Gains sea Bi cee set SAG wea a ae Ue 


Declaratory Judgments. 


1. 


AS a general rule declaratory relief is not available 
where a statutory remedy has been provided with an- 
other tribunal given exclusive jurisdiction over the ac- 
tion, Peak-v. BoSS@: ..2 3. .8ioseci egos cite ee 
It is a fundamental requirement of the right to declara- 
tory relief that there be a justiciable issue between the 
parties. Stahmer v. Marsh ........................02. 
A requisite precedent condition for obtaining declara- 
tory relief is that the parties seeking declaratory relief 
have a legally protectible interest or right in the contro- 
versy. Stahmer v. Marsh .............. 0.2.00 0-. eae 
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The granting of declaratory relief is discretionary with 
the trial court. Stahmerv. Marsh .................... 
Westside Community Schools v. State Department of 
Biducation os: iiitestcndachs ed tad pak ais ba IEE AP ots eae 8 
A citizen taxpayer has standing to maintain an action 
for a declaratory judgment to challenge the accuracy 
and validity of the proclamation, publication, and in- 
corporation of an amendment to Article VII, section 11, 
Constitution of Nebraska. Cunningham v. Exon....... 
The granting of declaratory relief is discretionary with 
the trial court, and there is no absolute mandate com- 
pelling it to exercise its jurisdiction to grant such relief. 
Millard School Dist. v. State Department of Education 
A court may refuse to enter a declaratory judgment on 
the validity of an administrative rule when the petition 
essentially presents a claim against the state for 
money. § 84-911, R. R. S. 1943; §§ 77-2406 et seq., R. R. 
S. 1943. Millard School Dist. v. State Department of 
BGUCAtlony ess gis oe ee Se seals ene aioe Whe WE ecco et 
Westside Community Schools v. State Department of 
Education: 2.2.6 chin cere tania ee eens eee ys eee etd 
A court may refuse to enter a declaratory judgment 
where it would not terminate the uncertainty or contro- 
versy giving rise to the proceedings. Millard School 
Dist. v. State Department of Education ................ 
Proceedings for a declaratory judgment will not be en- 
tertained where another equally serviceable remedy 
has been provided by law for the character of action in 
hand. Westside Community Schools v. State Depart- 
ment of Education ............ 0... 


deed which purportedly conveys all of the interest of 
one joint tenant, wherein he is both grantor and 
grantee, is not an act which will sever the joint ten- 
ancy. Krause v. Crossley ............. 0.00.00 seen eee 


Disciplinary Proceedings. 


1. 


In disciplinary proceedings of members of the bar, the 
relator must establish the allegations in the formal 
charges by a preponderance of the evidence, so that the 
court is satisfied to a reasonable certainty that the 
charges are true. State ex rel. Nebraska State Bar 
Assn. v. Holistein 2.0.0... .... 0... eee 
In disciplinary proceedings of members of the bar the 
findings must be sustained by a higher degree of proof 


* than that required in civil actions yet falling short of 


the proof required to sustain a conviction in a criminal 
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action. State ex rel. Nebraska State Bar Assn. v. 
Hollst@inis 0235222208 pote Seats heed tobaes Wang 
In a proceeding for the disbarment of an attorney at 
law the presumption of innocence applies, and the 
charge made against him must be established by a 
clear preponderance of the evidence. State ex rel. Ne- 
braska State Bar Assn. v. Hollstein .................45. 
An attorney should not only avoid impropriety but 
should avoid the appearance of impropriety. State ex 
rel. Nebraska State Bar Assn. v. Hollstein ............. 
DR7-104 (A) (1) provides that during the course of his 
representation of a client a lawyer shall not communi- 
cate or cause another to communicate on the subject of 
the representation with a party he knows to be repre- 
sented by a lawyer in that matter unless he has the 
prior consent of the lawyer representing such other 
party or is authorized by law to do so. State ex rel. Ne- 
braska State Bar Assn. v. Hollstein .................4.. 
A city or village attorney whose duties include prose- 
cuting violations of ordinances and state statutes may 
not voluntarily represent anyone charged with a crime, 
unless his employment as attorney for a defendant is 
approved by an order of the court in which the case is 
pending. State ex rel. Nebraska State Bar Assn. v. 
Hollsteitiey... os ites Se hat. Coed o Miwaiatagleta tether 
Ignorance of the law is no excuse. It applies with even 
greater emphasis to an attorney at law who is expected 
to be learned in the law. It should be particularly ap- 
plicable to a city attorney who should make himself 
conversant with the duties of his office. A city attorney 
should also be aware of disciplinary rules and advisory 
opinions, particularly those applicable to his duties as a 
public officer such as a county or city attorney. State 
ex rel. Nebraska State Bar Assn. v. Holistein .......... 
The evidence adduced in a disciplinary proceeding is 
reviewed de novo in this court to determine if discipline 
should be imposed, and, if it should, the extent thereof. 
State ex rel. Nebraska State Bar Assn. v. Hollstein .... 


A property division in a dissolution of marriage decree 
from which no appeal is taken is not subject to modifi- 
cation, and ordinarily will not thereafter be vacated or 
modified as to such property provisions in the absence 
of fraud or gross inequity. Bokelman v. Bokelman .... 
A decree fixing custody of minor children will not be 
modified unless there has been a change in circum- 
stances indicating that the person having custody is un- 
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fit for that purpose or that the best interests of the chil- 
dren require such action. Bokelman v. Bokelman ..... 
A decree fixing child support payments is not subject to 
modification in the absence of a material change in cir- 
cumstances occurring subsequent to the entry of the 
decree requiring modifications in the best interests of 
the children. White v. White ..............-.......00.0. 
Where the trial court specifically rejects the child sup- 
port provisions of a property settlement agreement and 
reserves determination of the amount of child support, 
its subsequent order pursuant to that reservation is an 
initial determination, and not a modification of the 
original decree. White v. White ....................... 
In determining the amount of child support, all attend- 
ant circumstances including the status, situation, and 
character of the parties must be considered. White v. 
WHILE eicigonitainred Ae toe pat eels Miia oe etree awed te 
A decree for the payment of child support may be 
modified only when a subsequent change in circum- 
stances requires such modification in the best interests 
of the children. Tildenv. Tilden ...................... 
The amount of child support ordered to be paid by a 
parent should be determined according to the status, 
situation, and character of the parties; the anticipated 
needs of the children; and the financial position and 
ability of both parents. Tildenv. Tilden .............. 
The determination of an amount of child support should 
be reasonable according to the discretion of the court in 
view of the circumstances; there is no mathematical 
formula for the calculation of such amount. Tilden v. 
THGON™ tbs54 Sidi) ies mail Payee de Be lela de threo Sy 8 eaten 
In determining the question of who should have the 
care and custody of a child upon the dissolution of a 
marriage, the paramount consideration must be the 
best interests and welfare of the child. McCurry v. Mc- 
CULPY 6355 te Pea eat MRSA TRIAS SA ty eG eEdes 
The determination of the trial court with respect to 
awarding or changing the custody and support of minor 
children is subject to review but will not ordinarily be 
disturbed on appea! unless there is a clear abuse of dis- 
cretion or it is clearly against the weight of the evi- 
dence. McCurry v. McCurry .......---.... 000... e eee 
A division of property rests in the sound discretion of 
the District Court, and in the absence of an abuse of 
discretion will not be disturbed on appeal. McCurry v. 
MCCUrryy «2 ici scien een a hen And Manad Saeedee Ba ate, teed 
The best interests of the children is the paramount con- 
sideration in determining issues of custody. Fleharty 
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Vi lehnarty: s.202 236 Ste an eenes So5 es eats ath ae ve eed 
No preference in awarding custody of children shall be 
given either parent on account of the sex of such par- 
ent, and there is no presumption that either parent is 
more fit than the other to have such custody. § 42-364, 
R.S. Supp., 1976. Fleharty v. Fleharty ............... 
This court will give weight to the fact that the trial 
court saw and observed the witnesses and evaluated 
the parents as custodians. Its findings will not be re- 
versed on appeal unless shown to be clearly against the 
weight of the evidence or the result of an abuse of dis- 
cretion. Fleharty v. Fleharty ......................044 
In determining the amount of child support to be 
awarded, the status, character, and situation of the 
parties and attendant circumstances must be consid- 
ered. In determining these circumstances, the finan- 
cial position of the husband as well as the estimated 
costs of support of the children must be taken into ac- 
count. A decision on this matter rests in the sound dis- 
cretion of the trial court and will not be disturbed on 
appeal unless it appears that the court abused its dis- 
cretion. Erickson v. Erickson .....................05. 
Allowances for child support are not final but are sub- 
ject to modification when required, after notice and 
hearing. Erickson v. Erickson ....................05- 
A division of property which is not patently unfair will 
not ordinarily be disturbed by this court on appeal. 
Erickson v. Erickson .......... 0.00.02 ccc e eee e eee 
When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to the 
other and division of property as may be reasonable, 
having regard for the circumstances of the parties, 
duration of the marriage, a history of the contributions 
to the marriage by each party, including contributions 
to the care and education of the children, and interrup- 
tion of personal careers or educational opportunities, 
and the ability of the supported party to engage in gain- 
ful employment without interfering with the interests of 
any minor children in the custody of such party. Erick- 
SON'V.-EVickSON .... s oak hea h aee e bd ke oe 
The ultimate test of alimony provisions in a decree of 
dissolution is one of reasonableness. Erickson v. 
FOPICKSON? 2 dsc uienca ds, rie, OO Rs eo Oa BE ee tas ke A 
In a dissolution action, the distribution of property 
rests in the sound discretion of the trial court and, in 
the absence of an abuse of that discretion, will not be 
disturbed on appeal. Davis v. Davis .................. 
In determining the question of who should have the 
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care and custody of children upon the dissolution of a 
marriage, the paramount consideration is the best in- 
terests and welfare of the children. Moninger v. 
MONIN Ge (2.03 ein Gt ceca 8 dew He CET ace etre ee eS 
Ordinarily, alternating custody of young children 
should be avoided. Moninger v. Moninger ............ 
A trial court may exercise the statutory power to take 
custody of the minor children of a marriage when it is 
uncertain that an award of custody to one parent or 
the other will be in the best interests of the children. 
Berry ‘Vs: Berry. s ss0.88.6. vias ce ha BOs Se CAS TE Eg cated o 
A decree placing custody of minor children in the court 
with possession in one of the parents is not required to 
state specific provisions for the monitoring of that pos- 
session. Berry v. Berry .............. 000.0: . ce eee eee 
When dissolution of a marriage is decreed, the court 
may order the payment of such alimony by one party to 
the other as may be reasonable, having regard for the 
circumstances of the parties, duration of the marriage, 
and the ability of the supported party to engage in gain- 
fulemployment. Berry v. Berry ...................5., 
In an appeal of an action for the dissolution of mar- 
riage, the Supreme Court is required to try a case de 
novo and reach independent conclusions on the issues 
presented by the appeal, without reference to conclu- 
sion or judgment reached in the District Court. Camp- 
bell:v:-Campbell. 2 s:0i45.c05 ites ei iaawsoaaew nea ke ages 
A judgment of the trial court fixing the amount of ali- 
mony or making distribution of property will not be dis- 
turbed on appeal unless it is patently unfair on the rec- 
ord. Campbell v. Campbell ........................00. 
In determining the question of alimony and division of 
property, the court shall have regard for the circum- 
stances of the parties, duration of the marriage, a 
history of the contributions to the marriage by each 
party, including contributions to the care and education 
of the children, and interruption of personal careers or 
educational opportunities, and the ability of the sup- 
ported party to engage in gainful employment without 
interfering with the interests of any minor children in 
the custody of such party. Campbell v. Campbell ..... 
In an action for dissolution of marriage the award of at- 
torney’s fees is discretionary with the trial court and 
depends upon a variety of factors, including all the cir- 
cumstances such as the amount of the division of prop- 
erty and alimony awarded, the earning capacity of the 
parties, and the general equities of the situation. 
Campbell v. Campbell ............-...0..-0000 0.220005 
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A party to a property settlement agreement entered 
into pursuant to section 42-366, R. R. 8. 1943, may not, 
as a matter of right, withdraw therefrom prior to ap- 
proval or disapproval of the agreement by the trial 
court. Sebesta v. Sebesta ............... 0.2 eee eee 
A property settlement agreement by the parties to an 
action for dissolution of marriage will be considered in 
the light of the economic circumstances of the parties 
and the evidence at the hearing to decide whether or 
not it is unconscionable; if it is not found unconscion- 
able, it binds both the parties and the court. Sebesta v. 
Sébesta. 2h cise iw chara hee emia hee ee ah Sa wacen 
An application for modification or change with respect 
to allowance for child support in a divorce decree may 
be made subsequent to the time of the decree, but must 
be founded upon new facts and circumstances which 
have arisen subsequent to the entry of the decree. In 
the absence of such facts and circumstances the matter 
will be deemed res judicata. Quigley v. Quigley ...... 
Award of attorney’s fees is discretionary with the trial 
court. Quigley v. Quigley ........................0000. 


An owner of land has a right in the interest of good hus- 
bandry to drain ponds or basins thereon of a temporary 
character which have no natural outlet or course of 
flow by discharging the waters thereof by means of an 
artificial channel] into a natural surface water drain on 
his own property and through such drain over the land 
of another proprietor in the general course of drainage 
in that locality even though the flow of such natural 
drain is thereby increased over the lower estate and 
provided that this is done in a reasonable and careful 
manner and without negligence. The same rule 
applies to the collection and discharge of other surface 
waters on the owner’s land. Nickman v. Kirschner 

An artificial drain constructed for the disposition of 
surface waters need not itself follow the precise course 
of drainage. It is sufficient if it follows the general 
course of drainage and drains into a natural water- 
course which is reasonably accessible. Nickman v. 
KUPschner c.540 ceca niel iagiie Heme d aoc ee aa ea tathigd st 
Continuous use of a prescriptive right of drainage is the 
uninterrupted use of such right as the need therefor re- 
quires, even if such required use is intermittent in 
nature. Nickmanv. Kirschner ....................05. 
When a trial court has determined the right to dispose 
of surface waters into an artificial drain under the rule 
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of Arthur v. Glover, and the construction of said drain 
has not been completed, such court should retain juris- 
diction of the cause to determine the proper criteria for 
the construction of the drain and until the construction 
has been done in accordance therewith. Nickman v. 
ISIPSOCHNET ooo BGR ook 229 tae as Nowe eeees Lapeeks 


Due Process. 


dé 


In a penal statute it is not necessary that it be written 
as to be beyond the mere possibility of more than one 
construction. All the Due Process Clause requires is 
that the law give sufficient warning that men may con- 
form their conduct so as to avoid that which is for- 
bidden. State v. Robinson ...................2....005- 
Although a penal statute is required to be strictly con- 
strued, it should be given a sensible construction and 
general terms therein should be limited in their con- 
struction and application so as not to lead to injustice, 
oppression, or an absurd consequence. State v. Robin- 
SOM hc bscceerten tats is elt indndokan eave ae eek ols BA Se ag heer 
The right to full and free use and enjoyment of one’s 
property in a manner and for such purposes as the 
owner may choose, so long as it is not for the main- 
tenance of a nuisance or injurious to others, is a privi- 
lege protected by law, and one of which a property 
owner may not be deprived without due process of law. 
Eckstein v. City of Lincoln ........-.........0... 0.000. 


Easements. 


Continuous use of a prescriptive right of drainage is the 
uninterrupted use of such right as the need therefor re- 
quires, even if such required use is intermittent in 
nature. Nickmanv. Kirschner ................-...0-. 


Elections. 


1. 


A contract for the purchase of a water supply which 
creates a 40-year obligation on the part of a reclama- 
tion district must, under section 46-564, R. R. S. 1943, be 
submitted to the voters of the district for approval. 
Twin Loups Reclamation & Irr. District v. Blessing 

The power of an irrigation district to enter into a con- 
tract with the United States for the construction, opera- 
tion, and maintenance of the necessary works for the 
delivery and distribution of water is not limited by a re- 
quirement that the contract be approved by the voters 
of the district. § 46-156, R. R. S. 1943. Twin Loups 
Reclamation & Irr. District v. Blessing ................ 


3. A contract for a supply of water which provides for 
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payment to be made by an irrigation district for a peri- 
od of more than 1 year from the date of making the con- 
tract must be submitted to the legal voters of the dis- 
trict for approval or disapproval. § 46-1,145, R. R. 8. 
1943. Twin Loups Reclamation & Irr. District v. 
Bl@SSIN BG: asc decwdcadtn Year ehe FOS wegen dbs 
Authority to direct the purchase of a site for a school- 
house or other school buildings in a Class VI district is 
reserved to the voters of the district. Banks v. Board 
of Education of Chase County ................0. 00.000 


Eminent Domain. 


1. 


Generally, in an eminent domain proceeding, evidence 
as to the sale of the identical property is admissible as 
evidence of market value, provided there is adequate 
foundation to show the evidence is material and rele- 
vant. Clearwater Corp. v. City of Lincoln ............. 
The foundation evidence should show the time of the 
sale, the similarity or dissimilarity of market condi- 
tions, the circumstances surrounding the sale, and 
other relevant factors affecting the market conditions 
at the time. Clearwater Corp. v. City of Lincoln ...... 
The trial court has a wide discretion as to whether evi- 
dence as to particular sale is admissible. Clearwater 
Corp. v. City of Lincoln ......... 0. cee cee eee 


Employer and Employee. 


Equity. 


In attempting to determine the appropriate unit for ex- 
clusive bargaining purposes under the provisions of the 
Nebraska Court of Industrial Relations Act, the 
mutuality of interest in wages, hours and working con- 
ditions, duties and skills of employees, extent of union 
organization among employees, the desires of employ- 
ees, a policy against fragmentation of units, the estab- 
lished policies of the employees, and the statutory man- 
date to insure proper functioning and operation of gov- 
ernmental service, are to be considered. Those fac- 
tors, however, are not the only factors to be considered, 
nor must each such factor be given equal weight. The 
factors appropriate to a bargaining unit consideration 
and the weight to be given each such factor must vary 
from case to case depending upon its particular appli- 
cability in each case. Sheldon Station Employees 
Assn. v. Nebraska P.P. Dist. .......................0.. 


Quo warranto is an action in equity and is triable de 
novo in this court on appeal. State v. Jones ........... 
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2. Actions in equity on appeal to this court are triable de 
novo, subject, however, to the rule that when credible 
evidence on material questions of fact is in irrecon- 
cilable conflict, this court will, in determining the 
weight of the evidence, consider the fact that the trial 
court observed the witnesses and their manner of testi- 
fying, and must have accepted one version of the facts 


rather than the opposite. State v. Jones .............. 488 
3. An appeal to this court in an equity action is reviewed 
de novo. Theobald v. Agee .............. 00... eee 524 


4. On an appeal from a judgment in equity when credible 
evidence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
other. Becker v. Nat]. American Ins. Co. ............. 545 

5. Equitable estoppels operate as effectually as technical 
estoppels. They cannot in the nature of things be sub- 
jected to fixed and settled rules of universal applica- 
tion, like legal estoppels, nor hampered by the narrow 
confines of a technical formula. So, while the at- 
tempted definitions of such an estoppel are numerous, 
few of them can be considered satisfactory, for the rea- 
son that an equitable estoppel rests largely on the facts 
and circumstances of the particular case, and conse- 
quently any attempted definition usually amounts to no 
more than a declaration of an estoppel under those 
facts and circumstances. County of Scotts Bluff v. 
FAURNCS 2 ioe 5 aun fo oases Base careg tire alge R baa adage MasPere aan ah, Yastee 551 

6. The essential elements of equitable estoppel are: As to 
the party estopped, (1) conduct which amounts to a 
false representation or concealment of material] facts, 
or at least, which is calculated to convey the impres- 
sion that the facts are otherwise than, and inconsistent 
with, those which the party subsequently attempts to 
assert; (2) the intention, or at least the expectation, 
that such conduct shall be acted upon by, or influence, 
the other party or other persons; and (3) knowledge, 
actual or constructive, of the real facts; as to the other 
party, (4) lack of knowledge and of the means of knowl- 
edge of the truth as to the facts in question; (5) re- 
liance, in good faith, upon the conduct or statements of 
the party to be estopped; and (6) action or inaction 
based thereon of such a character as to change the po- 
sition or status of the party claiming the estoppel, to his 
injury, detriment, or prejudice. County of Scotts Bluff 
VcHUBNES inane Cee Renee we dee nel oe tye dee ek eal Seiten 551 

7. The doctrine of equitable estoppel will not be invoked 
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against a governmental entity, except under com- 
pelling circumstances where right and justice so de- 
mand. The doctrine is to be applied with caution in 
such cases and only for the purpose of preventing mani- 
fest injustice. County of Scotts Bluff v. Hughes ....... 
The doctrine that one who seeks the help of a court of 
equity must come into equity with clean hands is 
founded upon public policy, and conflicting public 
policy considerations may require relaxation or limita- 
tion of the application of that equitable maxim. Taylor 
Ve FPOSt sisicc ites Rosle Matra ee a hE a ale Pade oleae 
An oral agreement to make a will is unenforceable un- 
der the statute of frauds, section 36-105, R. R. S. 1943. 
However, nothing contained in sections 36-101 to 36-106, 
R. R. S. 1943, shall be construed to bridge the powers of 
a court of equity to compel specific performance of 
agreements in cases of part performance. Rudolph v. 
Harting) ccc, ober TP diAted dias sae oad copes ach welals 
Equity cases are heard de novo by this court. In de- 
termining, however, the weight to be given the evi- 
dence, this court will consider the fact that the trial 
court observed the witnesses and their manner of testi- 
fying. Rudolph v. Hartung .............. 6. cee ences 
West Gate Bank v. Eberhardt ...............eeeeeeeeee 
In an equitable action where evidence on material is- 
sues of fact is in conflict, the reviewing court will con- 
sider the fact that the trial court observed the wit- 
nesses and their manner of testifying and must have 
accepted one version of the facts rather than the oppo- 
site. Brezinav. Hill ......... 0... cece eee 


Where a third party has the duty to hold an executed 
certificate of title on behalf of the seller of a motor ve- 
hicle until the performance of the conditions of the sale 
and then deliver the certificate to the buyer, that party 
is acting as an escrow agent. Weiss v. Union Ins. Co. 
When an executed certificate of title is held in escrow, 
legal title to the motor vehicle remains in its seller until 
performance of the conditions of the contract by the 
buyer. Weiss v. Union Ins. Co. ...................0005. 


Equitable estoppels operate as effectually as technical 
estoppels. They cannot in the nature of things be sub- 
jected to fixed and settled rules of universal applica- 
tion, like legal estoppels, nor hampered by the narrow 
confines of a technical formula. So, while the at- 
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Evidence. 
1. 


INDEX 


tempted definitions of such an estoppel are numerous, 
few of them can be considered satisfactory, for the rea- 
son that an equitable estoppel rests largely on the facts 
and circumstances of the particular case, and conse- 
quently any attempted definition usually amounts to no 
more than a declaration of an estoppel under those 
facts and circumstances. County of Scotts Bluff v. 
FURNES sei hiies wes sccitsteais Gaels sae Seong wae Bho arietd steed eas poe 
The essential elements of equitable estoppel are: As to 
the party estopped, (1) conduct which amounts to a 
false representation or concealment of material facts, 
or at least, which is calculated to convey the impres- 
sion that the facts are otherwise than, and inconsistent 
with, those which the party subsequently attempts to 
assert; (2) the intention, or at least the expectation, 
that such conduct shall be acted upon by, or influence, 
the other party or other persons; and (3) knowledge, 
actual or constructive, of the real facts; as to the other 
party, (4) lack of knowledge and of the means of knowl- 
edge of the truth as to the facts in question; (5) re- 
liance, in good faith, upon the conduct or statements of 
the party to be estopped; and (6) action or inaction 
based thereon of such a character as to change the 
position or status of the party claiming the estoppel, to 
his injury, detriment, or prejudice. County of Scotts 
Bluff Vi HUGHES: psa toes bbb oe eae eee ea eon 
The doctrine of equitable estoppel will not be invoked 
against a governmental entity, except under compel- 
ling circumstances where right and justice so demand. 
The doctrine is to be applied with caution in such cases 
and only for the purpose of preventing manifest injus- 
tice. County of Scotts Bluff v. Hughes ................ 


In disciplinary proceedings of members of the bar, the 
relator mu&St establish the allegations in the formal 
charges by a preponderance of the evidence, so that the 
court is satisfied to a reasonable certainty that the 
charges are true. State ex rel. Nebraska State Bar 
ASSN. V.JHOUStEIN: oi ce sae be ee eg bee eed weno wee 
In a proceeding for the disbarment of an attorney at 
law the presumption of innocence applies, and the 
charge made against him must be established by a 
clear preponderance of the evidence. State ex rel. Ne- 
braska State Bar Assn. v. Hollstein .................... 
The evidence adduced in a disciplinary proceeding is 
reviewed de novo in this court to determine if discipline 
should be imposed, and, if it should, the extent thereof. 
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State ex rel. Nebraska State Bar Assn. v. Hollstein .... 
In determining the sufficiency of the evidence to sus- 
tain a judgment, it must be considered in the light most 
favorable to the successful party. Every controverted 
fact must be resolved in his favor and he is entitled to 
the benefit of every inference that can reasonably be 
deduced from the evidence. Brahatcek v. Millard 
School: District cis. cial ea ek es they dee Wd a OR a aes 
In an action for negligence, the burden is on the plain- 
tiff to show that there was a negligent act or omission 
by the defendant and that it was a proximate cause of 
the plaintiff's injury or a cause which proximately con- 
tributed toit. Brahatcek v. Millard School District 

The requirements of section 83-1009, R. R. S. 1943, 
which defines a mentally ill dangerous person, are met 
when medical diagnoses of paranoid schizophrenia and 
an unprovoked assault and threatening behavior are 
shown by clear and convincing proof. Lux v. Mental 
Health Board of Polk County .................. 0.0 eae 
The opinion of a general practitioner of medicine as to 
mental condition is admissible in commitment pro- 
ceedings, § 83-1010, R. R. S. 1943, provided a proper 
foundation is laid. Lux v. Mental Health Board of Polk 
COUNTY: nies tia a tates aed eebon G4cge noes oe 
The test of the sufficiency of circumstantial evidence in 
a criminal prosecution is whether the facts and circum- 
stances tending to connect the accused with the crime 
charged are of such a conclusive nature as to exclude 
to a moral certainty every rational hypothesis except 
that of guilt. State v. Whitney ........................ 
State v. Classen 0.0... 0c cece cece ccc eee n eves 
In determining if two charges constitute the same of- 
fense, the test to be applied is whether each charge re- 
quires proof of additional facts or evidence. State v. 
RODINSON). - 84 s0sge tenet ba ohey ae are whtieene MATERA Vag alee 
The general rule is that a defendant's testimony at a 
former trial is admissible in evidence against him in 
later proceedings. State v. Robinson ................. 
This court will not interfere on appeal with a conviction 
based upon evidence unless it is so lacking in probative 
force that the court can say as a matter of law that it is 
insufficient to support a verdict of guilt beyond a rea- 
sonable doubt. State v. Robinson ..................... 
State v). Brady <2.2.ccie si dee bu ea aia oda ded eae ene 
A waiver of objections to evidence on the ground that it 
was seized in an unreasonable search occurs when no 
objection is made at least 10 days before trial. State v. 
Brady) 33 oiveciacetiaelcd deena ee eehae foe e Reale wes ws 
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16. 


17. 


- 18. 


19. 
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21. 


Evidence that material submitted for analysis was sent 
to a laboratory in a sealed envelope by registered mail 
and received at the laboratory in sealed condition 
where it was opened by the chemist performing the 
analysis is sufficient to establish a chain of custody. 
State v. Ruzicka 0.0.0.0... ccc c cece eee tte tne eeenanes 
Where items unspecified in the warrant are seized in a 
valid search, the fact that the unspecified items are not 
admissible in evidence does not require suppression of 
property seized in accordance with the warrant. State 
v. Tara Enterprises, Inc. and Zachary Productions, 
Tat. sce conte coer tag etek sire Ba ee diad, Robwdes En wee nthe 
In the determination of whether all the evidence in a 
specific case is sufficient to submit the issue of gross 
negligence to the jury, the presence of imminent dan- 
ger visible to, known by, or made known to a driver, to- 
gether with a persistence in negligence heedless of the 
consequences, are factors to be given material, if not 
controlling, consideration. Listonv. Bradshaw ....... 
If an expert witness desires to render an opinion with- 
out first disclosing the underlying data or information 
upon which the opinion is based, he must first establish 
by competent evidence that the matter involved in the 
opinion is of such nature that experts within the spe- 
cific field could render such an opinion; and likewise 
that experts within the specific field would rely upon 
the data or information relied upon by the testifying ex- 
pert in rendering the opinion. Northern Nat. Gas Co. v. 
Beech Aircraft Corp. ....... 0... ccc ccc eee cee eee 
An error in overruling a plea in abatement is cured if 
the evidence at trial is sufficient to permit the jury to 
find guilt beyond a reasonable doubt. State v. Price 
Where the need for impeachment is small or nonex- 
istent and the danger that the prior inconsistent state- 
ment will be considered substantively is great, the 
statement should be excluded. State v. Price ......... 
Errors in rulings on the admissibility of evidence which 
do not injuriously affect the substantial rights of the ac- 
cused are not grounds for reversal. State v. Price 

The foundational requirement of section 27-613, R. R. S. 
1943, that a witness to be impeached be given an oppor- 
tunity to explain or deny an apparently inconsistent 
statement, may be met either before or after the intro- 
duction of the impeaching evidence. State v. Price 
Relevant evidence means evidence having any tend- 
ency to make the existence of any fact that is of conse- 
quence to the determination of the action more 
probable or less probable than it would be without the 
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evidence. § 27-401, R. R. S. 1943. State v. Classen ..... 
The admission of irrelevant evidence is not reversible 
error unless there is prejudice to the defendant or he is 
prevented from having a fair trial. State v. Classen ... 
Evidence of other crimes, wrongs, or acts is not admis- 
sible to prove the character of a person in order to 
show that he acted in conformity therewith. It may, 
however, be admissible for other purposes, such as 
proof of motive, opportunity, intent, preparation, plan, 
knowledge, identity, or absence of mistake or accident. 
State vs: ClaSsSe@Mec5 acces pth sna ds Se Wd. chica ewglary ads 
A workmen's compensation award can not be based on 
possibility or speculation, but an ultimate fact fairly 
and reasonably inferable from facts and circumstances 
proved may be taken as established. Fite v. Ammco 
TOONS. TING oh ok WAS tt he re Oe SS HSE SAA Ee wee & 
A sentencing judge has broad discretion as to the 
source and type of evidence or information which may 
be used as assistance in determining the kind and ex- 
tent of punishment to be imposed, and the judge may 
consider probation officer reports, police reports, affi- 
davits, and other information, including his own per- 
sonal observations. State v. Harrington .............. 
Claims for damages should not be submitted to the jury 
when the evidence relating thereto is not sufficient to 
enable the jury to determine the amounts of such dam- 
age with reasonable certainty. Suhr v. City of Scribner 
A party seeking damages must furnish appropriate 
data to enable the trier of fact to find such damages 
without resort to conjecture or speculation. Suhr v. 
City:of Scribner 3.63 ees cg. cscs ce cei eee cen ne ce nals Cee bes 
Where a criminal defendant requests a jury instruction 
on a lesser-included offense and presents evidence 
which, if believed, would provide a rational basis for 
acquitting the defendant of the offense charged and 
convicting him of the lesser offense, the requested in- 
struction must be given. State v. Hegwood ........... 
Before the statutory restrictions prescribed by section 
48-838 (2), R. S. Supp., 1976, against undue fragmenta- 
tion in the public employment area can be overcome, 
there must be strong evidence justifying the need and 
propriety of such additional division. Sheldon Station 
Employees Assn. v. Nebraska P. P. Dist. .............. 
An owner of household goods used for family purposes 
is competent to express an opinion as to its value. State 
Me RUSH y 9520 ceshk te itesn ook he Sth ten Parte tae SEA RM SERA ede 
Value of personal property is a question of fact for de- 
termination of the jury. It is for the jury to resolve 
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35. 


36. 
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39. 


40. 


conflicts in the evidence on this issue and to pass on the 
credibility of witnesses. Statev. Rush ................ 
Evidence of other crimes, wrongs, or acts may be ad- 
missible in evidence as proof of motive, opportunity, in- 
tent, preparation, plan, knowledge, identity, or absence 
of mistake or accident. § 27-404 (2), R. R.S. 1943. State 
VicRUSH: 22 s25.33 gatueetaGcee ee tel alee hemes bee eae ube 
The burden is on the defendant to establish the mani- 
fest injustice by clear and convincing evidence. State 
Vie Miller icc oet ii doe peal ak ered steed eee waiese 
The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a verdict of a 
jury and should not be set aside on appeal unless 
clearly wrong. In determining the sufficiency of the 
evidence to sustain a judgment, that evidence must be 
considered most favorably to the successful party, 
every controverted fact must be resolved in that 
party’s favor, and he is entitled to the benefit of any in- 
ferences reasonably deducible from it. Weiss v. Union 
ENS 5: CO poe oo eke eicgncsts he Ap altace sdk aia ca acai d Wako ad Dae, aeons 
A jury is not required to accept as absolute verity 
every statement of a witness not contradicted by direct 
evidence. The persuasiveness of evidence may be de- 
stroyed even though not contradicted by direct evi- 
dence. Lintner v. Roos ........... 0.0.00... eee eee 
Under a claim of damages for personal injuries, the 
evidence in proof of damages must be direct and cer- 
tain. Proof that damage might or could have been 
caused by an accident is not sufficient to sustain a ver- 
dict for the claimant. Lintnerv. Roos ................ 
Actions in equity on appeal to this court are triable de 
novo, subject, however, to the rule that when credible 
evidence on material questions of fact is in irrecon- 
cilable conflict, this court will, in determining the 
weight of the evidence, consider the fact that the trial 
court observed the witnesses and their manner of testi- 
fying, and must have accepted one version of the facts 
rather than the opposite. State v. Jones .............. 
Evidence which does not appear in the record cannot 
be considered by the Supreme Court on appeal. Mon- 
inger v. Moninger ............ 0.0... cee e ee tee ee eee nee 
Courts will not consider evidence which is not relevant. 
Moninger v. Moninger ............... 6... e cece eee eae 
Newly discovered evidence must be relevant and 
credible, and not merely cumulative. It must involve 
something other than credibility of witnesses who testi- 
fied at the former trial. § 29-2101 (5), R. R. S. 1943. 
State vi. Smith o.0)5scsn ee cn Gat eeee eg hehe Ske coe eae 
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Newly discovered evidence must be of such a nature as 
to create strong probabilities of a different result had it 
been offered and admitted in the former trial. State v. 
Sith? «5.505 a te hocipeados Aa aaa Swe Mae eae 
Hearsay statements made immediately prior to an inci- 
dent which results in the death of the declarant are ad- 
missible as a statement of the declarant’s then existing 
state of mind and emotion to prove the declarant’s in- 
tent, plan, motive, or conduct under section 27-803 (2), 
R.R.S. 1943. Statev. Smith .............0.....-....0.2. 
In an action for specific performance of an oral con- 
tract to convey real estate where partial performance 
is relied upon to avoid the defense of the statute of 
frauds, the evidence of the alleged contract and its 
terms must be clear, satisfactory, and unequivocal. 
Such contracts are on their face void as within the stat- 
ute of frauds, because not in writing, and, even though 
proved by clear, satisfactory, and unequivocal evi- 
dence, they are unenforceable unless it is also proved 
by evidence of like character that there has been such 
performance as the law requires. The acts constitut- 
ing performance must be such as are referable solely 
to the contract sought to be enforced, and not such as 
might be referable to some other and different contract 
or relation. They must be something that the claimant 
would not have done unless and on account of the con- 
tract and with the direct view to its performance so 
that nonperformance by the other party would amount 
to fraud upon him. Theobald v. Agee ................. 
The findings of the trial court will be upheld unless 
shown to be clearly against the weight of the evidence 
or the result of an abuse of discretion. Berry v. Berry 
The verdict of the jury must be sustained if, taking the 
view most favorable to the State, there is sufficient evi- 
dence to supportit. State v. Pankey .................. 
Before evidence of previous sexua] activity may be in- 
troduced into evidence, in order to establish a pattern 
of conduct or behavior on the part of the victim, it must 
be shown that such earlier involvement was voluntary. 
State v. Pankey ....... 0.0... ce cece eect e ees 
The testimony of expert witnesses is not treated any 
differently in the fact-finding process than that of wit- 
nesses generally when it comes to determining the 
weight and credibility of the testimony, whether the 
fact finder is the judge or the jury. Doyle v. Union Ins. 
CO. gla ids Rtas UR eit eae ad a ae es 
A written instrument is open to explanation by parol 
evidence when its terms are susceptible to two con- 
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49. 


50. 


51. 


52. 


53. 


54. 


55. 


56. 


structions, or where the language employed is vague or 
ambiguous. Griffeth v. Sawyer Clothing, Inc. ......... 
Paro] evidence is admissible to explain and show the 
true nature of the transaction between the parties. 
Griffeth v. Sawyer Clothing, Inc. ...................0.. 
Assignments of contracts containing clauses restricting 
competition will be strictly construed and the assign- 
ment limited to the intent of the parties as disclosed by 
the terms of the instrument if they are complete and 
unambiguous. Where the language in the contract re- 
garding assignment is susceptible of more than one 
construction, or is vague or ambiguous, extrinsic evi- 
dence may be received for the purpose of determining 
the intent of the parties. Griffeth v. Sawyer Clothing, 
ING sso aie ese eda dansat ces oP WH BES aN ce AOE vd Maca vane toed e ca 
Where a contract is silent with respect to time of per- 
formance, the reasonable time which is presumed by 
law is a rebuttable presumption, and parol or extrinsic 
evidence may be received to rebut that presumption. 
Gustav Thieszen Irr. Co., Inc. v. Meinberg ............ 
One seeking specific performance of an oral contract 
for the conveyance of real estate has the burden of 
proving by a preponderance of the evidence a contract 
that is clear, satisfactory, and unequivocal in its terms. 
Rudolph v. Hartung ................2....... 00. e eee 
It is very proper that the assertion of such a contract, 
especially when it is claimed to be entirely in parol, 
should be regarded by the court with grave suspicion, 
and the establishment thereof required by evidence 
which clearly indicates the minds of the parties met 
upon the terms of the contract sought to be established. 
Rudolph v. Hartung .........-.0 02.0 eee eee 
Equity cases are heard de novo by this court. In de- 
termining, however, the weight to be given the evi- 
dence, this court will consider the fact that the trial 
court observed the witnesses and their manner of testi- 
fying. Rudolph v. Hartung .................. 0.02.0 0505 
West Gate Bank v. Eberhardt ......................... 
Any statement made by or attributable to a party to an 
action which constitutes an admission against his inter- 
est and tends to establish or disprove any material fact 
in the case is competent evidence against him. Ferlise 
Vii RA@ZNICK. 6 hee Hae oe panne te acted os eed wa Dee ene ae eats 
In a proceeding in juvenile court under sections 43-202 
(2) and 43-209, R. 8. Supp., 1978, the court may termi- 
nate all parental rights of the parents if the court finds 
it would be in the best interests of the child to so 
terminate parental rights. The decision to terminate 
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parental rights need not be based upon proof beyond a 
reasonable doubt. State v. Chant ..................... 
In cases involving custody of neglected or dependent 
children and the termination of parental rights in 
juvenile court, the findings of the trial court will not be 
disturbed on appeal unless they are against the weight 
of the evidence. The judgment of the trial court will be 
upheld on appeal unless there is an abuse of discretion. 
StatevsChante cue eee Sa oe ies See ces 
In an equitable action where evidence on material is- 
sues of fact is in conflict, the reviewing court will con- 
sider the fact that the trial court observed the wit- 
nesses and their manner of testifying and must have 
accepted one version of the facts rather than the oppo- 
site. Brezinav. Hill .......0.. 0.02. 
Generally, in an eminent domain proceeding, evidence 
as to the sale of the identical property is admissible as 
evidence of market value, provided there is adequate 
foundation to show the evidence is material and rele- 
vant. Clearwater Corp. v. City of Lincoln ............. 
The foundation evidence should show the time of the 
sale, the similarity or dissimilarity of market condi- 
tions, the circumstances surrounding the sale, and 
other relevant factors affecting the market conditions 
at the time. Clearwater Corp. v. City of Lincoln ...... 
The trial court has a wide discretion as to whether evi- 
dence as to particular sale is admissible. Clearwater 
Corp. v. City of Lincoln ............ 0.0... 
The plaintiff's burden to prove the nature and amount 
of its damages can not be sustained by evidence which 
is speculative and conjectural. Clearwater Corp. v. 
City of Lincoln. c2 5 6 ceca a ak tacos ee hepato. ee EES & 
The value of the opinion of an expert witness is depend- 
ent on, and is no stronger than, the facts on which it is 
predicated. An opinion has no probative force if the as- 
sumptions upon which it is based are shown not to be 
true. Clearwater Corp. v. City of Lincoln ............. 
Expert testimony should not be received, of if received 
should be stricken, if it appears the witness is not in 
possession of such facts as will enable him to express a 
reasonably accurate conclusion as distinguished from a 
mere guess or conjecture. Clearwater Corp. v. City of 
GANCOMNY 4.5 ses. ois boa ches bet tbd ode Cee ee beat Sew aded 
Where the opinion testimony of an expert witness does 
not have a sound and reasonable basis it should be 
stricken. Clearwater Corp. v. City of Lincoln ......... 
The requirement that a jury’s verdict must be based 
upon the evidence developed at the trial goes to the 
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67. 


fundamental integrity of all that is embraced in the 
constitutional concept of trial by jury. Simants v. 
SALE cae ae tee Dea tadeege be nding act nd a dus fone oat ere Pm oa ae 
In order for a trial court to find that a defendant ‘‘can 
benefit by treatment’’ within the meaning of the Ne- 
braska Sexual Sociopath Act so as to require his con- 
finement to a regional center, the court must find by a 
preponderance of the evidence that such treatment will 
result in the cure of the defendant. In the absence of 
such a finding the court must determine that the de- 
fendant cannot benefit from such treatment and should 
be confined in the Nebraska Penal and Correctional 
Complex as prescribed by the Nebraska Sexual Socio- 
path Act. State v.Sell ..... 2 cece eee 


Extradition. 


1. 


Whether or not the state demanding extradition has 
violated the right of a fugitive to a speedy trial is a 
question for the demanding state to determine. West 
Ve Jamin) ne Lea tae nt Va ee hes So tea ees aa 
It is the obligation of the asylum state in extradition 
proceedings to determine whether the _ requisition 
charges a crime under the law of the demanding state. 
West Vi JAMing scien es oe se Aiaree aa be Rae Ps datewelay eines 
In an extradition proceeding, where an examination of 
prior judicial precedent of the demanding state makes 
it at least doubtful that the demanding state is attempt- 
ing to retroactively apply a judicial enlargement of 
criminal] statutes, the asylum state ought, as a matter 
of comity, to refrain from determining the issue in 
analogy to the principle that the constitutionality of the 
statutes of a sister state defining a crime should be 
tested in the sister state. West v. Janing .............. 


Fees and Costs. 


1. 


Architectural fees are general expenses, not expenses 
of building which must be submitted to the voters. 
Banks v. Board of Education of Chase County ......... 
Taxation of costs is a matter resting in the sound dis- 
cretion of the trial court. Banks v. Board of Education 
of Chase County ............ 2.2 c cece cece eee eee nee 
Court costs are not fines or penalties within the mean- 
ing of Article VII, section 5, of the Constitution of 
Nebraska. DeCamp v. City of Lincoln ................ 
Where the record shows that an ordinance prescribes 
uniform court costs for a range of offenses irrespective 
of the amount of the fine and that the costs are actually 
collected pursuant to a court proceeding and nothing in 
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the record shows that the costs collected are not com- 
pensatory, then the sums collected as court costs will 
not be held to be penalties. DeCamp v. City of Lincoln 


Foreclosure. 


Fraud. 


Where a secured party in a mortgage foreclosure action 
seeks only to sell the real estate and to apply the sale 
proceeds against the debt of the mortgagors, the action 
is a proceeding against collateral pledged by the mort- 
gagor and is not an action for a deficiency judgment. 
First Nat. Bank of Omaha v. Kizzier .................. 


A property division in a dissolution of marriage decree 
from which no appeal is taken is not subject to modifi- 
cation, and ordinarily will not thereafter be vacated or 
modified as to such property provisions in the absence 
of fraud or gross inequity. Bokelman v. Bokelman .... 
A communication between a lawyer and a client is not 
privileged under the provisions of section 27-503, R. R. 
S. 1943, if the services of the lawyer are sought or ob- 
tained to enable or aid anyone to commit or plan to 
commit what the client knew, or reasonably should 
have known, to be a fraud. Doyle v. Union Ins. Co. .... 
The essential elements required to sustain an action for 
fraudulent misrepresentation are that a representation 
was made asa statement of fact, which was untrue and 
known to be untrue by the party making it, or else reck- 
lessly made; that it was made with intent to deceive 
and for the purpose of inducing the other party to act 
upon it; and that he did in fact rely on it and was in- 
duced thereby to act to his injury or damage. Negus- 
Sweenie, Inc. v. Beaver Lake Corp. ..............-.... 
Valuation of property is a matter of judgment, and a 
contract based upon inadequate consideration will not 
be set aside on that reason alone, unless, as the rule is 
generally stated, the inadequacy is so great as to fur- 
nish of itself evidence of fraud. West Gate Bank v. 
Eberhardt (rece etencitsed ve caead bal tices eduenee 16 e 


Frauds, Statute of. 


1. 


In an action for specific performance of an oral] con- 
tract to convey real estate where partial performance 
is relied upon to avoid the defense of the statute of 
frauds, the evidence of the alleged contract and its 
terms must be clear, satisfactory, and unequivocal. 
Such contracts are on their face void as within the stat- 
ute of frauds, because not in writing, and, even though 


727 


369 


17 


599 


671 


762 


VOL. 202] INDEX 


proved by clear, satisfactory, and unequivocal evi- 
dence, they are unenforceable unless it is also proved 
by evidence of like character that there has been such 
performance as the law requires. The acts constitut- 
ing performance must be such as are referable solely 
to the contract sought to be enforced, and not such as 
might be referable to some other and different contract 
or relation. They must be something that the claimant 
would not have done unless and on account of the con- 
tract and with the direct view to its performance so 
that nonperformance by the other party would amount 
to fraud upon him. Theobald v. Agee ................. 
An oral agreement to make a will is unenforceable un- 
der the statute of frauds, section 36-105, R. R. S. 1943. 
However, nothing contained in sections 36-101 to 36-106, 
R. R. S. 1943, shall be construed to bridge the powers of 
a court of equity to compel specific performance of 
agreements in cases of part performance. Rudolph v. 
Hartung: iis8 8s iartackn nebo h ed otal Weeklies bag veda Salta 


Governmental Subdivisions. 


The doctrine of equitable estoppel will not be invoked 
against a governmental entity, except under compel- 
ling circumstances where right and justice so demand. 
The doctrine is to be applied with caution in such cases 
and only for the purpose of preventing manifest injus- 
tice. County of Scotts Bluff v. Hughes ................ 


Guardian and Ward. 


1. 


Before a guardian may proceed to sell the real estate of 
his ward he must comply with the statutes in effect at 
the time of sale. Albertv. Stueber .................... 
When a guardian is sued in his official capacity only, a 
judgment cannot be rendered against him personally. 
Albert v.Stueber 2... ciche ee ee asd eer ies Goede 


Guilty Pleas. 


1. 


The standard for accepting a guilty plea is whether the 
plea represents a voluntary and intelligent choice 
among the alternative courses of action open to the de- 
fendant. State v.Curnyn ...........--..0......-.0.04. 
Before accepting a guilty plea a judge should sufficient- 
ly examine the defendant to determine whether he un- 
derstands the nature of the charge, the possible penal- 
ty, and the effect of his plea. State v.Curnyn ......... 
The constitutional requirement for acceptance of a 
guilty plea is that the plea be voluntary and intelligent. 
State Ve'Curnyne. 565.0. 654 gec.g sce wane ake dane Son bied SIN 
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A motion to withdraw a guilty plea addresses itself to 
the direction of the trial judge, and, in the absence of a 
clear abuse of that discretion, the appellate court will 
not interfere. State v. Miller ......................... 
It is not proper for a trial judge to permit the with- 
drawal of a guilty plea which was knowingly, intelli- 
gently, and voluntarily made unless such withdrawal is 
necessary to correct a manifest injustice. State v. 
MANET ce tof bcc 0c ef tank wd ieee 2 uses, Teo SM ee hae ek enh dae 
When the defendant waives his state court remedies 
and admits his guilt, he assumes the risk of ordinary 
error in either his or his attorney's assessment of the 
law and facts. State v. Miller ..............0........... 
A guilty plea may not be withdrawn as a matter of 
right solely because the defendant chose to withhold 
facts from his attorney and the court which, if believed, 
might have prevented the attorney from recommend- 
ing that the plea be entered or the court from accepting 
it. State v. Miller 22.00... . 0. 0c ccc cee eee ere eens 
A plea of guilty or nolo contendere is not involuntary 
because it is induced by the filing of an habitual 
criminal charge. State v. Country .................... 
Questioning the defendant as to the factual basis for the 
charge is not required where the defendant enters a 
plea of nolo contendere. State v. Country ............. 
A plea of guilty or nolo contendere waives every de- 
fense to the charge, whether the defense is procedural, 
statutory, or constitutional. State v. Country ......... 


Habeas Corpus. 


1. 


Habitual 


To release a person from a sentence of imprisonment 
by habeas corpus it must appear that the sentence was 
absolutely void. Piercy v. Parratt .................... 
Habeas corpus will not lie to discharge a person from a 
sentence of penal servitude where the court imposing 
the sentence had jurisdiction of the offense and the per- 
son of the defendant, and the sentence was within the 
power of the court to impose, unless the sentence has 
been fully served and the prisoner is being illegally 
held. Piercy v. Parratt .......... 0... 0c. cece ceca 


Criminals. 

A plea of guilty or nolo contendere is not involuntary be- 
cause it is induced by the filing of an habitual criminal 
charge. State v. Country .........0..........0.000000. 


Hearings. 


1. 


A court may properly deny an evidentiary hearing 
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Hearsay. 


upon a motion to vacate a conviction filed under section 
29-3001, R. R. S. 1943, upon a determination after an ex- 
amination of the files and records of the case that the 
petitioner is entitled to no relief. State v. Miles ....... 
There is no right to appeal to this court from a decision 
binding the defendant over for trial after a preliminary 
hearing. State v. Price .......... 0.2.0.0... 2.2 eee 
A magistrate is not required to set out specific findings 
of fact after a preliminary hearing. State v. Price .... 
Allowances for child support are not final but are sub- 
ject to modification when required, after notice and 
hearing. Erickson v. Erickson ...................000- 
When natural parents cannot rehabilitate themselves 
within a reasonable time after the adjudication hear- 
ing, the best interests of the children require that a 
final dispositional hearing be held without delay. State 
VE CHAM GE aerate at a a aed esate eel ga aE ak hae 
Where a juvenile defendant is being prosecuted in the 
District Court and has not had an opportunity for a 
hearing on the matter of transfer to juvenile jurisdic- 
tion as required by section 43-202.02, R. S. Supp., 1978, 
ordinarily the proper procedure to cure the procedural 
defect is to hold such a hearing and to determine 
whether or not such transfer should have been granted. 
If the court, based upon sufficient evidence, finds the 
evidence did not require the transfer, then the convic- 
tion need not be set aside in post conviction proceed- 
ings. State v. Tweedy ............. 6.0 ccc eee 


Hearsay statements made immediately prior to an inci- 


Highways. 
ag 


dent which results in the death of the declarant are ad- 
missible as a statement of the declarant’s then existing 
state of mind and emotion to prove the declarant’s in- 
tent, plan, motive, or conduct under section 27-803 (2), 
R. R.S. 1943. Statev. Smith ....0.... eee 


It is generally negligence, as a matter of law, for a 
motorist to drive his vehicle on a highway in such man- 
ner that he is unable to stop or turn aside in time to 
avoid a collision with an object within his range of 
vision. Greenwade v. Drake ................00....00-5 
An exception exists to the foregoing rule but only when 
the object struck is such that it blends into the sur- 
rounding area and cannot ordinarily be observed by the 
exercise of ordinary care in time to avoid a collision. 
Greenwade v. Drake .......... 0... 0c cece cece eee 
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A county may be liable for the reasonable value of nec- 
essary hospital services furnished to a poor person 
where the county board after receiving notice of the 
situation neglects or refuses to make any arrange- 
ments for the care of the poor person. Creighton- 
Omaha Regional Health Care Corp. v. Douglas County 
A hospital which furnishes hospital services to a poor 
person without prior authorization by the county board 
acts at its peril with respect to reimbursement from 
county funds. Creighton-Omaha Regional Health Care 
Corp. v. Douglas County ...............0.s cee eee 


Implied Consent Law. 


1. Fact that appellant consumed alcohol subsequent to 
time of accident does not make officer’s request for 
blood test unreasonable. Rudatv. Pearson ........... 

2. Fact that appellant consumed alcohol subsequent to 
time of accident does not make his refusal to take blood 
test reasonable. Rudatv. Pearson .................... 

Incarceration. 

1. To release a person from a sentence of imprisonment 
by habeas corpus it must appear that the sentence was 
absolutely void. Piercy v. Parratt .................... 

2. Habeas corpus will not lie to discharge a person from a 


sentence of penal servitude where the court imposing 
the sentence had jurisdiction of the offense and the per- 
son of the defendant, and the sentence was within the 
power of the court to impose, unless the sentence has 
been fully served and the prisoner is being illegally 
held. Piercy v. Parratt ......... 00. ccc ce ccc eee 


Indictments and Informations. 


Infants. 


1. 


An agreement that charges will be dropped if an accused 


person passes a polygraph test is not binding unless it 
has been approved by the trial court. State v. Joseph 


The best interests of the children is the paramount con- 
sideration in determining issues of custody. Fleharty 
VE PMIeR arty: occ ei oie cnt pile Been cen He Seba eae 
No preference in awarding custody of children shall be 
given either parent on account of the sex of such par- 
ent, and there is no presumption that either parent is 
more fit than the other to have such custody. § 42-364, 
R.S. Supp., 1976. Fleharty v. Fleharty ............... 
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Instructions. 
1. Nebraska Jury Instruction No. 14.52A pertaining to 


Insurance. 
1. 


Miranda rights need not be given even if requested by 
the defendant. State v. Price ....................0.... 
Where a criminal defendant requests a jury instruction 
on a lesser-included offense and presents evidence 
which, if believed, would provide a rational basis for 
acquitting the defendant of the offense charged and 
convicting him of the lesser offense, the requested in- 
struction must be given. State v. Hegwood ........... 
Where the record clearly shows an oral request for a 
jury instruction, and full understanding of the re- 
quested instruction by the trial court, review of the 
court’s ruling on the instruction will not be precluded 
by failure to reduce the request to writing. § 25-1111, 
R. R. S. 1943. State v. Hegwood .................. 00085 
The trial court may refuse a requested instruction 
where the substance of the request is covered in the in- 
structions given. State v. Booth ...................06. 
It is prejudicial error for the tria] court to include in its 
instructions to the jury allegations of fact found in the 
pleadings which have not been supported by the evi- 
dence. Milliron Ranch Corp. v. Brinkman ............ 
The value of money, i.e. its purchasing power, is ele- 
mental within the knowledge and experience of man 
generally, and is not a proper subject for an instruc- 
tion. -Otti.vs Brank= 3 ise. fit eid ee et Nia OS 


An exclusion in an automobile liability insurance policy 
which excludes coverage under uninsured motorist cov- 
erage for an insured while occupying an owned high- 
way vehicle, other than an insured automobile, is valid. 
Herrick v. Liberty Mut. Fire Ins. Co. .................6. 
A shareholders’ suit proceeding as a cause for damages 
on behalf of the policyholders and based upon the prem- 
ise that the corporate directors violated their fiduciary 
duties is an equitable action and triable de novo in this 
court. Doyle v. Union Ins. Co. «2.0... . cee eee eee ee 
Section 44-224.05, R. R. 8. 1943, which authorizes the Di- 
rector of Insurance of the State of Nebraska to approve 
or disapprove contracts of bulk reinsurance, by which a 
domestic insurance company operating on other than 
the stock plan, may cede its business to another li- 
censed insurer, and which statute requires that such 
contract of bulk reinsurance make a fair and equitable 
provision for distribution to policyholders of the ceding 
company of their equity in the surplus funds, does not 
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abrogate the common law duties of corporate directors 
to policyholders of a mutual insurance company and 
the approval of the contract by the Director of Insur- 
ance does not insulate the directors of the company 
from liability for violation of their fidiciary duties. 
Doyle v. Union Ins. Co. ....... 0... eee ee 


The intent of the lien law is to protect the materialman. 
The law puts the burden on the owner at his own risk to 
make certain that payment has been made for all ma- 
terials delivered to the job. The Wickes Corporation v. 
Piby@e edu ih werd hee Midis Vea stneg a AS and eos 
In the construction of the terms of an agreement, effect 
must be given, if possible, to all portions of the contract 
in order to determine and effectuate the intention of the 
parties. Bishop Buffets, Inc. v. Westroads, Inc. ....... 
The addition of interior walls does not constitute ‘‘ex- 
pansion or enlargement”’ of a shopping center unless it 
is otherwise clear that the parties intended such a con- 
struction under the terms of their lease. Bishop Buf- 
fets, Inc. v. Westroads, Inc. ........ 6... cece eee eee 
The cardinal rule in constructing a will is to ascertain 
and effectuate the intention of the testator if such inten- 
tion is not contrary to the law. Page, Higgins, Clyde & 
Avery Vv: Buchfinek: ccc 22yieioe dbs tic tei Saal Sonn 
Where the question is one of ascertaining the intention 
of the testator, any hard and fast rule is inappropriate. 
The modern view favors recognizing that a will should 
be construed in accordance with the language used in 
each particular case as interpreted in the light of all 
the circumstances. Page, Higgins, Clyde & Avery v. 
Buchtine kk: slid sete ec pais eh Ae A Seger R ccs oN 
A devise which charges the devisee thereof personally 
with the duty of paying the testator’s debts, or of pay- 
ing a legacy, or of performing any other onerous act is 
significant as indicating an intent to create in the 
devisee an estate in fee simple absolute. Page, Hig- 
gins, Clyde & Avery v. Buchfinck ..................... 
In the construction of a statute, no sentence, clause, or 
word should be rejected as meaningless or superfluous; 
rather, the plain and ordinary meaning of all the lan- 
guage employed should be taken into account in order 
to determine the legislative will. Weiss v. Union Ins. 
COe Sid pail eats chaos Bo Galant SG doen Sek Minnie 
The delivery of a written instrument is largely a ques- 
tion of intent, which is to be determined from all the 
facts and circumstances of the particular case. There 
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10. 


11. 


Interest. 


I. 


must be an intent on the part of the grantor that the in- 
strument operate as a muniment of title to take effect 
presently and an acceptance by the grantee with the in- 
tent to take title. Weiss v. Union Ins. Co. ............. 
When several documents are executed successively as 
a part of the same general transaction, the language of 
each document and the order of their execution may be 
considered as indications of the intention of the 
makers. Haerry v. Hoffschneider .................... 
Assignments of contracts containing clauses restricting 
competition will be strictly construed and the assign- 
ment limited to the intent of the parties as disclosed by 
the terms of the instrument if they are complete and 
unambiguous. Where the language in the contract re- 
garding assignment is susceptible of more than one 
construction, or is vague or ambiguous, extrinsic evi- 
dence may be received for the purpose of determining 
the intent of the parties. Griffeth v. Sawyer Clothing, 
TING og Skil: Ee De hee awe ¢Eoatira hws Dinas iokaa acs BS ew ale ok 
It is very proper that the assertion of such a contract, 
especially when it is claimed to be entirely in parol, 
should be regarded by the court with grave suspicion, 
and the establishment thereof required by evidence 
which clearly indicates the minds of the parties met 
upon the terms of the contract sought to be established. 
Rudolph v. Hartung ............. 02. c eee eee eee 


Where money or property belonging to another was not 
paid or turned over to the person entitled to receive it 
at the time when it should have been paid or turned 
over, interest is generally allowed. Brezinav. Hill .... 
Interest is allowable where the conduct of a party justi- 
fies its allowance, particularly where money or prop- 
erty belonging to another is wrongfully withheld to the 
enrichment of the debtor and to the detriment of the 
creditor. Brezinav. Hill ................. 0.0... eee eee 


Joint Tenancy. 


1. 


A deed which purportedly conveys all of the interest of 
one joint tenant, wherein he is both grantor and 
grantee, is not an act which will sever the joint 
tenancy. Krause v. Crossley ...................2..04. 
Our statute which modifies the common law rules of 
cotenancy, section 76-118, R. R. S. 1943, does not change 
the common law rendering ineffective an attempted 
transfer of an interest in property by a joint tenant to 
himself as a single individual, for the purpose of 
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severing the joint tenancy. Krause v. Crossley ....... 


An adjudicative fact to be judicially noticed must be 
one not subject to reasonable dispute in that it is either 
(a) generally known within the jurisdiction of the court 
or (b) capable of accurate and ready determination by 
resort to sources whose accuracy cannot reasonably be 
questioned. § 27-201 (2), R. R. S. 1943. Grubaugh v. 
State ex rel. State Real Estate Commission ........... 
A judge or court may take judicial notice, whether re- 
quested or not. Bank of Mead v. St. Paul Fire & Ma- 
FIRS INS: “COs ve, hin aA ae tego EL eek REA ce OF 


Judgments. 


1. 


After the final adjournment of the term of court at 
which a judgment has been rendered, the court has no 
authority or power to vacate or modify the judgment, 
except for the reasons stated and within the time 
limited in section 25-2001, R. R. S. 1943. Bokelman v. 
Boke lan wou ici eice agen tee et hase Raden eae hoa ahawee oh 
If the language used in a judgment is ambiguous, there 
is room for construction, but if the language employed 
is plain and unambiguous, there is no room for con- 
struction or interpretation, and the effect of the decree 
must be declared in the light of the literal meaning of 
the language used. Bokelmanv. Bokelman ........... 
In determining the sufficiency of the evidence to sus- 
tain a judgment, it must be considered in the light most 
favorable to the successful party. Every controverted 
fact must be resolved in his favor and he is entitled to 
the benefit of every inference that can reasonably be 
deduced from the evidence. Brahatcek v. Millard 
School District: 5s. cr eine Redden wee Seah 
A verdict may be set aside as excessive by the trial 
court or on appeal when, and not unless, it is so clearly 
exorbitant as to indicate that it was the result of pas- 
sion, prejudice, mistake, or some means not apparent 
in the record, or it is clear that the jury disregarded the 
evidence or rules of law. Brahatcek v. Millard School 
DiStrict-ejeraiws ds ieee ise hie NA atta nana eA S 
Where a correct judgment or order has been made, the 
mere fact that it contains erroneous declarations of law 
does not require reversal. Lux v. Mental Health Board 
Of POLK COUNty i320 one oo oP eae aad Be Ree eae 
A decree fixing child support payments is not subject to 
modification in the absence of a material change in cir- 
cumstances occurring subsequent to the entry of the 
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10. 


11. 


12. 


13. 


14. 


decree requiring modifications in the best interests of 
the children. White v. White .......................... 
Where the trial court specifically rejects the child sup- 
port provisions of a property settlement agreement and 
reserves determination of the amount of child support, 
its subsequent order pursuant to that reservation is an 
initial determination, and not a modification of the 
original decree. White v. White ....................-.. 
This court will not interfere on appeal with a conviction 
based upon evidence unless it is so lacking in probative 
force that the court can say as a matter of law that it is 
insufficient to support a verdict of guilt beyond a rea- 
sonable doubt. State v. Brady ........................ 
Statev;, Booth: 23.35 cased cates tom et eek OSea ha mese 
The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a jury verdict 
and it will not be set aside on appeal unless clearly 
wrong. Hudson Foods, Inc. v. L & B Corp. & Estate of 
Clark teeth Sas as Saab ee eel oe a eellele casing 
Where trial is to the court, a general finding that the 
judgment should be for a certain party warrants the 
conclusion that the trial court found in his favor on all 
issuable facts. Hudson Foods, Inc. v. L & B Corp. & 
Bstate:of Clark: wici.0,20 idee ial ls cidetdads oa ah hu’ 
Any right, fact, or matter in issue, and directly adjudi- 
cated upon, or necessarily involved in, the determina- 
tion of an action before a competent court in which a 
judgment or decree is rendered upon the merits is con- 
clusively settled by the judgment therein and cannot 
again be litigated between the parties and privies 
whether the claim or demand, purpose, or subject mat- 
ter of the two suits is the same or not. Bank of Mead v. 
St. Paul Fire & Marine Ins. Co. ....................... 
Where a Second action is on the same cause of action 
and between the same parties as the first action, the 
judgment in the former action ordinarily is conclusive 
in the second action as to every question which was or 
might have been presented in determining the former. 
Bank of Mead v. St. Paul Fire & Marine Ins. Co. ....... 
When a guardian is sued in his official capacity only, a 
judgment cannot be rendered against him personally. 
Albert 'v:-Stu€ber® si...e bce ete ta bat Pete eel eine dia 
The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a verdict of a 
jury and should not be set aside on appeal unless clear- 
ly wrong. In determining the sufficiency of the evi- 
dence to sustain a judgment, that evidence must be 
considered most favorably to the successful party, 
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every controverted fact must be resolved in that par- 
ty’s favor, and he is entitled to the benefit of any in- 
ferences reasonably deducible from it. Weiss v. Union 
INS2: COs. ended s eee ate eda al eee Reet as 
Attorney’s fees, if recoverable by the terms of an 
agreement, are included in the judgment and are not 
taxable as costs. Haerry v. Hoffschneider ............ 
The findings of the trial court will be upheld unless 
shown to be clearly against the weight of the evidence 
or the result of an abuse of discretion. Berry v. Berry 
On an appeal from a judgment in equity when credible 
evidence on material questions of fact is in conflict, the 
Supreme Court will consider the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
other. Becker v. Natl. American Ins. Co. ............. 
The District Court has inherent power to vacate or 
modify its own judgment at any time during the term 
at which it is rendered. Such action rests in the sound 
discretion of the court and, in the absence of an abuse 
of discretion, will not be interfered with. Campbell v. 
Campbell ie. <5. yhicsge et Glink SH then eee ae a akg 
In determining the sufficiency of evidence to sustain a 
conviction, it is not the province of the Supreme Court 
to resolve conflicts in the evidence, pass on the credi- 
bility of witnesses, determine the plausibility of expla- 
nations, or weigh the evidence. Such matters are for 
the jury. State v. Pankey ......................000000- 
In cases involving custody of neglected or dependent 
children and the termination of parental rights in 
juvenile court, the findings of the trial court will not be 
disturbed on appeal unless they are against the weight 
of the evidence. The judgment of the trial court will be 
upheld on appeal unless there is an abuse of discretion. 
Stateivi Chants n.5 jou fab oh toae wed eee ee patie ane LIS 
Before a criminal matter may be appealed to the Su- 
preme Court, it must be a final judgment, and no judg- 
ment will be regarded as final unless the sentence is 
pronounced. State v. Shaw .........0.0...........000. 


Judicial Notice. 


1. 


A judge or court may take judicial notice, whether re- 
quested or not. Bank of Mead v. St. Paul Fire & Ma- 
Fin INS Coe. tenadi sak eet Sel as Rare Vande a aeinte 
Judicial notice may be taken at any stage of the pro- 
ceeding. Bank of Mead v. St. Paul Fire & Marine Ins. 
COs, Asia onitetai dibs eee Ate esadaiagheeesosddcalieas 
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Juries. 


10. 


ll. 


A verdict may be set aside as excessive by the trial 
court or on appeal when, and not unless, it is so clearly 
exorbitant as to indicate that it was the result of pas- 
sion, prejudice, mistake, or some means not apparent 
in the record, or it is clear that the jury disregarded the 
evidence or rules of law. Brahatcek v. Millard School 
DiStrict: i05.03 series VG GAS SHAS Be aad BESTS 
A six-member jury provides an adequate and repre- 
sentative cross section of the community which is suffi- 
cient to determine and apply community standards in 
obscenity cases. State v. Tara Enterprises, Inc. and 
Zachary Productions, Ltd. ...................... 0.005. 
In an action based on gross negligence under the Ne- 
braska guest statute, courts cannot hesitate in direct- 
ing a verdict where the conviction is clear that negli- 
gence in a very high degree is not present. Liston v. 
Bradsnaw 9.6626 2.852540 oe otek cad deeds eos oa ee 
However, if there is adequate proof of negligence, a 
verdict should only be directed where the court can 
clearly say that it fails to approach the level of negli- 
gence in a very high degree under the circumstances. 
Liston:v..-Bradshaw: (o.. 0.9 ase tu past oe tetas es 
In all other cases, it must be left to the jury to deter- 
mine whether it amounts to gross negligence or to mere 
ordinary negligence. Liston v. Bradshaw ............. 
Issues of liability which have not been pleaded should 
not be submitted to the jury for determination. Suhr v. 
City ofSenibner .2.i4-22 he dee ta fatten wena ea luere ges 
Claims for damages which do not arise from the issues 
pleaded should not be submitted to the jury. Suhr v. 
City Of SCriDNe rs. Feser el Rein war nae Opie Heiss. done oS e838 
Claims for damages should not be submitted to the jury 
when the evidence relating thereto is not sufficient to 
enable the jury to determine the amounts of such dam- 
age with reasonable certainty. Suhr v. City of Scribner 
A party seeking damages must furnish appropriate 
data to enable the trier of fact to find such damages 
without resort to conjecture or speculation. Suhr v. 
City-of Scribner 2.95.: 320.5. nove estan iniea oe ae Meee keke 
Value of personal property is a question of fact for de- 
termination of the jury. It is for the jury to resolve 
conflicts in the evidence on this issue and to pass on the 
credibility of witnesses. State v. Rush ................ 
A jury is not required to accept as absolute verity 
every statement of a witness not contradicted by direct 
evidence. The persuasiveness of evidence may be de- 
stroyed even though not contradicted by direct evi- 
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dence. Lintner v. Roos ............ 2... 0c cee eee eee 
Damages for loss of society, comfort, and companion- 
ship resulting from the wrongful death of a child being 
by their very nature problematical, the amount is pe- 
culiarly for the jury to determine, and unless clearly 
wrong, a reviewing court will not interfere with its 
verdict. Garvin v. Coover ............... 0. ccc eee eee 
In determining the sufficiency of evidence to sustain a 
conviction, it is not the province of the Supreme Court 
to resolve conflicts in the evidence, pass on the credi- 
bility of witnesses, determine the plausibility of expla- 
nations, or weigh the evidence. Such matters are for 
the jury. State v. Pankey .............. 0. cece eee eee 
The verdict of the jury must be sustained if, taking the 
view most favorable to the State, there is sufficient evi- 
dence to support it. Statev. Pankey .................. 
Whether a specific delivery date was agreed upon or 
the question of whether delivery was affected within a 
reasonable time is ordinarily a question of fact for the 
jury, not a question of law for the court. Gustav 
Thieszen Irr. Co., Inc. v. Meinberg .................... 
The court should eliminate all matters not in dispute 
and submit to the jury only the controverted questions 
of fact upon which the verdict must depend. Ferlise v. 
RaZmiek 2.4.0 hcki bs 5 sedis ee ad bees ans en ees als 
The question of whether one is guilty of intentionally 
provoking a dog, and is thus barred from recovering 
for a resulting injury by the dog, is generally con- 
sidered a question of fact to be determined by the jury. 
Paulsen v. Courtney .......... 0... 0. cece cece ene 
In an action for loss of support it properly comes within 
the province of the jury to take into account the pur- 
chasing power of money with respect to the commodi- 
ties that are in use by the public generally. Ott v. 
BYank:) g4 esses tide daeigQist hid wine dy ecgdiled a mea hese wee 
The value of money, i.e. its purchasing power, is ele- 
mental within the knowledge and experience of man 
generally, and is not a proper subject for an instruc- 
tions “Ottiv Prank: 66:08 68 entra hie le B56 tw ane. } eee 6 
Where a party has sustained the burden of a trial and 
has succeeded in securing the verdict of a jury on 
controverted issues of fact, he has a right to keep the 
benefit of that verdict unless there is prejudicial error 
in the proceedings by which it was secured. Ott v. 
Prank: siic0 05h ete sn igen ale hate ewes tat See aS 
It is vital in capital cases that the jury should pass 
upon the case free from externa] causes tending to dis- 
turb the exercise of deliberate and unbiased judgment. 
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Nor can any ground of suspicion that the administra- 
tion of justice has been interfered with be tolerated. 
Simants'v..State 2. ..cc0. eked ee ed nes Rete bet 
The requirement that a jury’s verdict must be based 
upon the evidence developed at the trial goes to the 
fundamental integrity of all that is embraced in the 
constitutional concept of trial by jury. Simants v. 
DACs utes es vac Pa ayia tb Get ena dade SN ea aee ear 


Jurisdiction. 


Jurors. 


1. 


The Nebraska Workmen’s Compensation Court has ex- 
clusive original jurisdiction in actions arising under the 
Workmen's Compensation Act. Peak v. Bosse ........ 
As a general rule declaratory relief is not available 
where a statutory remedy has been provided with 
another tribunal given exclusive jurisdiction over the 
action. Peak v. Bosse .............. 000... cece eee eee 
When a trial! court has determined the right to dispose 
of surface waters into an artificial drain under the rule 
of Arthur v. Glover, and the construction of said drain 
has not been completed, such court should retain juris- 
diction of the cause to determine the proper criteria for 
the construction of the drain and until the construction 
has been done in accordance therewith. Nickman v. 
KIPSChnner osc eine ae ak See eae Sales 
The probate court has jurisdiction to construe wills 
when necessary for the benefit of the executor in carry- 
ing out the terms of the will. It has no jurisdiction to 
construe wills to determine the rights of devisees or 
legatees as between themselves, or between the 
executor and persons claiming adversely to the estate. 
Such latter jurisdiction is in the District Court. Page, 
Higgins, Clyde & Avery v. Buchfinck .................. 
A plaintiff must plead and prove the jurisdictional 
facts, the facts which show that the court has jurisdic- 
tion of the subject matter of the action. Creighton- 
Omaha Regional Health Care Corp. v. Douglas County 


When an improper communication with a juror or 
jurors is shown to have taken place in a criminal case, 
a rebuttable presumption of prejudice arises and the 
burden is on the State to prove that the communication 
was not prejudicial. Simants v. State ................. 
Unauthorized communications between jurors and 
third persons or witnesses during the course of jury de- 
liberations are absolutely forbidden and invalidate the 
verdict unless their harmlessness is made to appear. 
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Simants vi:State eho yccu dae ohio gaan ss leis als 
Under section 27-606(2), R. R. S. 1943, a juror may 
testify as to whether extraneous prejudicial informa- 
tion was improperly brought to the jury’s attention. 
No evidence may be received as to the effect of any 
statement upon a juror’s mind, its influence one way or 
another, or the mental processes of a juror in connec- 
tion therewith. Simants v. State ...................... 


Kidnapping. 


While the purpose of committing the crime of kidnapping 


may be to make it possible to commit some other 
crime, the crime of kidnapping is a separate and dis- 
tinct crime for which prosecution may be had. State v. 
Pankey: s6..c0 ete Gh gcinitinhsv cherie phe ohdAecen 


Labor and Labor Relations. 


1. 


A union workman's refusal of a job offer because of a 
union rule prohibiting such acceptance as a result of 
the workman’s status on a union out-of-work list cre- 
ated solely by union action, is a failure without good 
cause to accept suitable work within the meaning and 
purview of the Nebraska unemployment compensation 
statute, section 48-628, R. R. S. 1943. Wentz Heating & 
Air Conditioning Co. v. Kiene ...................2 ee eee 
The provisions of section 48-628 (c) (2) (iii), R. R. S. 
1943, refer to conditions attached to a job offer by an 
employer and not to other conditions unilaterally im- 
posed upon the employment process by a labor union. 
Wentz Heating & Air Conditioning Co. v. Kiene ........ 
In attempting to determine the appropriate unit for ex- 
clusive bargaining purposes under the provisions of the 
Nebraska Court of Industrial Relations Act, the 
mutuality of interest in wages, hours and working con- 
ditions, duties and skills of employees, extent of union 
organization among employees, the desires of employ- 
ees, a policy against fragmentation of units, the estab- 
lished policies of the employees, and the statutory man- 
date to insure proper functioning and operation of gov- 
ernmental service, are to be considered. Those fac- 
tors, however, are not the only factors to be considered, 
nor must each such factor be given equal weight. The 
factors appropriate to a bargaining unit consideration 
and the weight to be given each such factor must vary 
from case to case depending upon its particular appli- 
cability in each case. Sheldon Station Employees 
Assn. v. Nebraska P.P. Dist. .............0 20. - cece 
Before the statutory restrictions prescribed by section 
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Leases. 


48-838 (2), R. S. Supp., 1976, against undue fragmenta- 
tion in the public employment area can be overcome, 
there must be strong evidence justifying the need and 
propriety of such additional division. Sheldon Station 
Employees Assn. v. Nebraska P. P, Dist. .............. 
The mere fact that a public employer voluntarily cre- 
ates employee committees, for the purpose of meeting 
and conferring about matters of mutual interest be- 
tween the public employer and the public employee, 
does not establish that the public employer has recog- 
nized such units as the exclusive collective bargaining 
agent. Sheldon Station Employees Assn. v. Nebraska 
By Pi Dist) das hati teed tee Wea ated abit AR ete To Meads 


Real estate taxes will not be deemed to be a cost of 
“operating and maintaining common areas’’ within the 
meaning of a shopping center lease clause where a 
separate clause specifically addresses the payment of 
taxes. Bishop Buffets, Inc. v. Westroads, Inc. ........ 
The practical construction put upon a lease contract 
cannot control the express, unambiguous provisions of 
the instrument itself. Bishop Buffets, Inc. v. West- 
TOROS, INC 55 50 fogs 84 Wee ne ee do eaeters elated weitaeaaentae 
The addition of interior walls does not constitute ‘‘ex- 
pansion or enlargement”’ of a shopping center unless it 
is otherwise clear that the parties intended such a con- 
struction under the terms of their lease. Bishop 
Buffets, Inc. v. Westroads, Inc. .................. 0000. 
The measure of general damages for wrongful eviction 
of a lessee is the rental value of the leased premises 
less the amount of rent reserved for the remaining por- 
tion of the term. If no amount of damage is proved, 
nominal damages will be allowed. Suhr v. City of 
Scribner ......... abet tiny ah theo heath eats tee Ser aa 
Special damages for wrongful eviction may be awarded 
when such damages are certain and the natural result 
of the wrong. Suhr v. City of Scribner ................ 


Legislature. 


1. 


The Legislature may not prescribe a de novo standard 
of review for judicial review of an exercise of legis- 
lative authority as this would violate the constitutional 
requirement of separation of powers. Lux v. Mental 
Health Board of Polk County ................. 000.0000 
In adopting sections 29-2521.01 to 29-2522, R. S. Supp., 
1978, the Legislature intended to establish a procedure 
whereby the death penalty would be applied uniformly 
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throughout the state. That procedure is not called into 
play where the death penalty is not imposed. State v. 
Welsh i dscxctcisgtaves ladle ad pau GRE ed nade ORAS 
Determination of the feasibility of a water reclamation 
project is a legislative function and is not within the 
scope of the judicial review authorized by section 
46-568, R. R. S. 1943. Twin Loups Reclamation & Irr. 
District v. Blessing ............ 0... ccc ccc eee 
Determination of the adequacy of a supply of water for 
a reclamation project is a legislative function and is not 
within the scope of the judicial review authorized by 
section 46-568, R. R. S. 1943. Twin Loups Reclamation 
& Irr. District v. Blessing ...............-. 0. cece eee 


An exclusion in an automobile liability insurance policy 


which excludes coverage under uninsured motorist cov- 
erage for an insured while occupying an owned high- 
way vehicle, other than an insured automobile, is valid. 
Herrick v. Liberty Mut. Fire Ins. Co. .................. 


Limitations of Actions. 


1. 


The right to collaterally attack orders made in contra- 
vention of the Public Meetings Act for a period of 1 
year is specifically provided by section 84-1414, R. R. 8. 
1943. Witt v. School District No. 70 .................... 
Where labor or material has been furnished by a party 
under distinct contracts, the claim for a mechanic’s 
lien under each contract must be filed within the time 
limited by the statutes for that purpose. Omaha Nat. 
Bank v. Continental Western Corp. .................... 
A change in a statute of limitations which does not im- 
pair existing substantive rights but only alters the pro- 
cedural enforcement of those rights operates on all pro- 
ceedings instituted after its passage, whether the rights 
accrued before or after that date. Denver Wood Prod- 
UCtS: COV. GETYC. 6 ofS esse teehee tian s8 ahig boeak ee hoe ees 
Laws prescribing the time within which particular 
rights may be enforced relate to remedies only and not 
substantive rights. Denver Wood Products Co. v. Frye 


Malpractice. 


1. 


Malpractice may consist in the lack of skill or care in 
diagnosis as well as in treatment. Anderson v. Moore 
In determining what constitutes reasonable and ordi- 
nary care, skill, and diligence on the part of a doctor in 
a particular community, the test is that which phy- 
sicians or surgeons in the same neighborhood and in 
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similar communities engaged in the same or similar 
lines of work would ordinarily exercise for the benefit 
of their patients. Anderson v. Moore .................. 
Proof of medical negligence (malpractice) requires 
two basic evidentiary steps, followed by proof relating 
to proximate cause and damages: (1) Evidence of the 
generally accepted and recognized standard of care or 
skill of the medical community in the particular kind of 
care; and (2) a showing that the physician or surgeon 
in questioning negligently departed from that standard 
in his treatment of the plaintiff. The burden of estab- 
lishing both these essential elements rests upon the 
plaintiff's introduction of expert medical testimony. 
Anderson v. Moore .............. 0-0 ccc eee eevee ene neces 


Mandamus. 


1. 


Mechanic’s 
A’: 


Mandamus is an extraordinary remedy which is not 
awarded as a matter of right. State ex rel. Newbold v. 
County of Buffalo ..... 0.0.0.0... 0c eee eee 
A writ of mandamus should not issue where there is an- 
other plain and adequate remedy available. State ex 
rel. Newbold v. County of Buffalo ..................... 
The relator must show clearly and conclusively that he 
is entitled to the particular relief requested and the re- 
spondents are legally obligated to act. State ex rel. 
Newbold v. County of Buffalo ......................... 
The duty to act must exist at the time the writ is ap- 
plied for and the duty to act must be clear. State ex 
rel. Newbold v. County of Buffalo ..................... 
Mandamus may not be used to control the exercise of 
judicial discretion. State ex rel. Newbold v. County of 
BUPA 08 i558 2G 6. aise t Ba Sehah gy Ponte! aes Bh aos ing eos: ons 


Liens. 

The intent of the lien law is to protect the materialman. 
The law puts the burden on the owner at his own risk to 
make certain that payment has been made for all ma- 
terials delivered to the job. The Wickes Corporation v. 
ERY Co hewcin thie ae anonne outa vata saree tea duntata nn oiatt 
The lien of a materialman for materials furnished for 
the erection of a building, by virtue of an agreement 
with the contractor, extends to such materials only as 
are used in or delivered at the building for use therein. 
The Wickes Corporation v. Frye ...................0.4. 
An architect who furnishes plans and specifications for 
an improvement on real estate is entitled to a me- 
chanic’s lien upon such real estate. Omaha Nat. Bank 
v. Continental Western Corp. ..............-.0..0.. 000 
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Where labor or material has been furnished by a party 
under distinct contracts, the claim for a mechanic's 
lien under each contract must be filed within the time 
limited by the statutes for that purpose. Omaha Nat. 
Bank v. Continental Western Corp. .................... 
The mechanic’s lien statutes require a liberal] construc- 
tion so as to effectuate their objects, and they should 
enforce the equitable principle that everyone who, by 
his labor and materials, contributes to the enhance- 
ment of the property of another should be compen- 
sated. Omaha Nat. Bank v. Continental Western Corp. 
One who furnishes material used in the construction of 
an improvement is not excluded from the benefits of 
the mechanic’s lien law solely because the materials so 
used were furnished to a subcontractor of a contractor. 
Vince Kess, Inc. v. Krueger Constr. Co. ............... 
The object of the mechanic’s lien law being to secure 
the claims of those who have contributed to the erection 
of a building, it should receive the most liberal con- 
struction to give full effect to its provisions. Vince 
Kess, Inc. v. Krueger Constr. Co. ..................0005 
The object of the statute in permitting an account for 
labor and materials furnished to be filed for record is to 
apprise persons dealing with the real estate of the ex- 
istence of such claim for a lien. Vince Kess, Inc. v. 
Krueger Constr. Co. 20.0.0... cece eee eee ee 


Mental Health. 


1. 


It is the nature of the function, and not merely its statu- 
tory origin, which determines whether a governmental 
function is legislative or judicial. Lux v. Mental 
Health Board of Polk County .....................000.. 
The determination of whether a function is legislative 
or judicial must necessarily be made on a case-by-case 
basis as it is not possible to define precisely the line be- 
tween the functions. Lux v. Mental Health Board of 
Polk: Coun tye fin 03 jhe db i ae Mnsie ate eee as 
Commitment proceedings are judicial in nature, and 
District Courts must review the decisions of mental 
health boards de novo on the records. Lux v. Mental 
Health Board of Polk County .....................0005. 
The requirements of section 83-1009, R. R. S. 1943, 
which defines a mentally ill dangerous person, are met 
when medical diagnoses of paranoid schizophrenia and 
an unprovoked assault and threatening behavior are 
shown by clear and convincing proof. Lux v. Mental 
Health Board of Polk County .......................40.. 
The opinion of a general practitioner of medicine as to 
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mental condition is admissible in commitment pro- 
ceedings, § 83-1010, R. R. S. 1943, provided a proper 
foundation is laid. Lux v. Mental Health Board of Polk 
COUNtLY® wis pnd ina hat aie Poerod are dee eran 
Section 83-1009(1), R. R. S. 1943, although it refers to 
‘‘recent violent acts,’’ does not require evidence of 
more than one violent act or threat. § 49-802, R. R.S. 
1943. Lux v. Mental Health Board of Polk County ..... 


Minority Shareholders. 


Minors. 


In a proceeding by a dissenting shareholder seeking a 
finding and determination of the fair value of shares of 
stock under the provisions of section 44-133.06, R. R. 8. 
1943, the statutory provisions as to a judgment against 
the insurance company for the fair value of the shares, 
together with interest, are mandatory. Becker v. Natl. 
American Ins. Co. 1.6... eee ene 


A decree fixing custody of minor children will not be 
modified unless there has been a change in circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the 
children require such action. Bokelman v. Bokelman 
Whether or not a minor 14 years of age is of sufficient 
knowledge, discretion, and appreciation of danger that 
he may be subject to the defense of contributory negli- 
gence is generally a question of fact for the jury. 
Brahatcek v. Millard School District .................. 
A decree for the payment of child support may be 
modified only when a subsequent change in circum- 
stances requires such modification in the best interests 
of the children. Tilden v. Tilden ...................... 
The amount of child support ordered to be paid by a 
parent should be determined according to the status, 
situation, and character of the parties; the anticipated 
needs of the children; and the financial position and 
ability of both parents. Tilden v. Tilden .............. 
The determination of an amount of child support should 
be reasonable according to the discretion of the court in 
view of the circumstances; there is no mathematical 
formula for the calculation of such amount. Tilden v. 
THEN oees weg ee dae a PREM ReRalen weed Called UME Ae 
In determining the question of who should have the 
care and custody of a child upon the dissolution of a 
marriage, the paramount consideration must be the 
best interests and welfare of the child. McCurry v. 
MCCUPny? 05 seis eh ieee ted ins Gee elma adie esas 
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The determination of the trial court with respect to 
awarding or changing the custody and support of minor 
children is subject to review but will not ordinarily be 
disturbed on appeal unless there is a clear abuse of dis- 
cretion or it is clearly against the weight of the evi- 
dence. McCurry v. McCurry .................0.000005 
The best interests of the children is the paramount con- 
sideration in determining issues of custody. Fleharty 
VePilen arty: a2 ecient 003% tena sola Ga ates 104 wan alain 
No preference in awarding custody of children shall be 
given either parent on account of the sex of such par- 
ent, and there is no presumption that either parent is 
more fit than the other to have such custody. § 42-364, 
R. S. Supp., 1976. Fleharty v. Fleharty ............... 
In determining the question of who should have the 
care and custody of children upon the dissolution of a 
marriage, the paramount consideration is the best in- 
terests and welfare of the children. Moninger v. 
MOnIN Ber 2i.- ose. cies tage slit Kelana geo ects ele Norte pol canonanncks toned 
Ordinarily, alternating custody of young children 
should be avoided. Moninger v. Moninger ............ 
A trial court may exercise the statutory power to take 
custody of the minor children of a marriage when it is 
uncertain that an award of custody to one parent or the 
other will be in the best interests of the children. Berry 
V.-BOFPY) 5 cak.e ing pares herbie Nias Le ok Lats taw Gage T Mend bebe 
A decree placing custody of minor children in the court 
with possession in one of the parents is not required to 
state specific provisions for the monitoring of that pos- 
session. Berry v. Berry ............ cc cece eee eee ae 
In determining the question of alimony and division of 
property, the court shall have regard for the circum- 
stances of the parties, duration of the marriage, a his- 
tory of the contributions to the marriage by each party, 
including contributions to the care and education of the 
children, and interruption of personal careers or educa- 
tional opportunities, and the ability of the supported 
party to engage in gainful employment without inter- 
fering with the interests of any minor children in the 
custody of such party. Campbell v. Campbell ......... 
Although damages for the wrongful death of a child 
may include loss of society, comfort, and companion- 
ship, the same must be shown by the evidence to have a 
monetary value. Garvinv. Coover ................... 
Damages for loss of society, comfort, and companion- 
ship resulting from the wrongful death of a child being 
by their very nature problematical, the amount is pe- 
culiarly for the jury to determine, and unless clearly 
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17. 


18. 


19. 


wrong, a reviewing court will not interfere with its ver- 
Gict. Garvin v. Coover ........ 0. e nee 
The right of parental custody and control is a natural 
but not an inalienable right. The public also has a 
paramount interest in the protection of the rights of 
children. State v. Chant .................... 00-2000 00. 
In a proceeding in juvenile court under sections 43-202 
(2) and 43-209, R. S. Supp., 1978, the court may ter- 
minate all parental rights of the parents if the court 
finds it would be in the best interests of the child to so 
terminate parental rights. The decision to terminate 
parental rights need not be based upon proof beyond a 
reasonable doubt. State v. Chant ..................... 
Where a juvenile defendant is being prosecuted in the 
District Court and has not had an opportunity for a 
hearing on the matter of transfer to juvenile juris- 
diction as required by section 43-202.02, R. S. Supp., 
1978, ordinarily the proper procedure to cure the pro- 
cedural defect is to hold such a hearing and to de- 
termine whether or not such transfer should have been 
granted. If the court, based upon sufficient evidence, 
finds the evidence did not require the transfer, then the 


conviction need not be set aside in post conviction pro- ° 


ceedings. State v. Tweedy ...........6.. cece eee eens 


Motions, Rules, and Orders. 


1. 


A city or village attorney whose duties include prose- 
cuting violations of ordinances and state statutes may 
not voluntarily represent anyone charged with a crime, 
unless his employment as attorney for a defendant is 
approved by an order of the court in which the case is 
pending. State ex rel. Nebraska State Bar Assn. v. 
IOI SC OI a2 shears ttesdieshcaals: «AS iat kbs Grantee bs aera tahe apse dead 
Section 29-822, R. R. S. 1943, provides that any person 
aggrieved by an unlawful search and seizure may 
move for return of the property so seized and to sup- 
press its use as evidence. However, the motion must 
be filed at least 10 days before trial or at the time of ar- 
raignment, whichever is the later, unless otherwise 
permitted by the court for good cause shown. State v. 
Brady: f2).5 ook ee occ en nettles een ns Boe eA 
After a first motion for post conviction relief has been 
judicially determined, any subsequent motion for post 
conviction relief from the same conviction and sen- 
tence may be dismissed by the District Court, unless 
the motion affirmatively shows on its face that the 
basis relied upon for relief was not available at the 
time of filing a prior motion for post conviction relief. 
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State v.. Newton: <....c6.6 sp eee es sedan Be ge eae 
A motion to withdraw a guilty plea addresses itself to 
the direction of the trial judge, and, in the absence of a 
clear abuse of that discretion, the appellate court will 
notinterfere. State v. Miller ......................... 
A pretrial order, entered following a pretrial confer- 
ence, controls the subsequent course of the action un- 
less modified. Egle v. Kitt .................0......00. 


Motor Vehicles. 


1. 


An exclusion in an automobile liability insurance policy 
which excludes coverage under uninsured motorist cov- 
erage for an insured while occupying an owned high- 
way vehicle, other than an insured automobile, is valid. 
Herrick v. Liberty Mut. Fire Ins. Co. .................. 
Testimony that an officer smelled a strong odor of 
marijuana is sufficient to furnish probable cause to 
search a vehicle without a warrant, at least where 
there is sufficient foundation as to the expertise of the 
officer. State v. Daly ......... 0... eee eee 
Failure to stop before entering an intersection, as di- 
rected by a traffic signal or stop sign, is not, when 
standing alone, sufficient to constitute gross negli- 
gence. Liston v. Bradshaw ................ 020. e eee 
Several acts of negligence may, in combination, 
amount to gross negligence within the meaning of the 
automobile guest statute. Liston v. Bradshaw ........ 
In an action based on gross negligence under the Ne- 
braska guest statute, courts cannot hesitate in direct- 
ing a verdict where the conviction is clear that negli- 
gence in a very high degree is not present. Liston v. 
Bradsn awe ssc pie ch ood Ae w dee $d SiN eg ee oa, Sood 
However, if there is adequate proof of negligence, a 
verdict should only be directed where the court can 
clearly say that it fails to approach the level of negli- 
gence in a very high degree under the circumstances. 
Liston v. Bradshaw ........... 0... cece cece cent eee 
In all other cases, it must be left to the jury to deter- 
mine whether it amounts to gross negligence or to mere 
ordinary negligence. Liston v. Bradshaw ............. 
In the determination of whether all the evidence in a 
specific case is sufficient to submit the issue of gross 
negligence to the jury, the presence of imminent 
danger visible to, known by, or made known to a 
driver, together with a persistence in negligence heed- 
less of the consequences, are factors to be given ma- 
terial, if not controlling, consideration. Liston v. Brad- 
SHAW > fed ee eslc ead aaa Seat en ead 
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10. 
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13. 
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15. 


16. 


“Gross negligence’ within the meaning of the automo- 
bile guest statute is great and excessive negligence, or 
negligence in a very high degree. It indicates the ab- 
sence of even slight care in the performance of a duty. 
Liston v. Bradshaw ........ 0.0.2... cee cece cnet eee ee 
Fact that appellant consumed alcohol subsequent to 
time of accident does not make officer’s request for 
blood test unreasonable. Rudatv. Pearson ........... 
Fact that appellant consumed alcohol subsequent to 
time of accident does not make his refusal to take blood 
test reasonable. Rudat v. Pearson .................... 
A violation of the ‘‘Nebraska Rules of the Road’’ is a 
crime, and the prosecution for such violation is a 
criminal action. State v. Huffman .................... 
The execution of the certificate of title is the exclusive 
method of conveying ownership to a motor vehicle, but 
the certificate is not in itself conclusive of ownership. 
Weiss v. Union Ins. Co. ........... 0... cece eens 
Probable cause for searching a motor vehicle is to be 
determined in view of its mobility and by a practical 
and not a technical standard, and differs from that re- 
quired to search a fixed structure. State v. Booth ..... 
It is generally negligence, as a matter of law, for a 
motorist to drive his vehicle on a highway in such man- 
ner that he is unable to stop or turn aside in time to 
avoid a collision with an object within his range of 
vision. Greenwade v. Drake .......................--. 
An exception exists to the foregoing rule but only when 
the object struck is such that it blends into the sur- 
rounding area and cannot ordinarily be observed by the 
exercise of ordinary care in time to avoid a collision. 
Greenwade v. Drake .......... 0... ccc cee teen 


Municipal Corporations. 


1. 


Courts will presume that the legislative body, in en- 
acting ordinances, acted within their authority, and the 
burden rests upon those who challenged their validity 
to show that, in the matter called in question, the action 
of the municipal authorities was arbitrary, unreason- 
able, and without substantial relation to public safety, 
health, morals, or the general welfare. Copple v. City 
OL LAN CONN ese eee ruise tal Meera GA ae ine tao we See 
A city ordinance adopting a comprehensive plan is a 
legislative act. Copple v. City of Lincoln .............. 
Under the doctrine of separation of powers, courts 
should not inquire into the motives of legislators when- 
ever an adopted ordinance is legislative in character. 
Copple v. City of Lincoln ........... 06.00. cece eee eee 
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However, even where the acts of a public body are leg- 
islative in character, courts must consider and apply 
statutes and ordinances disqualifying a public official 
from voting on or participating in actions taken by a 
public body, because of an existing conflict of interest 
on the part of the official. Copple v. City of Lincoln ... 
The majority vote of a city council need not be invaili- 
dated where the alleged disqualifying interest of a 
member, in regard to the subject matter being consid- 
ered, is general or of a minor character. Copple v. 
City of Lincoln: 2.0 oa i a a eakeee et Ms eee 
The decision as to whether a particular interest is suffi- 
cient to disqualify is necessarily a factual one and de- 
pends on the circumstances of the particular case. 
Copple v. City of Lincoln ............0.. 00.2. eee eee 
A comprehensive development plan is merely a policy 
statement that may be implemented by a zoning reso- 
lution. It is the zoning resolution which has the force of 
law. Copple v. City of Lincoln ........................ 
Where notice is required, a notice of a special meeting 
of a city council posted in three public places at 10 
p.m., on the day preceding the meeting is not reason- 
able advance publicized notice of the meeting as re- 
quired by section 84-1411, R. R. S. 1943. Pokorny v. 
City,of Schuyler. esccsisisia wees vcieead, cade ae oleae 
Negotiations for the purchase of land need not be con- 
ducted at an open meeting but deliberations of a city 
council as to whether an offer to purchase real estate 
should be made should take place in an open meeting. 
Pokorny v. City of Schuyler ..................0..02...0. 
An agenda which gives reasonable notice of the mat- 
ters to be considered at a meeting of a city council 
complies with section 84-1411, R. R. S. 1943. Pokorny v. 
City of Schuyler ......... 0... cece eee e eee ee 
Any defect in the call for a special meeting of the coun- 
cil of a city of the second class is immaterial if all 
members of the council are present and participate in 
the meeting without objection. Pokorny v. City of 
SCHUVler sce. sigs Vee aA eis awa alae Se dae Mb ee eS 
Where a defect occurs in proceedings of a govern- 
mental body, ordinarily the defect may be cured by 
new proceedings commencing at the point where the 
defect occurred. Pokorny v. City of Schuyler ......... 
The delegation of the performance of a ministerial act 
by a principal to an agent, and the performance by the 
agent consistent with his instructions, makes the act 
that of the principal. Hanson v. City of Omaha ........ 
Minimum visual acuity standards promulgated by the 
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17. 


Personnel Department of the City of Omaha with the 
concurrence of the Fire Division for the employment of 
firefighters are held to be reasonable, and not arbitrary 
or capricious; and to bear a reasonable relationship to 
fitness of applicants and their capacity to discharge the 
duties of a city firefighter. Such standards are directly 
related to the health and safety of both the firemen and 
the public; and constitute a proper exercise of the 
police power of the state, and are not unconstitutional. 
McCrea v. Cunningham ............ 0.00. c ee eee eee ee 
In the exercise of police power delegated to a city, it is 
generally for municipal authorities to determine what 
rules, regulations, and ordinances are required for the 
health, comfort, and safety of the people. McCrea v. 
Cunnin gna «isis. ic coy Le so a eh RE Ee ete aes ER 
Sections 48-1101 and 48-1102(8), R. R. S. 1943, of the Ne- 
braska Fair Employment Practice Act, do not mandate 
the employment of firemen with visual defects which 
affect their ability to engage in their occupation. Mc- 
Crea v. Cunningham ........... 0. cee ec eee ee 
Sections 20-126 and 20-131, R. R. S. 1943, setting forth 
the policy of this state to employ the blind and visually 
handicapped do not require the employment of firemen 
with visual handicaps where that disability prevents 
the performance of the work involved. McCrea v. Cun- 
MIN SNM oe es eek slave shel ehaacinieh owl an oes Agee a we 


Negligence. 


1. 


In an action for negligence, the burden is on the plain- 
tiff to show that there was a negligent act or omission 
by the defendant and that it was a proximate cause of 
the plaintiff’s injury or a cause which proximately con- 
tributed to it. Brahatcek v. Millard School District 

Negligence must be measured against the particular 
set of facts and circumstances which are present in 
each case. Brahatcek v. Millard School District ...... 
Negligence is defined as doing something which an or- 
dinary, prudent person would not have done under 
similar circumstances or failing to do something which 
an ordinary, prudent person would have done under 
similar circumstances. Brahatcek v. Millard School 
District, 605 choses Saree Ghee ee soe oie a ee Val as 
Where lack of supervision by an instructor is relied on 
to impose liability, such lack must appear as the proxi- 
mate cause of the injury. Brahatcek v. Millard School 
District. oo eoie eS. Sl nd ae hn eed oe ona ess Na ee 
Inattention to the duty to exercise care in a situation 
which reasonably may be regarded as hazardous is evi- 
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dence of negligence, notwithstanding the act or omis- 
sion involved would not in all cases, or even ordinarily, 
be productive of injurious consequences. Brahatcek v. 
Millard Schoo! District ..........00... 00... 
The risk reasonably to be perceived defines the duty to 
be obeyed; it is the risk reasonably within the range of 
apprehension, of injury to another person, that is taken 
into account in determining the existence of the duty to 
exercise care. Brahatcek v. Millard School District ... 
“‘Proximate cause’ as used in the law of negligence is 
that cause which in the natural and continuous se- 
quence, unbroken by an efficient intervening cause, 
produces the injury and without which the injury would 
not have occurred. Brahatcek v. Millard School Dis- 
UPC’: bs ei ia oad sans aaidued a deeit ii teats alt at eee awe 
Travelers Indemnity Co. v. Center Bank .............. 
Generally, the effect of an intervening negligent act is 
tested by determining whether it was such as might 
reasonably have been foreseen as a consequence of the 
claimed negligence of the original actor. Brahatcek v. 
Millard School District .............0. 0.02.0... 0020.2 a ee 
The law does not recognize precision in foreseeing the 
exact hazard or consequence which happens. It is suf- 
ficient if what occurs is one of the kind of consequences 
which might reasonably be foreseen. Brahatcek v. 
Millard School District ............. 2... .0...... 0.000005. 
Whether or not a minor 14 years of age is of sufficient 
knowledge, discretion, and appreciation of danger that 
he may be subject to the defense of contributory negli- 
gence is generally a question of fact for the jury. 
Brahatcek v. Millard School District .................. 
The doing of an act with appreciation of the amount of 
danger is necessary in order to say as a matter oflawa 
person is negligent. Brahatcek v. Millard School Dis- 
MPIC Urs ee et cae a tren meena Pol ees AES Bae ae 
Failure to stop before entering an intersection, as di- 
rected by a traffic signal or stop sign, is not, when 
standing alone, sufficient to constitute gross negli- 
gence. Listonv. Bradshaw ....................0-2 eee 
Several acts of negligence may, in combination, 
amount to gross negligence within the meaning of the 
automobile guest statute. Liston v. Bradshaw ........ 
In an action based on gross negligence under the Ne- 
braska guest statute, courts cannot hesitate in direct- 
ing a verdict where the conviction is clear that negli- 
gence in a very high degree is not present. Liston v. 
Bradshaw: ciriécc wccninn Pasa diet cdadenad bemyoedband ook 
However, if there is adequate proof of negligence, a 
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23. 


verdict should only be directed where the court can 
clearly say that it fails to approach the level of negli- 
gence in a very high degree under the circumstances. 
Liston v. Bradshaw ............... 0.0 cece eee eee 
In all other cases, it must be left to the jury to de- 
termine whether it amounts to gross negligence or to 
mere ordinary negligence. Liston v. Bradshaw ....... 
In the determination of whether all the evidence in a 
specific case is sufficient to submit the issue of gross 
negligence to the jury, the presence of imminent dan- 
ger visible to, known by, or made known to a driver, to- 
gether with a persistence in negligence heedless of the 
consequences, are factors to be given material, if not 
controlling, consideration. Liston v. Bradshaw ....... 
“Gross negligence’’ within the meaning of the automo- 
bile guest statute is great and excessive negligence, or 
negligence in a very high degree. It indicates the ab- 
sence of even slight care in the performance of a duty. 
Liston v. Bradshaw ......... 0.0... cece cece eee eens 
Before a bank is liable in negligence to a maker for ac- 
cepting a check from an agent or employee of the 
maker who has obtained the check from the maker by 
giving to the maker the name of the payee, not intend- 
ing the payee to have any interest in the check, it must 
appear that the bank either was placed on such notice 
as would justify one in believing that further investi- 
gation was necessary or otherwise in some manner 
acted, in accepting the check, in a commercially un- 
reasonable manner. Travelers Indemnity Co. v. Cen- 
fOr Bank® .crcieisa is Se ttecoi gate pee espa Sei 2 aes Dated ee 
One is not negligent in failing to perform an act which 
it did not in the first instance have a duty or obligation 
to perform. Travelers Indemnity Co. v. Center Bank 
Even where conduct is negligent, it is still required that 
the conduct be a substantial factor in bringing about 
the harm. Causation in this sense inevitably involves 
the idea of responsibility, and it is not enough that the 
harm would not have occurred had the individual de- 
fendant not been negligent. Travelers Indemnity Co. 
viiCentér Bank®s io cies cick. dces Se sent tae Aye bd hie s 
Malpractice may consist in the lack of skill or care in 
diagnosis as well as in treatment. Anderson v. Moore 
In determining what constitutes reasonable and ordi- 
nary care, skill, and diligence on the part of a doctor in 
a particular community, the test is that which phy- 
sicians or surgeons in the same neighborhood and in 
similar communities engaged in the same or similar 
lines of work would ordinarily exercise for the benefit 
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of their patients. Anderson v. Moore .................. 
Proof of medical negligence (malpractice) requires 
two basic evidentiary steps, followed by proof relating 
to proximate cause and damages: (1) Evidence of 
the generally accepted and recognized standard of care 
or skill of the medical community in the particular kind 
of care; and (2) a showing that the physician or sur- 
geon in question negligently departed from that stand- 
ard in his treatment of the plaintiff. The burden of es- 
tablishing both these essential elements rests upon the 
plaintiff’s introduction of expert medical testimony. 
Anderson v. Moore ......... 0.0... : eee eee cee ete eens 
Although damages for the wrongful death of a child 
may include loss of society, comfort, and companion- 
ship, the same must be shown by the evidence to have a 
monetary value. Garvinv. Coover ...............-.5. 
Damages for loss of society, comfort, and companion- 
ship resulting from the wrongful death of a child being 
by their very nature problematical, the amount is pe- 
culiarly for the jury to determine, and unless clearly 
wrong, a reviewing court will not interfere with its ver- 
dict. Garvin v. Coover ........... 6.0. c cece cee eee 
A real estate broker is an agent owing a fiduciary duty 
(1) to use reasonable care, skill, and diligence in pro- 
curing the greatest advantage for his client, and (2) to 
act honestly and in good faith, making full disclosures 
to his client of all material facts affecting his interests. 
A neglect to do so renders him liable to his client for 
whatever loss the latter may suffer as a consequence 
thereof. Brezina v. Hill............ aid debe Daeetan ted, Piaeteake't ve 
It is generally negligence, as a matter of law, for a 
motorist to drive his vehicle on a highway in such man- 
ner that he is unable to stop or turn aside in time to 
avoid a collision with an object within his range of 
vision. Greenwade v. Drake .................-..00 eee 
An exception exists to the foregoing rule but only when 
the object struck is such that it blends into the sur- 
rounding area and cannot ordinarily be observed by the 
exercise of ordinary care in time to avoid a collision. 
Greenwade v. Drake ........ 0.6 cece ccc eee eee 
In an action for loss of support it properly comes within 
the province of the jury to take into account the pur- 
chasing power of money with respect to the commodi- 
ties that are in use by the public generally. Ott v. 
PEP AN Kt sys gies atacd Woh, Sees Ss ete AG Sas a Rh St ef teagan va 


Negotiable Instruments. 


1. 


Before a bank is liable in negligence to a maker for ac- 
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cepting a check from an agent or employee of the 
maker who has obtained the check from the maker by 
giving to the maker the name of the payee, not in- 
tending the payee to have any interest in the check, it 
must appear that the bank either was placed on such 
notice as would justify one in believing that further in- 
vestigation was necessary or otherwise in some man- 
ner acted, in accepting the check, in a commercially 
unreasonable manner. Travelers Indemnity Co. v. 
Center’ Bank’... os2 20.2 Sead coe ea ak eae oe ease 
An instrument is not delivered until it has passed be- 
yond the dominion, control, and authority of its maker 
and is no longer capable of being recalled; and where 
the maker gives the instrument to a third party to hold 
until the happening of some contingency, there is no de- 
livery. Weiss v. Union Ins. Co. ....................--. 
Unless specifically denied in the pleadings, signatures 
on a promissory note are admitted, and when the signa- 
tures are admitted, production of the instrument en- 
titles the holder to recover unless the defendant estab- 
lishes a defense. Columbus Bank & Trust Co. v. High 
Country Stable 0. ccc cect eee nese ends aanecen tesa 
When signatures are admitted, the burden is upon the 
defendant to plead and prove a defense. Columbus 
Bank & Trust Co. v. High Country Stable .............. 


Participation in the hearing required under section 79- 
1254, R. R. S. 1943, is ordinarily a waiver of any defect 
in the notice of the hearing. Witt v. School District No. 
TO cisvn $5 sy DE Ree AE Ca MON oT 7 A Ay ESE OE ES 
Any person who has notice of a meeting and attends the 
meeting should be required to object specifically to the 
lack of public notice at the meeting, or be held to have 
waived his right to object on that ground at a later 
date. A timely objection will permit the public body to 
remedy its mistake promptly and defer formal action 
until the required public notice can be given. Witt v. 
School District No. 70 ...............0 02222. c eee eee 
A tenured teacher whose position has been abolished 
has a right to be retained to fill any vacancy for which 
she is qualified for the next school] year which occurs 
after notice of the elimination of her position. Witt v. 
School District No. 70 ............ 0.0... cee cee 
Where notice is required, a notice of a special meeting 
of a city council posted in three public places at 10 
p.m., on the day preceding the meeting is not reason- 
able advance publicized notice of the meeting as re- 
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quired by section 84-1411, R. R. S. 1943. Pokorny v. 
Gity:of Schuyler ©2320 00 oes ged cae age da a aids 
An agenda which gives reasonable notice of the mat- 
ters to be considered at a meeting of a city council 
complies with section 84-1411, R. R. S. 1943. Pokorny v. 
City of Schuyler 0.0.0.0... ccc cece teens 
Allowances for child support are not final but are sub- 
ject to modification when required, after notice and 
hearing. Erickson v. Erickson ...........-....0eeeuee 
Compliance with the Uniform Commercial Code for 
notification as to the disposition of collateral is a condi- 
tion precedent to a secured creditor’s right to recover a 
deficiency. Citizens State Bank v. Sparks ............. 
The burden of proof is on the secured party to prove 
compliance with the statutory requirements of notice 
and reasonableness of notice. Citizens State Bank v. 
Sparks? scien iy wean Sts took gob lls lah aha Saree aawnte eloas 
Where a secured party conducts a private sale of repos- 
sessed collateral security, the notice required by sec- 
tion 9-504 (3), U. C. C., is reasonable notification of the 
time after which any private sale is to be made. Citi- 
zens State Bank v. Sparks .......... 0.0 ccc cee eee eee 
Relinquishment of keys to an automobile being held as 
collateral, for a limited purpose, and execution of title 
to that automobile, which execution is unauthorized, 
does not constitute a waiver by the debtor of reasonable 
notice required by section 9-504 (3), U. C. C. Citizens 
State Bank v. Sparks .... 0.6.0... ccc cece eee eee 
The notice provisions of section 79-501 et seq., R. R. 8S. 
1943, do not apply to a board of education meeting to 
approve general expenses such as a contract for ar- 
chitectural services. Banks v. Board of Education of 
Chase: County 1...i% 6 ycian Se wees tis iat ine wi alensler eons 


Officers and Directors. 


1. 


Unauthorized acts of an officer of a corporation may be 
ratified by the corporation by conduct implying 
approval and adoption of the acts in question. D & J 
Hatchery, Inc. v. Feeders Elevator, Inc. .............. 
Ratification of unauthorized acts may be express or 
may be inferred from silence and inaction; if the corpo- 
ration, with knowledge of the unauthorized act or of 
facts putting it upon notice thereof, does not disavow 
the agency and disaffirm the transaction within a rea- 
sonable time, it will be deemed to have ratified it. D & 
J Hatchery, Inc. v. Feeders Elevator, Inc. ............ 
The retention of benefits secured by an unauthorized 
act of an agent with knowledge of the source of such 
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benefits and the means by which they were obtained is 

a ratification of the act of the agent. D & J Hatchery, 

Inc. v. Feeders Blevator, Inc. .............2.. 0200 69 
4. A shareholders’ suit proceeding as a cause for damages 

on behalf of the policyholders and based upon the 

premise that the corporate directors violated their fi- 

duciary duties is an equitable action and triable de 

novo in this court. Doyle v. Union Ins. Co. ............ 599 
5. Section 44-224.05, R. R. S. 1943, which authorizes the Di- 

rector of Insurance of the State of Nebraska to approve 

or disapprove contracts of bulk reinsurance, by which a 

domestic insurance company operating on other than 

the stock plan, may cede its business to another li- 

censed insurer, and which statute requires that such 

contract of bulk reinsurance make a fair and equitable 

provision for distribution to policyholders of the ceding 

company of their equity in the surplus funds, does not 

abrogate the common law duties of corporate directors 

to policyholders of a mutual insurance company and 

the approval of the contract by the Director of Insur- 

ance does not insulate the directors of the company 

from liability for violation of their fiduciary duties. 

Doyle v. Union Ins. Co. ...... 6. eee 599 
6. Directors are fiduciaries or trustees and must comply 

with the applicable fiduciary duties in their dealings 

with the corporation. Doyle v. Union Ins. Co. ......... 599 
7. Where a director has acted in complete good faith and 

breached no fiduciary duties, then he is not liable for 

mere mistakes in judgment; but a violation by a direc- 

tor of a duty required by law, whether willful, fraudu- 

lent, or negligent, is a breach of trust and the director 

is liable for any damages proximately caused by the 

breach. Doyle v. Union Ins. Co. ..............00...00. 599 
8. Directors should have a general knowledge of the man- 

ner in which the corporate business is conducted; and, 

where the duty of knowing exists, ignorance because of 

neglect of duty on the part of a director creates the 

same liability as actual knowledge and failure to act on 

that knowledge. Doyle v. Union Ins. Co. .............. 599 
9. The issue of whether void or voidable acts of corporate 

directors may be ratified by an approving vote of the 

shareholders arises only when there has been full dis- 

closure to the shareholders of all material facts. Doyle 

vw. Union Ins: CO. gsi sos ein eh ce en ee ales ew Hg eae 599 


Ordinances. 
1. Courts will presume that the legislative body, in en- 
acting ordinances, acted within their authority, and the 
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burden rests upon those who challenged their validity 
to show that, in the matter called in question, the action 
of the municipal authorities was arbitrary, unreason- 
able, and without substantial relation to public safety, 
health, morals, or the general welfare. Copple v. City 
Of LAN COMM. Ss Sows eae ea ee ke Mieke be ee Ee 
A city ordinance adopting a comprehensive plan is a 
legislative act. Copple v. City of Lincoln .............. 
Under the doctrine of separation of powers, courts 
should not inquire into the motives of legislators when- 
ever an adopted ordinance is legislative in character. 
Copple v. City of Lincoln ........ 0. eee 
Where the record shows that an ordinance prescribes 
uniform court costs for a range of offenses irrespective 
of the amount of the fine and that the costs are actually 
collected pursuant to a court proceeding and nothing in 
the record shows that the costs collected are not com- 
pensatory, then the sums collected as court costs will 
not be held to be penalties. DeCamp v. City of Lincoln 
The test of legitimacy is the existence of a real and sub- 
stantial relationship between the exercise of those 
powers in a particular manner, and the peace, public 
health, public morality, public safety, or the general 
welfare of the city. Eckstein v. City of Lincoln ........ 
A police regulation cannot arbitrarily invade private 
property or personal rights. Eckstein v. City of Lin- 
GOIN hints F cntecle at GW ye tuaeclote Walaseth ce ede deg tolgettdact age a8 Dad dyanebe 
There must be a reasonable relationship between the 
object the ordinance seeks to accomplish and the 
means by which it operates. Eckstein v. City of Lin- 
CONS oe in nad a task PE PGR RE EGE RAN AR RL EE OR ROS 
There must be a clear, real, and substantial connection 
between the assumed purpose of the enactment and its 
actual provisions. Eckstein v. City of Lincoln ......... 


Parent and Child. 


1. 


A decree fixing custody of minor children will not be 
modified unless there has been a change in circum- 
stances indicating that the person having custody is un- 
fit for that purpose or that the best interests of the 
children require such action. Bokelman v. Bokelman 
A decree fixing child support payments is not subject 
to modification in the absence of a material change in 
circumstances occurring subsequent to the entry of the 
decree requiring modifications in the best interests of 
the children. White v. White.......................0.. 
Where the trial court specifically rejects the child sup- 
port provisions of a property settlement agreement and 
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10. 


11. 


12. 


reserves determination of the amount of child support, 
its subsequent order pursuant to that reservation is an 
initial determination, and not a modification of the 
original decree. White v. White ....................04. 
In determining the amount of child support, all attend- 
ant circumstances including the status, situation, and 
character of the parties must be considered. White v. 
WHITES 2. Seamiatr nRat Aoi re hdan ehe Voki iets aioiaecens 
A decree for the payment of child support may be mod- 
ified only when a subsequent change in circumstances 
requires such modification in the best interests of the 
children. Tildenv. Tilden ............... 0... cc ee eee 
The amount of child support ordered to be paid by a 
parent should be determined according to the status, 
situation, and character of the parties; the anticipated 
needs of the children; and the financial position and 
ability of both parents. Tilden v. Tilden.............. 
The determination of an amount of child support should 
be reasonable according to the discretion of the court 
in view of the circumstances; there is no mathematical 
formula for the calculation of such amount. Tilden v. 
TRG I fo so2e cis 856 Sy aca veces sk ck Wane tists tes ene ea Ga tat ond Metis 4 ie 
In determining the question of who should have the care 
and custody of a child upon the dissolution of a mar- 
riage, the paramount consideration must be the best 
interests and welfare of the child. McCurry v. McCurry 
The determination of the trial court with respect to 
awarding or changing the custody and support of minor 
children is subject to review but will not ordinarily be 
disturbed on appeal unless there is a clear abuse of 
discretion or it is clearly against the weight of the evi- 
dence. McCurry v. McCurry ........... 0 ccc cece eens 
The best interests of the children is the paramount con- 
sideration in determining issues of custody. Fleharty 
Vi MIGNArty: oh 5 iced be he el eS iia a Sa Are eb ange Sea 
No preference in awarding custody of children shall be 
given either parent on account of the sex of such par- 
ent, and there is no presumption that either parent is 
more fit than the other to have such custody. § 42-364, 
R. S. Supp., 1976. Fleharty v. Fleharty ............... 
In determining the amount of child support to be 
awarded, the status, character, and situation of the 
parties and attendant circumstances must be consid- 
ered. In determining these circumstances, the finan- 
cial position of the husband as well as the estimated 
costs of support of the children must be taken into ac- 
count. A decision on this matter rests in the sound dis- 
cretion of the trial court and will not be disturbed on 
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appeal unless it appears that the court abused its dis- 
cretion. Erickson v. Erickson ...................-0..- 
In determining the question of who should have the 
care and custody of children upon the dissolution of a 
marriage, the paramount consideration is the best in- 
terests and welfare of the children. Moninger v. Mon- 
PING OP oe siecle Sie tea gee cha datas a k Miaans: Saaraag hand afer d eat hece aera Tyee 
Ordinarily, alternating custody of young children should 
be avoided. Moninger v. Moninger ................... 
A trial court may exercise the statutory power to take 
custody of the minor children of a marriage when it is 
uncertain that an award of custody to one parent or the 
other will be in the best interests of the children. Berry 
Vi BOPrry: .:ct io sSsaies Sh a eieregs we dae ni ee SRRE EE Oa Oe 
A decree placing custody of minor children in the court 
with possession in one of the parents is not required to 
state specific provisions for the monitoring of that pos- 
session. Berry v. Berry ........... cesses ee cece eeenes 
The right of parental custody and control is a natural 
but not an inalienable right. The public also has a 
paramount interest in the protection of the rights of 
children. State v. Chant .........0 0... eee e eee eee eee 
In a proceeding in juvenile court under sections 43-202 
(2) and 43-209, R. S. Supp., 1978, the court may termi- 
nate all parental rights of the parents if the court finds 
it would be in the best interests of the child to so 
terminate parental rights. The decision to terminate 
parental rights need not be based upon proof beyond a 
reasonable doubt. State v. Chant ..................... 
In cases involving custody of neglected or dependent 
children and the termination of parental rights in juve- 
nile court, the findings of the trial court will not be dis- 
turbed on appeal unless they are against the weight of 
the evidence. The judgment of the trial court will be 
upheld on appeal unless there is an abuse of discretion. 
State, vy, ‘Cnant,.. otc cscnta vane did eatin tat ek Woe ola 
When natural parents cannot rehabilitate themselves 
within a reasonable time after the adjudication hearing, 
the best interests of the children require that a final 
dispositional hearing be held without delay. State v. 
Chant oes acs cies bidisiiecese dhs aydeaniepesre a dates ee SNe crane os 


The Real Estate Commission of the State of Nebraska, 
in imposing penalties for violation of state law, may 
consider the relative culpability of parties to the same 
transaction. Grubaugh v. State ex rel. State Real 
Estate Commission 
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2. 


10. 


11. 


Penalties. 
The Real Estate Commission of the State of Nebraska, in 


In the construction of the terms of an agreement, effect 
must be given, if possible, to all portions of the con- 
tract in order to determine and effectuate the intention 
of the parties. Bishop Buffets, Inc. v. Westroads, Inc. 
The addition of interior walls does not constitute ‘‘ex- 
pansion or enlargement’’ of a shopping center unless it 
is otherwise clear that the parties intended such a con- 
struction under the terms of their lease. Bishop Buffets, 
Inc. v. Westroads, Inc. ...... 0.0... eee eee 
If the language used ina contract drafted by one of the 
parties is susceptible of more than one meaning, it 
should be given the construction which the other party 
would be fairly justified in giving it. Bishop Buffets, 
Inc. v. Westroads, Inc. ........ 0... . eee eee 
Before any party can invoke the jurisdiction of the court 
he must have standing to sue. He must have some 
real interest in the cause of action, or a legal or equita- 
ble right, title, or interest in the subject matter of the 
controversy. Stahmer v. Marsh ...................... 
A plaintiff must have some remedial interest which the 
law of the forum can recognize and enforce. Stahmer 
VE Marshs 2s genate geiko aia, 4 eae OR addins etek 
In order to maintain an action to enforce private rights 
the plaintiff must show that he will be benefited by the 
relief to be granted. Stahmer v. Marsh............... 
It is a fundamental requirement of the right to declara- 
tory relief that there be a justiciable issue between the 
parties. Stahmer v. Marsh.....................004 Hoes 
A requisite precedent condition for obtaining declara- 
tory relief is that the parties seeking declaratory relief 
have a legally protectible interest or right in the contro- 
versy. Stahmerv. Marsh............. 0.00. 0ce cece cues 
Separate causes of action may not be joined in a single 
petition unless each cause affects all parties. § 25-702, 
R.R.S. 1943. Stahmerv. Marsh...................4. 
A party having interest adverse to the interests of the 
parties he seeks to represent may not sue as repre- 
sentative of a class under the provisions of section 25-319, 
R. R. 8. 1943. Twin Loups Reclamation & Irr. District 
Vi BIOSSIN Gs 2 ce24 Je Fosse 6 Bie ernsia sive Ss Ea RN mehee wh area deetbcols 


imposing penalties for violation of state law, may con- 
sider the relative culpability of parties to the same 
transaction. Grubaugh v. State ex rel. State Real 
Estate Commission .......... 0.0... c cece cece een een 
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Personal Representative. 
The personal representative of a deceased person acting 


Pleadings. 
1. 


reasonably for the benefit of the interested persons 
may sell any real property of the estate following a 
court order with notice given in the manner prescribed 
by statute. § 30-2476 (23), R. R. 8. 1943. Booth v. Reis- 
GOP ER cit iris Se Pere oe POA! Wy tel ih darter Sons ad 


After a first motion for post conviction relief has been 
judicially determined, any subsequent motion for post 
conviction relief from the same conviction and sen- 
tence may be dismissed by the District Court, unless 
the motion affirmatively shows on its face that the 
basis relied upon for relief was not available at the time 
of filing a prior motion for post conviction relief. State 
Vi NOQWtON G68 cosh red sce kasee Rt acclarnnnba Day Se Ba ava eles a pose eee 
Issues of liability which have not been pleaded should 
not be submitted to the jury for determination. Suhr v. 
City of Scribner ...cc. cc.sc.c0eie eaccias deen sede neu dei 
Claims for damages which do not arise from the issues 
pleaded should not be submitted to the jury. Suhr v. 
City Of Scribner: 5 :635.04.0 ese 5550 we cco tiene ea eee dag es 
Affirmative allegations made by a defendant in his 
answer to a cross-claim against him by a codefendant, 
which allegations are in essence denials of allegations 
of the cross-claim, are not to be treated as judicial 
admissions upon which the plaintiff may rely in his 
claim against the defendant, where the rights of the 
cross-claiming defendant against his codefendant arise 
from an independent contract between them. Cook v. 
BeeOrmann eva isouinhvces eon eed cae Fareed tae onaewts on 88 
Separate causes of action may not be joined in a single 
petition unless each cause affects all parties. § 25-702, 
R. R.S. 1943. Stahmer v. Marsh...................... 
A plaintiff must plead and prove the jurisdictional 
facts, the facts which show that the court has jurisdic- 
tion of the subject matter of the action. Creighton- 
Omaha Regional Health Care Corp. v. Douglas County 


Plea in Abatement. 
An error in overruling a plea in abatement is cured if the 


Pleas. 


evidence at trial is sufficient to permit the jury to find 
guilt beyond a reasonable doubt. State v. Price....... 


Where a plea of guilty is made pursuant to a plea bar- 


gain and the sentence is in complete conformity with 
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the plea agreement, it is not reversible error for the 
attorney to fail to advise the defendant of appeal pos- 
sibilities. State v. Hoppes ................0..2- 20220 


Police Officers and Sheriffs. 


1. 


Testimony that an officer smelled a strong odor of mari- 
juana is sufficient to furnish probable cause to searcha 
vehicle without a warrant, at least where there is suf- 
ficient foundation as to the expertise of the officer. 
State<vi. Daly icc Py ncsied Ga vane wiwe dee ya weG adatene ts bahirds 
The determination as to whether identification pro- 
cedures conducted by the police were unnecessarily 
suggestive and conducive to a substantial likelihood of 
irreparable mistaken identification is to be made by a 
consideration of the totality of the circumstances. State 
Vit LOSOPW: (isis 520 tee ee ahate oe einse Ries a vlaca gn enue Couipsaye eyes Sevan 
The requirement of Miranda v. Arizona, 384 U. S. 436, 
86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966), that a defendant 
be informed of his constitutional rights applies only to 
in-custody interrogations. State v. Price.............. 
A police officer may in appropriate circumstances and 
in an appropriate manner approach a person for the 
purpose of investigating possible criminal behavior 
even though there is no probable cause to make an 
arrest. State v. Booth ............. 0c cece cece eee eee 
Probable cause for search or arrest without a warrant 
can rest upon the collective knowledge of the police 
rather than solely on that of the officer who actually 
makes the search or arrest, when there is some degree 
of communication between the two. State v. Booth.... 
Circumstances and conduct which may very well not 
excite the suspicion of the ordinary person might be 
highly significant to a law enforcement officer trained 
in the habits and conduct and paraphernalia of users of 
drugs. State v. Booth ............ cee eee eee 


Police Powers. 


1. 


Minimum visual acuity standards promulgated by the 
Personnel Department of the City of Omaha with the 
concurrence of the Fire Division for the employment of 
firefighters are held to be reasonable, and not arbi- 
trary or capricious; and to bear a reasonable relation- 
ship to fitness of applicants and their capacity to dis- 
charge the duties of a city firefighter. Such standards 
are directly related to the health and safety of both 
the firemen and the public; and constitute a proper 
exercise of the police power of the state, and are not 
unconstitutional. McCrea v. Cunningham ............. 
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In the exercise of police power delegated to a city, it is 
generally for municipal authorities to determine what 
rules, regulations, and ordinances are required for the 
health, comfort, and safety of the people. McCrea v. 
Cunningham is ioedsd edd ice oe kage dhe oo ea aad bse 
A legal presumption exists in favor of the validity of 
such rules, regulations, and ordinances, and the burden 
is upon the party attacking it as invalid to show by clear 
and unequivocal evidence that it is arbitrary, unrea- 
sonable, or confiscatory. McCrea v. Cunningham ..... 
The owner's right to use his property is subject, how- 
ever, to reasonable regulation, restriction, and control 
by the state in the legitimate exercise of its police 
powers. Eckstein v. City of Lincoln................... 
The test of legitimacy is the existence of a real and 
substantial relationship between the exercise of those 
powers in a particular manner, and the peace, public 
health, public morality, public safety, or the general 
welfare of the city. Eckstein v. City of Lincoln........ 


Poor and Indigent. 


1. 


The county board by statute is made the overseer of the 
poor and the county has a mandatory duty to provide 
for poor persons whether they are residents or non- 
residents of the county. Creighton-Omaha Regional 
Health Care Corp. v. Douglas County .................. 
A county may be liable for the reasonable value of nec- 
essary hospital services furnished to a poor person 
where the county board after receiving notice of the sit- 
uation neglects or refuses to make any arrangements 
for the care of the poor person. Creighton-Omaha Re- 
gional Health Care Corp. v. Douglas County ........... 
A hospital which furnishes hospital services to a poor 
person without prior authorization by the county board 
acts at its peril with respect to reimbursement from 
county funds. Creighton-Omaha Regional Health Care 
Corp. v. Douglas County ........... 0.0... ccc eee eee 


Post Conviction. 


1. 


A court may properly deny an evidentiary hearing 
upon a motion to vacate a conviction filed under sec- 
tion 29-3001, R. R. S. 1943, upon a determination after 
an examination of the files and records of the case that 
the petitioner is entitled to no relief. State v. Miles.... 
After a first motion for post conviction relief has been 
judicially determined, any subsequent motion for post 
conviction relief from the same conviction and sen- 
tence may be dismissed by the District Court, unless 
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the motion affirmatively shows on its face that the 
basis relied upon for relief was not available at the 
time of filing a prior motion for post conviction relief. 
State:v, NEWtold 5.3005, gan eetaan tied He need ge oaneeenG ans 
Matters relating to sentences imposed within statutory 
limits do not form a basis for post conviction relief. 
State’v... HOPPes sn iis ihe sala eee eh wie led 
Where a juvenile defendant is being prosecuted in the 
District Court and has not had an opportunity for a 
hearing on the matter of transfer to juvenile jurisdic- 
tion as required by section 43-202.02, R. S. Supp., 1978, 
ordinarily the proper procedure to cure the procedural 
defect is to hold such a hearing and to determine 
whether or not such transfer should have been granted. 
If the court, based upon sufficient evidence, finds the 
evidence did not require the transfer, then the convic- 
tion need not be set aside in post conviction proceed- 
ings. State v. Tweedy ............... 2... cece cece eee 


Principal and Agent. 


1. 


The delegation of the performance of a ministerial act 
by a principal to an agent, and the performance by the 
agent consistent with his instructions, makes the act 
that of the principal. Hanson v. City of Omaha........ 
A broker is entitled to his commission in accordance 
with the terms of his listing contract, and the right to 
compensation is not impaired by subsequent inability 
or unwillingness of the owner to consummate the sale 
on the terms prescribed. Brezina v. Hill.............. 
A commission cannot be collected by the agent for his 
services if he has willfully disregarded, in a material 
respect, an obligation which the law devolves upon him 
by reason of his agency. Brezina v. Hill .............. 
A real estate broker is an agent owing a fiduciary duty 
(1) to use reasonable care, skill, and diligence in pro- 
curing the greatest advantage for his client, and (2) to 
act honestly and in good faith, making full disclosures 
to his client of all material facts affecting his interests. 
A neglect to do so renders him liable to his client for 
whatever loss the latter may suffer as a consequence 
thereof. Brezinav. Hill.................. 0 cece eee eee 
The rule requiring a broker to act with utmost good 
faith toward his principal places him under a legal 
obligation to make a full, fair, and prompt disclosure to 
his employer of all facts within his knowledge which 
are or may be material to the matter in connection with 
which he is employed, which might affect his princi- 
pal’s rights and interests or influence his action in rela- 
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tion to the subject matter of the employment, or which 
in any way pertain to the discharge of the agency which 
the broker has undertaken. Brezinav. Hill ........... 


Probable Cause. 


1. 


Testimony that an officer smelled a strong odor of mari- 
juana is sufficient to furnish probable cause to search 
a vehicle without a warrant, at least where there is 
sufficient foundation as to the expertise of the officer. 
State wv Daly. gsi 24 eens Shee ee eae dle hata es 
Under the Fourth Amendment to the Constitution of the 
United States the standard for determining probable 
cause for arrest and for search and seizure is the same. 
Probable cause exists in the Fourth Amendment sense 
where the facts and circumstances, within the officers’ 
knowledge and of which they have reasonably trust- 
worthy information, are sufficient in themselves to 
warrant a man of reasonable caution to believe that an 
offense has been or is being committed. State v. Brady 
An odor of marijuana is sufficient to furnish probable 
cause to search a vehicle without a warrant if the exper- 
tise of the officer is shown. State v. Ruzicka.......... 
Proof of medical negligence (malpractice) requires 
two basic evidentiary steps, followed by proof relating 
to proximate cause and damages: (1) Evidence of the 
generally accepted and recognized standard of care or 
skill of the medical community in the particular kind 
of care; and (2) a showing that the physician or sur- 
geon in question negligently departed from that stand- 
ard in his treatment of the plaintiff. The burden of es- 
tablishing both these essential elements rests upon the 
plaintiff’s introduction of expert medical testimony. 
Anderson v. Moore ........... 0... 00: c cece eee eee 
A police officer may in appropriate circumstances and 
in an appropriate manner approach a person for the 
purpose of investigating possible criminal behavior even 
though there is no probable cause to make an arrest. 
State*v Booth: 2 s.0 isin edhe slau ei ibubemesid aad 
The existence of probable cause for a warrantless 
search must be determined on the particular facts and 
circumstances of each case which must be determined 
by a practical and not by any technical standard, and 
where time is of the essence it is a highly relevant fac- 
tor in evaluating the circumstances. State v. Booth... 
Probable cause for search or arrest without a warrant 
can rest upon the collective knowledge of the police 
rather than solely on that of the officer who actually 
makes the search or arrest, when there is some degree 
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10. 


of communication between the two. State v. Booth.... 
A furtive gesture when coupled with prior reliable in- 
formation may constitute probable cause for search or 
arrest. State v. Booth ............ 00... 0. eee eee eee 
Probable cause for searching a motor vehicle is to be 
determined in view of its mobility and by a practical 
and not a technical standard, and differs from that re- 
quired to search a fixed structure. State v. Booth..... 
Given probable cause to search, from a constitutional 
standpoint there is no difference between on the one 
hand seizing and holding a car at the station house be- 
fore presenting the probable cause issue to the magis- 
trate and on the other hand carrying out an immediate 
search without a warrant. State v. Booth............. 


Probate and Administration. 


Proof. 


1. 


The personal representative of a deceased person act- 
ing reasonably for the benefit of the interested per- 
sons may sell any real property of the estate follow- 
ing a court order with notice given in the manner pre- 
scribed by statute. § 30-2476 (23), R. R. S. 1943. Booth 
Ve ReiSQOPfE iis ec6. dnc sicciie ea He ite vie Gace aS tee ete gel 
The probate court has jurisdiction to construe wills 
when necessary for the benefit of the executor in carry- 
ing out the terms of the will. It has no jurisdiction to 
construe wills to determine the rights of devisees or 
legatees as between themselves, or between the execu- 
tor and persons claiming adversely to the estate. Such 
latter jurisdiction is in the District Court. Page, Hig- 
gins, Clyde & Avery v. Buchfinck ..................... 
Where an executor does not request a construction of 
the will, the court has no authority to bind the heirs or 
legatees by any construction. Page, Higgins, Clyde & 
Avery v. Buchfinck ......... 0... 0 ccc ce eee cee eens 


In disciplinary proceedings of members of the bar, the 
relator must establish the allegations in the formal 
charges by a preponderance of the evidence, so that the 
court is satisfied to a reasonable certainty that the 
charges are true. State ex rel. Nebraska State Bar 
Assn. v. Hollistein ......... 00. cee cece ee tenes 
In disciplinary proceedings of members of the bar the 
findings must be sustained by a higher degree of proof 
than that required in civil actions yet falling short of 
the proof required to sustain a conviction in a criminal 
action. State ex rel. Nebraska State Bar Assn. v. Holl- 
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In a proceeding for the disbarment of an attorney at 
law the presumption of innocence applies, and the 
charge made against him must be established by a clear 
preponderance of the evidence. State ex rel. Nebraska 
State Bar Assn. v. Hollstein ........... 0.0.0.0... 000008 
The test of the sufficiency of circumstantial evidence 
in a criminal prosecution is whether the facts and cir- 
cumstances tending to connect the accused with the 
crime charged are of such a conclusive nature as to ex- 
clude to a moral certainty every rational hypothesis 
except that of guilt. State v. Whitney ................. 
Evidence of other crimes, wrongs, or acts may be ad- 
missible in evidence as proof of motive, opportunity, 
intent, preparation, plan, knowledge, identity, or ab- 
sence of mistake or accident. § 27-404 (2), R. R. S. 
1943: State:v;Rushs. cco se eia sake wie dale Peel eie was A 


The personal representative of a deceased person act- 
ing reasonably for the benefit of the interested per- 
sons may sell any real property of the estate follow- 
ing a court order with notice given in the manner pre- 
scribed by statute. § 30-2476 (23), R. R. S. 1943. Booth 
Vi Reisdorft tice cic cb iat aniwr toed hdadia ots Ghee. 
A property division in a dissolution of marriage decree 
from which no appeal is taken is not subject to modifi- 
cation, and ordinarily will not thereafter be vacated or 
modified as to such property provisions in the absence 
of fraud or gross inequity. Bokelman v. Bokelman... 
A division of property rests in the sound discretion of 
the District Court, and in the absence of an abuse of 
discretion will not be disturbed on appeal. McCurry v. 
McCurry). ini fos sctctlaenatern das ade wd bade Bhs 5s 
An architect who furnishes plans and specifications for 
an improvement on real estate is entitled to a mechan- 
ic’s lien upon such real estate. Omaha Nat. Bank v. 
Continental Western Corp. .......... 2.0. ccc scence eeeee 
Negotiations for the purchase of land need not be con- 
ducted at an open meeting but deliberations of a city 
council as to whether an offer to purchase real estate 
should be made should take place in an open meeting. 
Pokorny v. City of Schuyler ..................020 0.000 
A division of property which is not patently unfair will 
not ordinarily be disturbed by this court on appeal. 
Erickson v. Erickson .................. Pavers meres” 
When dissolution of a marriage is decreed, the court 
may order payment of such alimony by one party to 
the other and division of property as may be reason- 
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10. 


11. 


12. 


13. 


14. 


able, having regard for the circumstances of the par- 
ties, duration of the marriage, a history of the contri- 
butions to the marriage by each party, including con- 
tributions to the care and education of the children, 
and interruption of personal careers or educational op- 
portunities, and the ability of the supported party to 
engage in gainful employment without interfering with 
the interests of any minor children in the custody of such 
party. Erickson v. Erickson ............. ccs cee eeeeee 
Where a secured party in a mortgage foreclosure action 
seeks only to sell the real estate and to apply the sale 
proceeds against the debt of the mortgagors, the action 
is a proceeding against collateral pledged by the mort- 
gagor and is not an action for a deficiency judgment. 
First Nat. Bank of Omaha v. Kizzier .................. 
Before a guardian may proceed to sell the real estate of 
his ward he must comply with the statutes in effect at 
the time of sale. Albert v. Stueber.................... 
If the property which is attempted to be put in trust is 
so uncertain that it cannot be separated or distinguished 
from the individual property of the trustee, the trust 
will be void for uncertainty. No trust will be created 
where the property to be the subject of the trust is left 
uncertain. Page, Higgins, Clyde & Avery v. Buch- 
ERTL CK os. sini 5 io eden Viera a eke s Faces gee ba Tela che SANYO OES Be F 
In a dissolution action, the distribution of property 
rests in the sound discretion of the trial court and, in 
the absence of an abuse of that discretion, will not be 
disturbed on appeal. Davis v. Davis ..........-...-.-- 
A judgment of the trial court fixing the amount of ali- 
mony or making distribution of property will not be 
disturbed on appeal unless it is patently unfair on the 
record. Campbell v. Campbell .................0- eee 
In determining the question of alimony and division of 
property, the court shall have regard for the circum- 
stances of the parties, duration of the marriage, a his- 
tory of the contributions to the marriage by each party, 
including contributions to the care and education of the 
children, and interruption of personal careers or edu- 
cational opportunities, and the ability of the supported 
party to engage in gainful employment without inter- 
fering with the interests of any minor children in the 
custody of such party. Campbell v. Campbell......... 
A trustee is required to dispose of trust property on the 
most advantageous terms which it is reasonably pos- 
sible for him to secure for the benefit of those whom 
he represents. Where he breaches this duty, the 
measure of damages is the difference between the 
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price for which the property was sold and its fair and 
reasonable market value at the time of the sale. Doyle 
Vs “Uni0n INS:! CO. 6 stoves sales caps eve alee alsa ged dee ae 6 oct bee woe 
One seeking specific performance of an oral contract 
for the conveyance of real estate has the burden of 
proving by a preponderance of the evidence a con- 
tract that is clear, satisfactory, and unequivocal in its 
terms. Rudolph v. Hartung.................... 0.000 ee 
In order to enforce an oral contract for the convey- 
ance of a part of the estate of a deceased person the 
evidence of the contract and its terms must be clear and 
satisfactory; and the thing done constituting perform- 
ance must be such as is referable solely to the con- 
tract sought to be enforced and not such as might be 
referable to some other and different contract. Rudolph 
Vertu ged siecle beni ch he teed seis 
The right to full and free use and enjoyment of one’s 
property in a manner and for such purposes as the 
owner may choose, so long as it is not for the main- 
tenance of a nuisance or injurious to others, is a priv- 
ilege protected by law, and one of which a property 
owner may not be deprived without due process of law. 
Eckstein v. City of Lincoln ......................00 00 
The owner’s right to use his property is subject, how- 
ever, to reasonable regulation, restriction, and control 
by the state in the legitimate exercise of its police 
powers. Eckstein v. City of Lincoln................... 
A police regulation cannot arbitrarily invade private 
property or personal rights. Eckstein v. City of Lin- 
COMMS ieee Sie Bi lsieirers BAe Rig nolo aad Beanslioae DE Gk Ae eee Bae 
Valuation of property is a matter of judgment, and a 
contract based upon inadequate consideration will not 
be set aside on that reason alone, unless, as the rule is 
generally stated, the inadequacy is so great as to fur- 
nish of itself evidence of fraud. West Gate Bank v. 
Wberharde ti. 5 ccs eee eee este bs tbe st weed sda wea 
Where money or property belonging to another was not 
paid or turned over to the person entitled to receive it 
at the time when it should have been paid or turned 
over, interest is generally allowed. Brezina v. Hill.... 
Interest is allowable where the conduct of a party justi- 
fies its allowance, particularly where money or property 
belonging to another is wrongfully withheld to the en- 
richment of the debtor and to the detriment of the cred- 
itor. Brezina v. Hill .......... 0.0... ccc cece eee eee 
Except where modified by statute, to ‘‘convey’’ means 
to pass or transmit title to property from one to an- 
other. Krause v. Crossley ........... 2.0... c eee e neces 
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Property Settlement Agreements. 


1. 


Where the trial court specifically rejects the child 
support provisions of a property settlement agreement 
and reserves determination of the amount of child 
support, its subsequent order pursuant to that reserva- 
tion is an initial determination, and not a modification 
of the original decree. White v. White ................ 
A party to a property settlement agreement entered 
into pursuant to section 42-366, R. R. S. 1943, may not, 
as a matter of right, withdraw therefrom prior to ap- 
proval or disapproval of the agreement by the trial 
court. Sebesta v. Sebesta .......... 0.0.0. ccc e eee eee 
A property settlement agreement by the parties to an 
action for dissolution of marriage will be considered 
in the light of the economic circumstances of the parties 
and the evidence at the hearing to decide whether or 
not it is unconscionable; if it is not found unconscion- 
able, it binds both the parties and the court. Sebesta 
vi Sebesta:::. seo. nov teu tre eidinciasslawd egenat ake eset 


Prosecuting Attorneys. 


1. 


A city or village attorney whose duties include prose- 
cuting violations of ordinances and state statutes may 
not voluntarily represent anyone charged with a crime, 
unless his employment as attorney for a defendant is 
approved by an order of the court in which the case is 
pending. State ex rel. Nebraska State Bar Assn. v. 
Hl Stein 4a fac enti apace ences Sh ade aa deeet sole toe 
Ignorance of the law is no excuse. It applies with even 
greater emphasis to an attorney at law who is expected 
to be learned in the law. It should be particularly 
applicable to a city attorney who should make himself 
conversant with the duties of his office. A city attor- 
ney should also be aware of disciplinary rules and ad- 
visory opinions, particularly those applicable to his 
duties as a public officer such as a county or city attor- 
ney. State ex rel. Nebraska State Bar Assn. v. Holl- 
Stel sn det aieieaces Segeledate tio poiteeguat th kiade ohare 
An agreement that charges will be dropped if an 
accused person passes a polygraph test is not binding 
unless it has been approved by the trial court. State v. 
JOSEPH o.6 bec 0 Cegte star tedeawde eee nae okey MNES aes 
The decision to allow endorsement of a new witness by 
the prosecutor is addressed to the sound discretion of 
the trial court. State v. Price ................ eee eeee 
Testimony presented by a prosecutor with a view toward 
subsequent impeachment does not come within the pro- 
hibition against the knowing use of perjured testimony. 
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Statesv: Price: <....2454 pus we ee eet Weleda hag ae pees 


Proximate Cause. 


1. 


In an action for negligence, the burden is on the plain- 
tiff to show that there was a negligent act or omission 
by the defendant and that it was a proximate cause of 
the plaintiff's injury or a cause which proximately con- 
tributed to it. Brahatcek v. Millard School District... 
Where lack of supervision by an instructor is relied 
on to impose liability, such lack must appear as the 
proximate cause of the injury. Brahatcek v. Millard 
School Districts: .scsowa ive ee sani Wav devas Sal 
“‘Proximate cause’’ as used in the law of negligence 
is that cause which in the natural and continuous se- 
quence, unbroken by an efficient intervening cause, 
produces the injury and without which the injury would 
not have occurred. Brahatcek v. Millard School Dis- 
PPC teh oe ee cA es isetiads NOT Mordev ine ainod nh hee tet mee pean 
Generally, the effect of an intervening negligent act 
is tested by determining whether it was such as might 
reasonably have been foreseen as a consequence of the 
claimed negligence of the original actor. Brahatcek v. 
Millard School District ........ 0.0... eee eee eee 
The law does not recognize precision in foreseeing the 
exact hazard or consequence which happens. It is suf- 
ficient if what occurs is one of the kind of consequences 
which might reasonably be foreseen. Brahatcek v. 
Millard School District ........ 0.0... 0c. ccc e ee eee eee 


Public Meetings. 


1. 


There was no violation of the Nebraska open meeting 
law, sections 84-1408 to 84-1414, R. R. S. 1943, where at 
a recess taken during a lawful public meeting called by 
the board of county commissioners of Lancaster County, 
certain of the commissioners and others present, re- 
tired to an adjoining room, the door to which was 
open at all times, with no one being excluded, and an 
informal conversation was had by the commissioners 
and others with reference to an item of business on the 
agenda of the meeting, but where no formal action 
or vote was taken thereon until the board of commis- 
sioners reconvened in regular session following the 
recess. Copple v. City of Lincoln..................... 
The purpose of the open meeting Jaw is to insure that 
public policy is formulated at open meetings of the 
bodies to which the law is applicable. Pokorny v. City 
Ofe SCHUWYICR wired oy daa ena? Reged y une wed ahe ahi 
Where notice is required, a notice of a special meeting 
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of a city council posted in three public places at 10 p.m., 
on the day preceding the meeting is not reasonable 
advance publicized notice of the meeting as required 
by section 84-1411, R. R. S. 1943. Pokorny v. City of 
Schuyler ss. i 3ce tps eee dite Pe bie td dition es Spee kas 
Negotiations for the purchase of land need not be con- 
ducted at an open meeting but deliberations of a city 
council as to whether an offer to purchase real estate 
should be made should take place in an open meeting. 
Pokorny v. City of Schuyler ................ 0.0.0 ce aus 
An agenda which gives reasonable notice of the mat- 
ters to be considered at a meeting of a city council 
complies with section 84-1411, R. R. S. 1943. Pokorny v. 
City Of Schuyler... oi ecsieds aged ni Agasiels cas vie age Seas 
Any defect in the call for a special meeting of the coun- 
cil of a city of the second class is immaterial if all 
members of the council are present and participate in 
the meeting without objection. Pokorny v. City of 
SCHUYVIOR iierstsis eid oS era Sg Shida oe ese Sansa es aac oluueitn 
Where a defect occurs in proceedings of a governmental 
body, ordinarily the defect may be cured by new pro- 
ceedings commencing at the point where the defect oc- 
curred. Pokorny v. City of Schuyler .................. 


Public Meetings Act. 


1. 


Any person who has notice of a meeting and attends the 
meeting should be required to object specifically to the 
lack of public notice at the meeting, or be held to have 
waived his right to object on that ground at a later date. 
A timely objection will permit the public body to rem- 
edy its mistake promptly and defer formal action until 
the required public notice can be given. Witt v. School 
District. NOeT0, gatcesset he cas eret te ones Muda 
The right to collaterally attack orders made in con- 
travention of the Public Meetings Act for a period of 1 
year is specifically provided by section 84-1414, R. R. S. 
1943. Witt v. School District No. 70............ 00.0002. 


Public Officers and Employees. 


1. 


However, even where the acts of a public body are leg- 
islative in character, courts must consider and apply 
statutes and ordinances disqualifying a public official 
from voting on or participating in actions taken bya 
public body, because of an existing conflict of interest 
on the part of the official. Copple v. City of Lincoln... 
The majority vote of a city council need not be invali- 
dated where the alleged disqualifying interest of a 
member, in regard to the subject matter being con- 
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sidered, is general or of a minor character. Copple 
v. City of Lincoln ........... 0.2 eee een es 
The decision as to whether a particular interest is suf- 
ficient to disqualify is necessarily a factual one and 
depends on the circumstances of the particular case. 
Copple v. City of Lincoln .................. 0.20.0 000005 
Any defect in the call for a special meeting of the coun- 
cil of a city of the second class is immaterial if all mem- 
bers of the council are present and participate in the 
meeting without objection. Pokorny v. City of Schuyler 
The delegation of the performance of a ministerial act 
by a principal to an agent, and the performance by the 
agent consistent with his instructions, makes the act 
that of the principal. Hanson v. City of Omaha........ 
Before the statutory restrictions prescribed by section 
48-838 (2), R. S. Supp., 1976, against undue fragmen- 
tation in the public employment area can be over- 
come, there must be strong evidence justifying the 
need and propriety of such additional division. Shel- 
don Station Employees Assn. v. Nebraska P. P. Dist. 
The mere fact that a public employer voluntarily cre- 
ates employee committees, for the purpose of meeting 
and conferring about matters of mutual interest between 
the public employer and the public employee, does not 
establish that the public employer has recognized such 
units as the exclusive collective bargaining agent. 
Sheldon Station Employees Assn. v. Nebraska P. P. 
DISC .58 SE Sar ai te Ras A pare tae ne OR ec eas 


Public Policy. 


1. 


The purpose of the open meeting law is to insure that 
public policy is formulated at open meetings of the 
bodies to which the law is applicable. Pokorny v. City 
Of Schuyler’ oi s.562cc acu tee ceka ee taka Vea ete ee Hed eae dus 
Sections 20-126 and 20-131, R. R. S. 1943, setting forth 
the policy of this state to employ the blind and visually 
handicapped do not require the employment of fire- 
men with visual handicaps where that disability pre- 
vents the performance of the work involved. McCrea v. 
Cunningnam  s... 36 si6se cca hncting neve dese se a adteacas 
A bargain in whole or in part for or in consideration of 
illicit sexual intercourse or of a promise thereof is 
illegal; but subject to this exception, such intercourse 
between parties to a bargain previously or subsequently 
formed does not invalidate it. Taylor v. Frost........ 
The doctrine that one who seeks the help of a court of 
equity must come into equity with clean hands is 
founded upon public policy, and conflicting public policy 
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considerations may require relaxation or limitation of 
the application of that equitable maxim. Taylor v. 
|<) Se a 652 


Public Service Commission. 

1. In granting an application to obtain telephone service 
from an adjacent service area under the provisions of 
sections 75-612 through 75-615, R. R. S. 1943, the Ne- 
braska Public Service Commission may include in the 
service territory change an applicant whose service is 
reasonably adequate when inclusion is necessary to 
avoid a duplication of facilities within the meaning of 
section 75-613 (2), R. R. S. 1943, and when service to 
other applicants in that territory is inadequate. Reis v. 
Glenwood Telephone Membership Corp. ............... 187 

2. An easily correctible defect in service is not alone suf- 
ficient to support a finding of no ‘‘reasonably adequate’’ 
service within the meaning of section 75-613 (1), R. R. S. 
1943. Reis v. Glenwood Telephone Membership Corp. 187 

3. In determining the economic soundness of the proposed 
revision as required by section 75-613 (2), R. R. S. 1943, 
the Nebraska Public Service Commission must con- 
sider the financial condition of the protestant telephone 
company, the effect of the revision on its income and 
ability to service its debt, the likelihood that the revi- 
sion will require future rate increases by the affected 
company, the fact that subscribers other than the appli- 
cants may have equally meritorious claims, and the 
general effect of economic erosion and waste, as well 
as other matters which may be material and relevant 
to the issue of economic soundness. Reis v. Glen- 
wood Telephone Membership Corp. ...............008- 187 

4. The Public Service Commission may reconsider an 
order on its own motion during the 30 days after the 
mailing of a copy of the order and before an appeal to 
the Supreme Court has been taken. Upon the expira- 
tion of 30 days from the mailing of a copy of the 
order, or upon an appeal being perfected to the Su- 
preme Court, the power of the Public Service Com- 
mission to reconsider its order upon its own motion, 
or upon the motion of an interested party who should 
otherwise have perfected an appeal, terminates and 
such order becomes final and binding. Nebraska P. P. 
Dist. v- Huebner oi 0. cacd eee ieee ee sav ba weenie s 587 


Quiet Title. 
For consideration on appeal under our statute, section 
25-21, 115, R. R. S. 1943, governing pleadings in quiet 
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title actions, it is not necessary to specify the nature of 
adverse claims but only that the defendants claim or 
appear to have some interest in the real estate and that 
the evidence reflect the question was considered by the 
trial court. Krause v. Crossley .............0...e eevee 


Ratification. 


1. 


Unauthorized acts of an officer of a corporation may be 
ratified by the corporation by conduct implying ap- 
proval and adoption of the acts in question. D & J 
Hatchery, Inc. v. Feeders Elevator, Inc. .............. 
Ratification of unauthorized acts may be express or may 
be inferred from silence and inaction; if the corpora- 
tion, with knowledge of the unauthorized act or of 
facts putting it upon notice thereof, does not disavow 
the agency and disaffirm the transaction within a rea- 
sonable time, it will be deemed to have ratified it. 
D & J Hatchery, Inc. v. Feeders Elevator, Inc......... 
The retention of benefits secured by an unauthorized 
act of an agent with knowledge of the source of such 
benefits and the means by which they were obtained 
is a ratification of the act of the agent. D & J Hatchery, 
Inc. v. Feeders Elevator, Inc. ........ 20.0... 0... cee eee 
The issue of whether void or voidable acts of corpo- 
rate directors may be ratified by an approving vote of 
the shareholders arises only when there has been full 
disclosure to the shareholders of all material facts. 
Doyle v. Union Ins. Co. ..... 0... 0. eee eee eee 


Right to Counsel. 


Sales. 


For the purpose of determining whether a defendant is 
entitled to the appointment of counsel at public expense, 
indigency is defined as the inability to retain counsel 
without prejudicing one’s financial ability to provide 
economic necessities for one’s self or one’s family. 
§ 29-1804.04, R. R. 8. 1943. State v. Radford........... 


Where a secured party in a mortgage foreclosure ac- 
tion seeks only to sell the real estate and to apply the 
sale proceeds against the debt of the mortgagors, the 
action is a proceeding against collateral pledged by the 
mortgagor and is not an action for a deficiency judg- 
ment. First Nat. Bank of Omaha v. Kizzier........... 
Under the Uniform Commercial Code, the adequacy of 
the price and the reasonableness of the expense for 
which. collateral is sold at private sale after default 
and repossession are relevant along with other issues 
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in determining whether the sale was commercially rea- 
sonable. First Nat. Bank of Omaha v. Kizzier ........ 
The Uniform Commercial Code requires the creditor 
to proceed in a commercially reasonable manner to 
liquidate accounts receivable. First Nat. Bank of 
Omaha V. Kizzier ....... 0... cece cece eee tenes 
Before a guardian may proceed to sell the real estate 
of his ward he must comply with the statutes in effect 
at the time of sale. Albert v. Stueber ................. 
Where a secured party conducts a private sale of re- 
possessed collateral security, the notice required by 
section 9-504 (3), U. C. C., is reasonable notification of 
the time after which any private sale is to be made. 
Citizens State Bank v. Sparks .....................004. 


Schools and School Districts. 


1. 


Participation in the hearing required under section 
79-1254, R. R. S. 1943, is ordinarily a waiver of any 
defect in the notice of the hearing. Witt v. School Dis- 
trict NOS 7035 cence ened tetieway eetatis waked Lesh ets 
A tenured teacher whose position has been abolished 
has a right to be retained to fill any vacancy for which 
she is qualified for the next school year which occurs 
after notice of the elimination of her position. Witt v. 
School District No. 70 ......... cc eee ccc eee eee ee 
Legal voters of school districts have the right to main- 
tain legal action in their own names to determine the 
boundaries of the district. Stahmerv. Marsh......... 
A student has a significant interest in participation in 
interscholastic athletics which may be the subject of 
Fourteenth Amendment protections. French v. Corn- 
Wl] het cRis tie Meese ted ea idee die y atevdla ee aise aap te 8 
Participation in interscholastic athletics ordinarily 
has significantly less important constitutional dimen- 
sions than does participation in traditional academic 
education. French v. Cornwell .................00000. 
As a general rule a school official, in exercising the 
power of suspending a student, is liable for a compen- 
sating award only if the official acted with such an 
impermissible motivation or with such disregard of the 
student’s clearly established constitutional rights that 
the action could not be reasonably characterized as 
being in good faith. French v. Cornwell............... 
Section 79-548.01, R. R. S. 1943, is not an unconstitu- 
tional delegation of legislative authority. Banks v. 
Board of Education of Chase County .................. 
The tax authorized by section 79-548.01, R. R. S. 1943, 
provides a necessary revenue within the meaning of 
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Article VIII, section 1, of the Nebraska Constitution. 
Banks v. Board of Education of Chase County ......... 
A school athletic facility is a schoolhouse or other build- 
ing within the meaning of section 79-506, R. R. S. 1943. 
Banks v. Board of Education of Chase County ......... 
Authority to direct the purchase of a site for a school- 
house or other school buildings in a Class VI district 
is reserved to the voters of the district. Banks v. Board 
of Education of Chase County ................00 eee eee 
Section 79-548.01, R. R. S. 1943, is a revenue measure 
which makes no change in school site selection pro- 
cedure. Banks v. Board of Education of Chase County 
Architectural fees are general expenses, not expenses 
of building which must be submitted to the voters. 
Banks v. Board of Education of Chase County......... 
The notice provisions of section 79-501 et seq., R. R. S. 
1943, do not apply to a board of education meeting to 
approve general expenses such as a contract for 
architectural services. Banks v. Board of Education 
Of Chase County oii esiee ces ea eed gerne geenawee Mee 
Article VII, section 5, of the Constitution of Nebraska, 
which provides in part that all fines and penalties shall 
be appropriated exclusively to the use of the common 
schools in the counties where the fines or penalties 
are imposed, applies only to penalties which are 
pecuniary punishments inflicted by laws, ordinances, 
or police regulations for their violation. DeCamp v. 
City of Lincoln. icc teeta ha hs at ae ede bes sib eee Es 


Searches and Seizures. 


1. 


Testimony that an officer smelled a strong odor of mari- 
juana is sufficient to furnish probable cause to search 
a vehicle without a warrant, at least where there is 
sufficient foundation as to the expertise of the officer. 
Statecv.Daly*o soit eee aereritiaa tee hs shoe darea lecads 


Under the Fourth Amendment to the Constitution of the’ 


United States the standard for determining probable 
cause for arrest and for search and seizure is the 
same. Probable cause exists in the Fourth Amend- 
ment sense where the facts and circumstances, within 
the officers’ knowledge and of which they have rea- 
sonably trustworthy information, are sufficient in them- 
selves to warrant a man of reasonable caution to be- 
lieve that an offense has been or is being committed. 
State Vi: “Brag y ies oti ba ag dain devia Wks ida eka 
Section 29-822, R. R. S. 1943, provides that any person 
aggrieved by an unlawful search and seizure may 
move for return of the property so seized and to sup- 
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11. 


12. 


press its use as evidence. However, the motion must 
be filed at least 10 days before trial or at the time of 
arraignment, whichever is the later, unless otherwise 
permitted by the court for good cause shown. State v. 
BAG yr pecs sia sett 2 ciesctig ihe ote hata, athe death a Sac cnch aes the Nplniie Sh eaen ate 
A waiver of objections to evidence on the ground that 
it was seized in an unreasonable search occurs when 
no objection is made at least 10 days before trial. 
State. vi Brady it oc dekh Settee tae aa ae tet es 
An odor of marijuana is sufficient to furnish probable 
cause to search a vehicle without a warrant if the ex- 
pertise of the officer is shown. State v. Ruzicka....... 
A warrant which authorizes a search for and seizure of 
films specifically named and described, and items of 
equipment or material aiding or used in the exhibition 
or dissemination of those films, is not a general war- 
rant authorizing an exploratory search of the premises 
for evidence of any crime. State v. Tara Enterprises, 
Inc. and Zachary Productions, Ltd. .................05 
Where items unspecified in the warrant are seized in 
a valid search, the fact that the unspecified items are 
not admissible in evidence does not require suppres- 
sion of property seized in accordance with the warrant. 
State v. Tara Enterprises, Inc. and Zachary Produc- 
TONS) ts 8 ge Goce hie plaioone aboot Me tae cited oh Sn ikea Meares 
When materials are seized in violation of the First 
Amendment to the Constitution of the United States, 
the appropriate remedy is return of the seized prop- 
erty. State v. Tara Enterprises, Inc. and Zachary 
PRODUCTIONS, SCs soos crea iiss eee uhe a ede e ye 
The existence of probable cause for a warrantless 
search must be determined on the particular facts 
and circumstances of each case which must be deter- 
mined by a practical and not by any technical stand- 
ard, and where time is of the essence it is a highly 
relevant factor in evaluating the circumstances. State 
V: BOON ai coos ca etsn Rte he RE Pend eaten eae nates 
Probable cause for search or arrest without a warrant 
can rest upon the collective knowledge of the police 
rather than solely on that of the officer who actually 
makes the search or arrest, when there is some degree 
of communication between the two. State v. Booth.... 
A furtive gesture when coupled with prior reliable in- 
formation may constitute probable cause for search or 
arrest. State v. Booth ........... 0. cece eee cece eee 
Probable cause for searching a motor vehicle is to be 
determined in view of its mobility and by a practical 
and not a technical standard, and differs from that 
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required to search a fixed structure. State v. Booth... 
Given probable cause to search, from a constitutional 
standpoint there is no difference between on the one 
hand seizing and holding a car at the station house be- 
fore presenting the probable cause issue to the magis- 
trate and on the other hand carrying out an immediate 
search without a warrant. State v. Booth............. 


A sentence imposed within statutory limits will not be 
disturbed on appeal unless there is an abuse of dis- 
cretion. State v. Robinson .............. 0... cee eee eee 
A sentence imposed within statutory limits will not be 
disturbed upon appeal unless there appears to be an 
abuse of discretion. State v. Welsh................... 
A sentencing judge has broad discretion as to the 
source and type of evidence or information which may 
be used as assistance in determining the kind and extent 
of punishment to be imposed, and the judge may con- 
sider probation officer reports, police reports, affidavits, 
and other information, including his own personal ob- 
servations. State v. Harrington.....................6. 
Where the punishment of an offense created by statute 
is left to the discretion of the court, to be exercised 
within certain prescribed limits, a sentence imposed 
within such limits will not be disturbed on appeal un- 
less there appears to be an abuse of discretion. State 
V.. Harrington <0. ii. sss ete eee ead Sten s Fade ES Beles 
Matters relating to sentences imposed within statutory 
limits do not form a basis for post conviction relief. 
State v. Hoppes ........... cece eee eect teen ans 
Before a criminal matter may be appealed to the Su- 
preme Court, it must be a final judgment, and no judg- 
ment will be regarded as final unless the sentence is 
pronounced. State v. Shaw ............ ccc cece cence 
Pursuant to section 29-2902, R. R. S. 1943, criminal 
proceedings in a case in which there is probable cause 
to believe that the defendant is a sexual sociopath may 
be adjourned and the sentence suspended until pro- 
ceedings pursuant to the sexual sociopath law have 
been completed. Upon completion of those proceed- 
ings, at the earliest possible time thereafter, the de- 
fendant is to be returned to the District Court wherein 
he was convicted. At that time an appropriate sen- 
tence on the criminal charges is to be imposed. Such 
sentence shall be deemed to commence from such 
time as the defendant is committed to either the Ne- 
braska Regional Center or the Nebraska Penal and 
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Correctional Complex, less any credit for time already 
spent in incarceration. No defendant shall be required 
to remain in custody for a period of time longer than 
the sentence imposed for the criminal charge or until 
such time as defendant is determined to be a subject 
fit for release pursuant to the provisions of the sexual 
sociopath law, whichever later occurs. State v. Shaw 


of Powers. 

It is the nature of the function, and not merely its statu- 
tory origin, which determines whether a governmental 
function is legislative or judicial. Lux v. Mental Health 
Board of Polk County ........... 0. cece eee eee es 
The determination of whether a function is legislative 
or judicial must necessarily be made on a case-by-case 
basis as it is not possible to define precisely the line 
between the functions. Lux v. Mental Health Board of 
Polk: County: c2xeesciuios oes Rates een wes FRE ons Roe 


A deed which purportedly conveys all of the interest of 
one joint tenant, wherein he is both grantor and grantee, 
is not an act which will sever the joint tenancy. Krause 
Vi Crossley) so..iescce9 ch seine bie eb Send ate pata’ ae dees B88 
Our statute which modifies the common law rules of 
cotenancy, section 76-118, R. R. S. 1943, does not change 
the common law rendering ineffective an attempted 
transfer of an interest in property by a joint tenant 
to himself as a single individual, for the purpose of 
severing the joint tenancy. Krause v. Crossley ....... 


Sexual Assault. 


1. 


Where a victim’s resistance to a sexual assault would 
obviously be useless, fruitless, or foolhardy, it is 
wholly unrealistic to require affirmative direct demon- 
stration of the utmost physical resistance as proof of 
the victim’s opposition and lack of consent. It is only 
required that the victim make reasonable resistance 
in good faith under all the circumstances and that the 
resistance be such as to make nonconsent and actual 
opposition genuine and real. State v. Pankey ......... 
Article I, section 9, of the Constitution of the State of 
Nebraska does not prohibit the right to bail to every 
individual charged with a sexual offense involving 
penetration by force or against the will of the victim. 
In order for one so charged to be ineligible for bail, 
it must appear to the trial court that either the proof 
of the charge is evident or the presumption is great. 
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In any instance in which the court is not convinced 
that either the proof is evident or the presumption 
great, then the court is not prohibited from granting 
bail to one socharged. Parker v. Roth ................ 850 


Sexual Sociopaths. 

1. Pursuant to section 29-2902, R. R. S. 1943, criminal 
proceedings in a case in which there is probable cause 
to believe that the defendant is a sexual sociopath 
may be adjourned and the sentence suspended until 
proceedings pursuant to the sexual sociopath law have 
been completed. Upon completion of those proceed- 
ings, at the earliest possible time thereafter, the de- 
fendant is to be returned to the District Court wherein 
he was convicted. At that time an appropriate sen- 
tence on the criminal charges is to be imposed. Such 
sentence shall be deemed to commence from such time 
as the defendant is committed to either the Nebraska 
Regional Center or the Nebraska Penal and Correctional 
Complex, less any credit for time already spent in in- 
carceration. No defendant shall be required to remain 
in custody for a period of time longer than the sentence 
imposed for the criminal charge or until such time as 
defendant is determined to be a subject fit for release 
pursuant to the provisions of the sexual sociopath law, 
whichever later occurs. State v. Shaw................ 766 

2. Under the provisions of section 29-2909, R. R. S. 1943, 
a person who believes himself to be a sexual socio- 
path may initiate proceedings under the Nebraska 
Sexual Sociopath Act even though he has not been 
found guilty of a sexual offense. State v. Sell......... 840 

3. In order for a trial court to find that a defendant ‘‘can 
benefit by treatment’’ within the meaning of the 
Nebraska Sexual Sociopath Act so as to require his 
confinement to a regional center, the court must find 
by a preponderance of the evidence that such treat- 
ment will result in the cure of the defendant. In the 
absence of such a finding the court must determine 
that the defendant cannot benefit from such treatment 
and should be confined in the Nebraska Penal and 
Correctional Complex as prescribed by the Nebraska 
Sexual Sociopath Act. State v. Sell ................... 840 


Specific Performance. 

1. In an action for specific performance of an oral con- 
tract to convey real estate where partial performance 
is relied upon to avoid the defense of the statute of 
frauds, the evidence of the alleged contract and its 
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terms must be clear, satisfactory, and unequivocal. 
Such contracts are on their face void as within the 
statute of frauds, because not in writing, and, even 
though proved by clear, satisfactory, and unequivocal 
evidence, they are unenforceable unless it is also 
proved by evidence of like character that there has 
been such performance as the law requires. The acts 
constituting performance must be such as are referable 
solely to the contract sought to be enforced, and not 
such as might be referable to some other and different 
contract or relation. They must be something that the 
claimant would not have done unless and on account of 
the contract and with the direct view to its perform- 
ance so that nonperformance by the other party would 
amount to fraud upon him. Theobald v. Agee......... 
The words ‘‘referable solely to the contract,’’ as used in 
the foregoing rule, properly interpreted and applied 
mean that, if the evidence as a whole of a party seek- 
ing specific performance of an oral contract to convey 
real estate indicates that it is referable solely to the 
contract sought to be enforced and not to some other 
or different contract, then the burden of the rule has 
been satisfied. In determining whether or not the acts 
were referable solely to the contract, the acts of per- 
formance must be considered as a whole in their own 
light and in the light of all other material and rele- 
vant facts and circumstances, present, antecedent, and 
subsequent as shown by evidence with no part ex- 
cluded. Theobald v. Agee ............. cece cee een eee 
A purchaser, in an action for partial specific perform- 
ance of a land contract, is entitled to an abatement of 
the purchase price with respect to seller’s deficiency of 
title, even though purchaser, at the time of contracting, 
knew of such deficiency, when (1) seller contracted to 
sell the entire interest in the land, and (2) purchaser 
had reasonable grounds to believe seller could fulfill 
the contract. Egle v. Kitt............0000.. cee 
The law does not permit the complete remedy by spe- 
cific performance to be split into separate actions for 
different elements of damages flowing from a single 
breach of contract. Brezina v. Hill................... 


Before any party can invoke the jurisdiction of the 
court he must have standing to sue. He must have 
some real interest in the cause of action, or a legal or 
equitable right, title, or interest in the subject matter 
of the controversy. Stahmer v. Marsh................ 
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A requisite precedent condition for obtaining declara- 
tory relief is that the parties seeking declaratory relief 
have a legally protectible interest or right in the con- 
troversy. Stahmerv. Marsh............... 0. ee cece 


It is the obligation of the asylum state in extradition 
proceedings to determine whether the requisition 
charges a crime under the law of the demanding state. 
West vi Jamin ge oie iin ieesaiies ce Ge ls Bat N GO ee os Lawes 
In an extradition proceeding, where an examination of 
prior judicial precedent of the demanding state makes 
it at least doubtful that the demanding state is at- 
tempting to retroactively apply a judicial enlargement 
of criminal statutes, the asylum state ought, as a mat- 
ter of comity, to refrain from determining the issue 
in analogy to the principle that the constitutionality of 
the statutes of a sister state defining a crime should 
be tested in the sister state. Westv. Janing........... 


The personal representative of a deceased person acting 
reasonably for the benefit of the interested persons 
may sell any real property of the estate following a 
court order with notice given in the manner pre- 
scribed by statute. § 30-2476 (23), R. R. S. 1943. Booth 
Vo Reisdorft «.....c00. cece. sah ches ceed ee ease sees ees 
After the final adjournment of the term of court at 
which a judgment has been rendered, the court has no 
authority or power to vacate or modify the judgment, 
except for the reasons stated and within the time lim- 
ited in section 25-2001, R. R. S. 1943. Bokelman v. 
ROK SUVA os. 65 sis aricortersinn Bie Pielie Sia ea seseees oO BMiane “ounisl ace nay edwin s 
Participation in the hearing required under section 79- 
1254, R. R. S. 1943, is ordinarily a waiver of any 
defect in the notice of the hearing. Witt v. School Dis- 
trict: NOs 10 acca aoeeies ah eetareaeyes Ha Whe areal ed ew ty 
The right to collaterally attack orders made in con- 
travention of the Public Meetings Act for a period of 
1 year is specifically provided by section 84-1414, 
R. R. S. 1943. Witt v. School District No. 70........... 
An adjudicative fact to be judicially noticed must be 
one not subject to reasonable dispute in that it is either 
(a) generally known within the jurisdiction of the court 
or (b) capable of accurate and ready determination 
by resort to sources whose accuracy cannot reasonably 
be questioned. § 27-201 (2), R. R. S. 1943. Grubaugh v. 
State ex rel. State Real Estate Commission ........... 
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The requirements of section 83-1009, R. R. S. 1943, 
which defines a mentally ill dangerous person, are 
met when medical diagnoses of paranoid schizophrenia 
and an unprovoked assault and threatening behavior 
are shown by clear and convincing proof. Lux v. Men- 
tal Health Board of Polk County .................--005- 
The opinion of a general practitioner of medicine as to 
mental condition is admissible in commitment pro- 
ceedings, § 83-1010, R. R. S. 1943, provided a proper 
foundation is laid. Lux v. Mental Health Board of Polk 
COUNEY. hick Brisk Bs NE a ace Lene Min tte Sora cecdng Ape Cee au aus 3g 
Section 83-1009 (1), R. R. S. 1943, although it refers to 
“recent violent acts,’’ does not require evidence of 
more than one violent act or threat. § 49-802, R. R. 8. 
1943. Lux v. Mental Health Board of Polk County ..... 
A court may properly deny an evidentiary hearing 
upon a motion to vacate a conviction filed under section 
29-3001, R. R. S. 1943, upon a determination after an 
examination of the files and records of the case that 
the petitioner is entitled to no relief. State v. Miles.... 
An unforeseeable judicial enlargement of a criminal 
statute applied retroactively is impermissible under 
the Fourteenth Amendment to the Constitution of the 
United States. West v. Janing ..........--.....00 00 ee 
There was no violation of the Nebraska open meeting 
law, sections 84-1408 to 84-1414, R. R. S. 1943, where ata 
recess taken during a lawful public meeting called by 
the board of county commissioners of Lancaster County, 
certain of the commissioners and others present, retired 
to an adjoining room, the door to which was open at 
all times, with no one being excluded, and an informal 
conversation was had by the commissioners and others 
with reference to an item of business on the agenda 
of the meeting, but where no formal action or vote was 
taken thereon until the board of commissioners re- 
convened in regular session following the recess. 
Copple v. City of Lincoln .......... 0... eee eee eee eee 
In granting an application to obtain telephone service 
from an adjacent service area under the provisions of 
sections 75-612 through 75-615, R. R. S. 1943, the Ne- 
braska Public Service Commission may include in the 
service territory change an applicant whose service 
is reasonably adequate when inclusion is necessary to 
avoid a duplication of facilities within the meaning of 
section 75-613 (2), R. R. S. 1943, and when service td 
other applicants in that territory is inadequate. Reis v. 
Glenwood Telephone Membership Corp. ............... 
An easily correctible defect in service is not alone suf- 
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ficient to support a finding of no ‘'reasonably adequate’”’ 
service within the meaning of section 75-613 (1), R. R.S. 
1943. Reis v. Glenwood Telephone Membership Corp. 
In determining the economic soundness of the pro- 
posed revision as required by section 75-613 (2), R. R. 8. 
1943, the Nebraska Public Service Commission must 
consider the financial condition of the protestant tele- 
phone company, the effect of the revision on its in- 
come and ability to service its debt, the likelihood 
that the revision will require future rate increases by 
the affected company, the fact that subscribers other 
than the applicants may have equally meritorious 
claims, and the general effect of economic erosion 
and waste, as well as other matters which may be 
materia] and relevant to the issue of economic sound- 
ness. Reis v. Glenwood Telephone Membership Corp. 
A union workman’s refusal of a job offer because of a 
union rule prohibiting such acceptance as a result of 
the workman’s status on a union out-of-work list created 
solely by union action, is a failure without good cause 
to accept suitable work within the meaning and pur- 
view of the Nebraska unemployment compensation 
statute, section 48-628, R. R. S. 1943. Wentz Heating & 
Air Conditioning Co. v. Kiene ............ 0... cece eee 
The provisions of section 48-628 (c) (2) (iii), R. R. 8. 
1943, refer to conditions attached to a job offer by an 
employer and not to other conditions unilaterally im- 
posed upon the employment process by a labor union. 
Wentz Heating & Air Conditioning Co. v. Kiene........ 
In a penal statute it is not necessary that it be written 
as to be beyond the mere possibility of more than one 
construction. All the Due Process Clause requires is 
that the law give sufficient warning that men may con- 
form their conduct so as to avoid that which is for- 
bidden. State v. Robinson ..................... cece eee 


Although a penal statute is required to be strictly 
construed, it should be given a sensible construction 
and general terms therein should be limited in their 
construction and application so as not to lead to in- 
justice, oppression, or an absurd consequence. State 
MV TRODINSON tt sedis ete Bi ene Seah ded ode be Natlaee "oe 8 ae 
Section 29-822, R. R. 8S. 1943, provides that any person 
aggrieved by an unlawful search and seizure may 
move for return of the property so seized and to sup- 
press its use as evidence. However, the motion must 
be filed at least 10 days before trial or at the time 
of arraignment, whichever is the later, unless other- 
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wise permitted by the court for good cause shown. 
State vs Brady. fess digo weaes epee tes hed d hese aa eee 
In an appeal to this court from an order of the Nebraska 
Motor Vehicle Industry Licensing Board denying an ap- 
plication to terminate a dealers franchise agreement, 
under the provisions of section 84-918, R. R. S. 1943, 
we determine only whether the District Court and the 
board applied the proper criteria and if there was sub- 
stantial evidence to support the findings and orders of 
the board. Chrysler Motors Corp. v. Nebraska Motor 
Vehicle Industry Licensing Bd. ....................0005 
Section 60-1429, R. R. S. 1943, provides that good cause 
to terminate a motor vehicle dealer franchise can- 
not be established on the sole fact that the franchisor 
desires further penetration of the market. Chrysler 
Motors Corp. v. Nebraska Motor Vehicle Industry Li- 
Censing Ba eiei-i hic cia Panna N nee ees ace d aus 
No preference in awarding custody of children shall be 
given either parent on account of the sex of such par- 
ent, and there is no presumption that either parent is 
more fit than the other to have such custody. § 42-364, 
R. 8S. Supp., 1976. Fleharty v. Fleharty ............... 
Several acts of negligence may, in combination, amount 
to gross negligence within the meaning of the auto- 
mobile guest statute. Liston v. Bradshaw............. 


“Gross negligence’ within the meaning of the auto. 
mobile guest statute is great and excessive negligence, 
or negligence in a very high degree. It indicates the 
absence of even slight care in the performance of a 
duty. Liston v. Bradshaw ...................ceeeeeeee 


The general saving statute, section 49-301, R. R. S. 1943, 
relates to substantive and not procedural law. Denver 
Wood Products Co. v. Frye oo... . ccc eee eee 
A change in a statute of limitations which does not 
impair existing substantive rights but only alters the 
procedural enforcement of those rights operates on all 
proceedings instituted after its passage, whether the 
rights accrued before or after that date. Denver Wood 
Products Co. v. Frye .... 00. ccc cc eect cence 


The simultaneous repeal and reenactment of substan- 
tially the same statutory provisions is ordinarily con- 
strued to be an affirmation or continuance of the 
original provisions rather than a true repeal. Denver 
Wood Products Co. v. Frye ........ 00. cece cece ee eens 


Where a statute has been repealed and substantially 
reenacted with additions or changes, the additions or 
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changes are treated as amendments effective from the 
time the new statute goes into effect. Denver Wood 
Products Co. v. Frye .......... cece eee eens 
Laws prescribing the time within which particular 
rights may be enforced relate to remedies only and not 
substantive rights. Denver Wood Products Co. v. Frye 
The foundational requirement of section 27-613, R. R. 8. 
1943, that a witness to be impeached be given an op- 
portunity to explain or deny an apparently inconsistent 
statement, may be met either before or after the intro- 
duction of the impeaching evidence. State v. Price... 
Relevant evidence means evidence having any ten- 
dency to make the existence of any fact that is of con- 
sequence to the determination of the action more prob- 
able or less probable than it would be without the evi- 
dence. § 27-401, R. R. S. 1943. State v. Classen........ 
Where notice is required, a notice of a special meeting 
of a city council posted in three public places at 10 p.m., 
on the day preceding the meeting is not reasonable 
advance publicized notice of the meeting as required 
by section 84-1411, R. R. S. 1943. Pokorny v. City of 
SGHUYIOP: 3.36 at ci eee Se OEE oe NE OTA NE WG Oe sae es a 
An agenda which gives reasonable notice of the mat- 
ters to be considered at a meeting of a city council 
complies with section 84-1411, R. R. S. 1943. Pokorny 
v. City of Schuyler .... 0.0.0... cece cece cece teen eee 
Where the record clearly shows an oral request for a 
jury instruction, and full understanding of the requested 
instruction by the trial court, review of the court's rul- 
ing on the instruction will not be precluded by failure 
to reduce the request to writing. § 25-1111, R. R. S. 
1943. State v. Hegwood ........ 00... cece cee ee 
Before the statutory restrictions prescribed by sec- 
tion 48-838 (2), R. S. Supp., 1976, against undue frag- 
mentation in the public employment area can be over- 
come, there must be strong evidence justifying the 
need and propriety of such additional division. Sheldon 
Station Employees Assn. v. Nebraska P. P. Dist....... 
Evidence of other crimes, wrongs, or acts may be ad- 
missible in evidence as proof of motive, opportunity, 
intent, preparation, plan, knowledge, identity, or ab- 
sence of mistake or accident. § 27-404 (2), R. R. 8. 
1943.. State v. Rush) ..0..0 24% cad eas ate sade ees ae dale 
For the purpose of determining whether a defendant is 
entitled to the appointment of counsel at public expense, 
indigency is defined as the inability to retain counsel 
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without prejudicing one’s financial ability to provide 
economic necessities for one’s self or one’s family. 
§ 29-1804.04, R. R.S. 1943. State v. Radford ........... 
Separate causes of action may not be joined in a single 
petition unless each cause affects all parties. § 25-702, 
R. R. S. 1943. Stahmer v. Marsh...................44. 


In the construction of a statute, no sentence, clause, 
or word should be rejected as meaningless or super- 
fluous; rather, the plain and ordinary meaning of all 
the language employed should be taken into account in 
order to determine the legislative will. Weiss v. Union 
ENS TCO so se acict seat estsenatato tented ciate bimaeaeenae eat Shae Ba Pee digest dias 


Newly discovered evidence must be relevant and cred- 
ible, and not merely cumulative. It must involve 
something other than credibility of witnesses who testi- 
fied at the former trial. § 29-2101 (5), R. R. S. 1943. 
State:v, SMUth os ican hed be stood ge ee ee oe ew aaa 
Hearsay statements made immediately prior to an in- 
cident which results in the death of the declarant are 
admissible as a statement of the declarant’s then ex- 
isting state of mind and emotion to prove the declar- 
ant’s intent, plan, motive, or conduct under section 
27-803 (2), R. R. 8. 19438. State v. Smith............... 


Determination of the feasibility of a water reclama- 
tion project is a legislative function and is not within 
the scope of the judicial review authorized by section 
46-568, R. R. S. 1943. Twin Loups Reclamation & Irr. 
District v. Blessing ........ 06... 
Determination of the adequacy of a supply of water 
for a reclamation project is a legislative function and 
is not within the scope of the judicial review author- 
ized by section 46-568, R. R.S. 1943. Twin Loups Recla- 
mation & Irr. District v. Blessing ..................... 
A contract for the purchase of a water supply which 
creates a 40-year obligation on the part of a reclama- 
tion district must, under section 46-564, R. R. S. 1943, 
be submitted to the voters of the district for approval. 
Twin Loups Reclamation & Irr. District v. Blessing ... 
The power of an irrigation district to enter into a con- 
tract with the United States for the construction, opera- 
tion, and maintenance of the necessary works for the 
delivery and distribution of water is not limited by a 
requirement that the contract be approved by the voters 
of the district. § 46-156, R. R. S. 1943. Twin Loups 
Reclamation & Irr. District v. Blessing ................ 
A contract for a supply of water which provides for 


997 


450 


469 


501 


501 


513 


513 


513 


513 


998 


47. 


48. 


49. 


50. 


51. 


52. 


INDEX [VoL. 202 


payment to be made by an irrigation district for a period 
of more than 1 year from the date of making the con- 
tract must be submitted to the legal voters of the dis- 
trict for approval or disapproval. § 46-1,145, R. R. S. 
1943. Twin Loups Reclamation & Irr. District v. Bless- 
ANN asia aie Sie Sine Se eS SEGA AH RSS GA MG ENS SOIREE 
Adoption and incorporation into the 1943 revision of the 
statutes of an act which, as originally passed, may 
have been in violation of the constitutional provision 
prohibiting statutory amendments without reference to 
the section amended cures the constitutional defect. 
Art. III, section 14, Constitution of Nebraska. § 49-601, 
R. R. S. 1943. Twin Loups Reclamation & Irr. Dis- 
trict Vi. Blessing: i. i-<6-c5 saws eis seca ee we eee 
A party having interest adverse to the interests of the 
parties he seeks to represent may not sue as repre- 
sentative of a class under the provisions of section 
25-319, R. R. S. 1943. Twin Loups Reclamation & Irr. 
District v. Blessing ........... 0... cece cece eens 
In a proceeding by a dissenting shareholder seeking 
a finding and determination of the fair value of 
shares of stock under the provisions of section 44-133.06, 
R. R. S. 1943, the statutory provisions as to a judg- 
ment against the insurance company for the fair value 
of the shares, together with interest, are mandatory. 
Becker v. Natl. American Ins. Co. ...............00000 
Section 3-136, R. R. S. 1943, specifically exempts re- 
stricted landing areas designed for personal use from 
licensing requirements, and therefore the Department 
of Aeronautics is without authority to issue licenses for 
such restricted landing areas designed for personal use. 
Nebraska P. P. Dist. v. Huebner ...................0.. 
Section 44-224.05, R. R. S. 1943, which authorizes the 
Director of Insurance of the State of Nebraska to ap- 
prove or disapprove contracts of bulk reinsurance, by 
which a domestic insurance company operating on 
other than the stock plan, may cede its business to 
another licensed insurer, and which statute requires 
that such contract of bulk reinsurance make a fair and 
equitable provision for distribution to policyholders of 
the ceding company of their equity in the surplus funds, 
does not abrogate the common law duties of corpo- 
rate directors to policyholders of a mutual insurance 
company and the approval of the contract by the 
Director of Insurance does not insulate the directors 
of the company from liability for violation of their fi- 
duciary duties. Doyle v. Union Ins. Co. ............... 
A communication between a lawyer and a client is 
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not privileged under the provisions of section 27-503, 
R. R. S. 1943, if the services of the lawyer are sought 
or obtained to enable or aid anyone to commit or plan 
to commit what the client knew, or reasonably should 
have known, to be a fraud. Doyle v. Union Ins. Co..... 
A party to a property settlement agreement entered 
into pursuant to section 42-366, R. R. S. 1943, may not, 
as a matter of right, withdraw therefrom prior to ap- 
proval or disapproval of the agreement by the trial 
court. Sebesta v. Sebesta ......... 2.2... cc eee eee ee 
Sections 48-1101 and 48-1102 (8), R. R. S. 1943, of the 
Nebraska Fair Employment Practice Act, do not man- 
date the employment of firemen with visual defects 
which affect their ability to engage in their occupa- 
tion. McCrea v. Cunningham .....................0005 
Sections 20-126 and 20-131, R. R. S. 1943, setting forth 
the policy of this state to employ the blind and visually 
handicapped do not require the employment of fire- 
men with visual handicaps where that disability pre- 
vents the performance of the work involved. McCrea 
Vv. Cunningham 3.330 ia Sed de aes Sho Rae eR Ted 
An oral agreement to make a will is unenforceable 
under the statute of frauds, section 36-105, R. R. S. 
1943. However, nothing contained in sections 36-101 to 
36-106, R. R. S. 1943, shall be construed to bridge the 
powers of a court of equity to compel specific perform- 
ance of agreements in cases of part performance. 
Rudolph v. Hartung ............... 000 ccc eee eee eee 
The county board by statute is made the overseer of 
the poor and the county has a mandatory duty to pro- 
vide for poor persons whether they are residents or 
nonresidents of the county. Creighton-Omaha Regional 
Health Care Corp. v. Douglas County .................. 
A court may refuse to enter a declaratory judgment 
on the validity of an administrative rule when the pe- 
tition essentially presents a claim against the state for 
money. § 84-911, R. R. S. 1943; §§ 77-2406 et seq., R. R. 
S. 1943. Millard School Dist. v. State Department of 
Bducation: 4.35 ccc. arin coe adieled ane oa ce oiee Salen, c ae ease 
Westside Community Schools v. State Department of 
Biducation) ..jcs coescaces etd See ee Bea eke tee ee eee ea Ne ete 
Section 79-548.01, R. R. S. 1943, is not an unconstitu- 
tional delegation of legislative authority. Banks v. 
Board of Education of Chase County .................. 
The tax authorized by section 79-548.01, R. R. S. 1943, 
provides a necessary revenue within the meaning of 
Article VIII, section 1, of the Nebraska Constitution. 
Banks v. Board of Education of Chase County ......... 


999 


599 


624 


638 


638 


678 


686 


707 


712 


717 


1000 


61. 


62. 


63. 


64. 


65. 


66. 


67. 


INDEX [VoL. 202 


A school athletic facility is a schoolhouse or other build- 
ing within the meaning of section 79-506, R. R. S. 1943. 
Banks v. Board of Education of Chase County ......... 
Section 79-548.01, R. R. S. 1943, is a revenue measure 
which makes no change in school site selection pro- 
cedure. Banks v. Board of Education of Chase County 
The notice provisions of section 79-501 et seq., R. R. S. 
1943, do not apply to a board of education meeting to 
approve general expenses such as a contract for archi- 
tectural services. Banks v. Board of Education of 
Chase County is sic ccvte cnt hte dated ole cele gage eae na ae 
In a proceeding in juvenile court under sections 43-202 
(2) and 43-209, R. S. Supp., 1978, the court may terminate 
all parental rights of the parents if the court finds it 
would be in the best interests of the child to so terminate 
parental rights. The decision to terminate parental 
rights need not be based upon proof beyond a reason- 
able doubt. State v. Chant ........................000. 
Pursuant to section 29-2902, R. R. S. 1943, criminal 
proceedings in a case in which there is probable cause 
to believe that the defendant is a sexual sociopath may 
be adjourned and the sentence suspended until proceed- 
ings pursuant to the sexual sociopath law have been 
completed. Upon completion of those proceedings, at 
the earliest possible time thereafter, the defendant is 
to be returned to the District Court wherein he was 
convicted. At that time an appropriate sentence on 
the criminal charges is to be imposed. Such sentence 
shall be deemed to commence from such time as the 
defendant is committed to either the Nebraska Re- 
gional Center or the Nebraska Penal and Correctional 
Complex, less any credit for time already spent in in- 
earceration. No defendant shall be required to remain 
in custody for a period of time longer than the sen- 
tence imposed for the criminal charge or until such 
time as defendant is determined to be a subject fit for 
release pursuant to the provisions of the sexual socio- 
path law, whichever later occurs. State v. Shaw...... 
The Legislature, by enacting section 54-601, R. R. S. 
1943, removed the common law restriction of proving 
scienter or knowledge of the dangerous propensities of 
dogs, but only as it applied to the actions of dogs 
specified in the statute. Paulsen v. Courtney ......... 
For consideration on appeal under our statute, sec- 
tion 25-21,115, R. R. S. 1943, governing pleadings in 
quiet title actions, it is not necessary to specify the na- 
ture of adverse claims but only that the defendants 
claim or appear to have some interest in the real estate 
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and that the evidence reflect the question was con- 
sidered by the trial court. Krause v. Crossley ......... 
Our statute which modifies the common law rules of 
cotenancy, section 76-118, R. R. S. 1943, does not change 
the common law rendering ineffective an attempted 
transfer of an interest in property by a joint tenant to 
himself as a single individual, for the purpose of sever- 
ing the joint tenancy. Krause v. Crossley ............. 
Where a juvenile defendant is being prosecuted in the 
District Court and has not had an opportunity for a 
hearing on the matter of transfer to juvenile jurisdic- 
tion as required by section 43-202.02, R. S. Supp., 1978, 
ordinarily the proper procedure to cure the procedural 
defect is to hold such a hearing and to determine 
whether or not such transfer should have been granted. 
If the court, based upon sufficient evidence, finds the 
evidence did not require the transfer, then the convic- 
tion need not be set aside in post conviction pro- 
ceedings. State v. Tweedy ............. 0.0... c eee eee 
Under section 27-606(2), R. R. S. 1943, a juror may tes- 
tify as to whether extraneous prejudicial information 
was improperly brought to the jury’s attention. No evi- 
dence may be received as to the effect of any state- 
ment upon a juror’s mind, its influence one way or 
another, or the mental processes of a juror in connec- 
tion therewith. Simants v. State ...................... 
Under the provisions of section 29-2909, R. R. S. 1943, 
a person who believes himself to be a sexual socio- 
path may initiate proceedings under the Nebraska Sex- 
ual Sociopath Act even though he has not been found 
guilty of a sexual offense. State v. Sell................ 
It is incumbent upon the Supreme Court, when rea- 
sonably possible and consistent with constitutional 
rights, to resolve all doubts as to the validity of a stat- 
ute in favor of its constitutionality. If possible, a stat- 
ute should be construed in such a way as to negative 
any constitutional infirmity. State laws are accorded 
a presumption of constitutionality. Parker v. Roth.... 


Strict Liability. 


1. 


Dog owners are statutorily liable for any and all dam- 
age inflicted by their dog to any person, other than a 
trespasser, without proof of scienter or knowledge of 
the dangerous propensities of their dogs for biting, and 
by reason of such dog or dogs killing, wounding, worry- 
ing, or chasing domestic animals. Paulsen v. Court- 
MOVE Sew pan oti bed cums Cave dere aald Coden bane we ee aloes 
In actions based upon statutory liability for injury by a 
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dog, the injured person will be barred from recover- 
ing if he intentionally provoked the dog, and thereby 
caused it to attack him. Paulsen v. Courtney ......... 


Summary Judgments. 


1. 


The moving party is not entitled to summary judg- 
ment except where there exists no geniune issue as to 
any material fact and where under the facts he is en- 
titled to judgment as a matter of law. Farro v. Ru- 
Hottom isco ie Ace daly eee ee teal eb tease dttes 2 
Summary judgment is an extreme remedy and should 
be awarded only when the issue is clear beyond all 
doubt. Any reasonable doubt touching the existence of 
a material issue of fact must be resolved against the 
moving party. Farro v. Rubottom.................... 
Upon a motion for summary judgment the court ex- 
amines the evidence, not to decide any issue of fact, 
but to discover if any real issue of fact exists. In this 
respect the court should take that view of the evidence 
most favorable to the party against whom the motion is 
directed, giving to that party the benefit of all favor- 
able inferences which may reasonably be drawn from 
the evidence. If, when so viewed, reasonable men 
might reach different conclusions, the motion should be 
denied and the case tried on its merits. Farro v. Ru- 
BOCCONI: essed d are PAR Sabina ene te veea ade. tls ten Ptpedas 
The primary purpose of the summary judgment statute 
is to pierce sham pleadings and to dispose of, without 
the necessity and expense and delay of trial, those cases 
where there is no genuine claim or defense. Properly 
used it can accomplish that purpose. French v. Corn- 
WeLD! cowie Sesemiare elk nase AR da hse SY et oa Paw revere LT we 
A motion for summary judgment can be granted where 
there is no genuine issue as to any material fact in the 
case and where, under the facts, movant is entitled to 
judgment asa matter of law. Griffeth v. Sawyer Cloth- 
DYN: DMC ocean ttt: satis, Pia es cape, $l, de Ries. daria as wie Malas 
Summary judgment shall be rendered forthwith if the 
pleadings, depositions, and admissions are on file, to- 
gether with the affidavit, if any, showing that there is 
no genuine issue as to any material fact and the mov- 
ing party is entitled to judgment as a matter of law. 
Negus-Sweenie, Inc. v. Beaver Lake Corp. ............ 
When signatures are admitted and the defendant has 
failed to plead a defense, no fact issue is presented. 
Columbus Bank & Trust Co. v. High Country Stable .... 
Existence of a factual dispute relative to issues not 
framed by the pleadings cannot preclude the rendi- 
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tion of a summary judgment otherwise appropriate. 
Columbus Bank & Trust Co. v. High Country Stable .... 
The primary purpose of the summary judgment statute 
is to pierce sham pleadings and to dispose of, without 
the necessity, expense, and delay of trial, those cases 
where there is no genuine claim or defense. Part- 
ridge v. Younghein ............... 00. cece cece eee eee 
In consideration of a motion for summary judgment, 
the court should take that view of the evidence most 
favorable to the party against whom the motion is 
directed, giving to that party the benefit of all favor- 
able inferences which may: be drawn from the evi- 
dence. Partridge v. Younghein ....................... 
Where there is no genuine issue of material fact, it is 
proper for the trial court to render summary judg- 
ment on the pleadings and admissions. Ott v. Frank .. 


Supreme Court. 


Taxes. 


1. 


2. 


The Supreme Court may take note of plain errors not 
assigned. Bishop Buffets, Inc. v. Westroads, Inc...... 
The Supreme Court may, at its option, consider plain 
error not specified in appellant’s brief. Weiss v. Union 
TNS? (COS so acca te eeSie ids, deta ores Rg es ele Serv aba boa eta ANE 
Evidence which does not appear in the record cannot 
be considered by the Supreme Court on appeal. Mon- 
inger v. Moninger ............ 6. cece ee ee cece eee eae 
The Supreme Court, on appeal, will not interpret the 
meaning of a statutory provision if such interpretation 
is not necessary for the disposition of the case. State v. 
SOL sh aceitleaecie need eee tid ae abe ed Mae eeooe 
It is incumbent upon the Supreme Court, when rea- 
sonably possible and consistent with constitutional 
rights, to resolve all doubts as to the validity of a 
statute in favor of its constitutionality. If possible, a 
statute should be construed in such a way as to nega- 
tive any constitutional infirmity. State laws are ac- 
corded a presumption of constitutionality. Parker v. 
Roth...... tie Sese nisi Abate ead Genes stew, alee s eeecea he eauarad wi wes 


Real estate taxes will not be deemed to be a cost of 
“operating and maintaining common areas’”’ within the 
meaning of a shopping center lease clause where a 
separate clause specifically addresses the payment of 
taxes. Bishop Buffets, Inc. v. Westroads, Inc. ........ 
Section 79-548.01, R. R. S. 1943, is not an unconstitu- 
tional delegation of legislative authority. Banks v. 
Board of Education of Chase County .................. 
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The tax authorized by section 79-548.01, R. R. S. 1943, 
provides a necessary revenue within the meaning of 
Article VIII, section 1, of the Nebraska Constitution. 
Banks v. Board of Education of Chase County ......... 
Section 79-548.01, R. R. S. 1943, is a revenue measure 
which makes no change in school site selection pro- 
cedure. Banks v. Board of Education of Chase County 


has a right to be retained to fill any vacancy for 
which she is qualified for the next school year which 
occurs after notice of the elimination of her position. 
Witt v. School District No. 70.......... 0... cece eee 


as to whether extraneous prejudicial information was 
improperly brought to the jury’s attention. No evi- 
dence may be received as to the effect of any state- 
ment upon a juror’s mind, its influence one way or an- 
other, or the mental processes of a juror in connection 
therewith. Simants v. State ............ 0. eee eae 


It is the duty of a defense attorney in a criminal case 
to conduct a prompt investigation of the circumstances 
of the case and explore all avenues leading to facts 
relevant to guilt and degree of guilt or penalty. Or- 
dinarily, a reasonably competent attorney will conduct 
an in-depth investigation of the case, which includes an 
independent interviewing of the witnesses. State v. 
AN Brick ieee Me Rae ey areaMas SPAY Eee Haat ee 
After the final adjournment of the term of court at 
which a judgment has been rendered, the court has no 
authority or power to vacate or modify the judgment, 
except for the reasons stated and within the time lim- 
ited in section 25-2001, R. R. S. 1943. Bokelman v. 
BokelMan sciatica yea eit oes aa ane eed aie Ad a Aa 
Errors at trial should be called to the attention of the 
trial court at the earliest practicable time so that ap- 
propriate remedial action may be taken. State v. 
FROJOWSEKE: 6.303, cn Vira tice sch dehidot dy aeninn a seaneieahais Sedunns ayeaheee 
Any person who has notice of a meeting and attends 
the meeting should be required to object specifically to 
the lack of public notice at the meeting, or be held to 
have waived his right to object on that ground at a 
later date. A timely objection will permit the public 
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body to remedy its mistake promptly and defer formal 
action until the required public notice can be given. 
Witt v. School District No. 70 ....................0.0000. 
Section 29-822, R. R. S. 1943, provides that any person 
aggrieved by an unlawful search and seizure may move 
for return of the property so seized and to suppress 
its use as evidence. However, the motion must be filed 
at least 10 days before trial or at the time of arraign- 
ment, whichever is the later, unless otherwise permitted 
by the court for good cause shown. State v. Brady.... 
A waiver of objections to evidence on the ground that 
it was seized in an unreasonable search occurs when 
no objection is made at least 10 days before trial. State 
Vis READY series cesssiein wad oe eee ea da Shei wa a a ae BP ale Ga 
Where labor or material has been furnished by a party 
under distinct contracts, the claim for a mechanic’s lien 
under each contract must be filed within the time lim- 
ited by the statutes for that purpose. Omaha Nat. Bank 
v. Continental Western Corp. ................ 000000 e eae 
The District Court has inherent power to vacate or 
modify its own judgment at any time during the term 
at which it is rendered. Such action rests in the sound 
discretion of the court and, in the absence of an abuse 
of discretion, will not be interfered with. Campbell v. 
Campbells secs esicorehs sree ane so BGs Ws ating A eee BS 
The Public Service Commission may reconsider an or- 
der on its own motion during the 30 days after the mail- 
ing of a copy of the order and before an appeal to the 
Supreme Court has been taken. Upon the expiration of 
30 days from the mailing of a copy of the order, or 
upon an appeal being perfected to the Supreme Court, 
the power of the Public Service Commission to recon- 
sider its order upon its own motion, or upon the mo- 
tion of an interested party who should otherwise have 
perfected an appeal, terminates and such order be- 
comes final and binding. Nebraska P. P. Dist. v. 
Hue bneY? eric cues each sees ttt aot bie gee om ge Mee ok 
Where a contract is silent with respect to time of per- 
formance, a reasonable time for performance will be 
presumed or implied by law. Gustav Thieszen Irr. 
Co., Inc. v. Meinberg ........... 0... eee cee eee eee 
Where a contract is silent with respect to time of per- 
formance, the reasonable time which is presumed by 
law is a rebuttable presumption, and parol or extrinsic 
evidence may be received to rebut that presumption. 
Gustav Thieszen Irr. Co., Inc. v. Meinberg ............ 
Whether a specific delivery date was agreed upon or 
the question of whether delivery was effected within a 
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reasonable time is ordinarily a question of fact for the 
jury, not a question of law for the court. Gustav Thies- 
zen Irr. Co., Inc. v. Meinberg ...................-.04.. 
An application for modification or change with respect 
to allowance for child support in a divorce decree may 
be made subsequent to the time of the decree, but must 
be founded upon new facts and circumstances which 
have arisen subsequent to the entry of the decree. 
In the absence of such facts and circumstances the 
matter will be deemed res judicata. Quigley v. 
QUIZ O Yl ee ois cas ae Rak RE Otel ine HONE ROUT ceases 
When natural parents cannot rehabilitate themselves 
within a reasonable time after the adjudication hear- 
ing, the best interests of the children require that a 
final dispositional hearing be held without delay. State 
Vi Chanter igor aad ne suntan basen wales ten te tates « 
Pursuant to section 29-2902, R. R. 8. 1943, criminal pro- 
ceedings in a case in which there is probable cause to 
believe that the defendant is a sexual sociopath may 
be adjourned and the sentence suspended until proceed- 
ings pursuant to the sexual sociopath law have been 
completed. Upon completion of those proceedings, at 
the earliest possible time thereafter, the defendant is 
to be returned to the District Court wherein he was 
convicted. At that time an appropriate sentence on the 
criminal charges is to be imposed. Such sentence shall 
be deemed to commence from such time as the de- 
fendant is committed to either the Nebraska Regional 
Center or the Nebraska Penal and Correctional Com- 
plex, less any credit for time already spent in incar- 
ceration. No defendant shall be required to remain in 
custody for a period of time longer than the sentence 
imposed for the criminal charge or until such time as 
defendant is determined to be a subject fit for release 
pursuant to the provisions of the sexual sociopath law, 
whichever later occurs. State v. Shaw................ 
The foundation evidence should show the time of the 
sale, the similarity or dissimilarity of market condi- 
tions, the circumstances surrounding the sale, and other 
relevant factors affecting the market conditions at the 
time. Clearwater Corp. v. City of Lincoln............. 


After the final adjournment of the term of court at 
which a judgment has been rendered, the court has no 
authority or power to vacate or modify the judgment, 
except for the reasons stated and within the time lim- 
ited in section 25-2001, R. R. S. 1943. Bokelman v. 
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Boke man). oecesc. ee eae ceo web's ee See ia eee HES 
In a trial de novo this court, in reaching its own find- 
ings, will give weight to the fact that the trial court 
observed the witnesses and their manner of testifying 
and accepted one version of the facts rather than the 
opposite. The Wickes Corporation v. Frye ............ 
Errors at trial should be called to the attention of the 
trial court at the earliest practicable time so that ap- 
propriate remedial action may be taken. State v. Ro- 
JOWSKI 3 alae etneie giana weit eee Lakes wee tine cei Lae 
The better practice is for the trial court to inquire 
whether counsel desire to present closing arguments, 
but in the absence of a request the right to make a 
closing argument is waived. State v. Rojewski....... 
In determining the sufficiency of the evidence to sus- 
tain a judgment, it must be considered in the light 
most favorable to the successful party. Every contro- 
verted fact must be resolved in his favor and he is 
entitled to the benefit of every inference that can rea- 
sonably be deduced from the evidence. Brahatcek v. 
Millard School District .......... 0.0... 
In an action for negligence, the burden is on the plain- 
tiff to show that there was a negligent act or omission 
by the defendant and that it was a proximate cause of 
the plaintiff’s injury or a cause which proximately con- 
tributed to it. Brahatcek v. Millard School District ... 
Whether or not the state demanding extradition has 
violated the right of a fugitive to a speedy trial is a 
question for the demanding state to determine. West 
Vi TAMING os cot Das Ra OE ee dt ee eee es 
This court will not interfere on appeal with a conviction 
based upon evidence unless it is so lacking in proba- 
tive force that the court can say as a matter of law 
that it is insufficient to support a verdict of guilt beyond 
a reasonable doubt. State v. Robinson ................ 
The judgment of a trial court in an action at law where 
a jury has been waived has the effect of a jury ver- 
dict and it will not be set aside on appeal unless clearly 
wrong. Hudson Foods, Inc. v. L & B Corp. & Estate of 
CL AEs scatieeeecne coat aiees ree Gee Bia haste rapes Sats ene Kaas 
Where trial is to the court, a general finding that the 
judgment should be for a certain party warrants the 
conclusion that the trial court found in his favor on all 
issuable facts. Hudson Foods, Inc. v. L & B Corp. & 
Estate of:- Clark? ici sccseegs cies ka gob ead Sete ead e aren ae 
An error in overruling a plea in abatement is cured if 
the evidence at trial is sufficient to permit the jury to 
find guilt beyond a reasonable doubt. State v. Price .. 
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There is no right to appeal to this court from a decision 
binding the defendant over for trial after a preliminary 
hearing. State v. Price ........... 0. cc cece cece eens 
The decision to allow endorsement of a new witness by 
the prosecutor is addressed to the sound discretion of 
the trial court. State v. Price .............. cee ee eeee 
Testimony presented by a prosecutor with a view to- 
ward subsequent impeachment does not come within 
the prohibition against the knowing use of perjured 
testimony. State v. Price ............ ee cece eee nee 
The admission of irrelevant evidence is not reversible 
error unless there is prejudice to the defendant or he 
is prevented from having a fair trial. State v. Clas- 
SOM: fiche Me claeee we aA rsa oe Se PhS semen 
A sentencing judge has broad discretion as to the 
source and type of evidence or information which may 
be used as assistance in determining the kind and ex- 
tent of punishment to be imposed, and the judge may 
consider probation officer reports, police reports, affi- 
davits, and other information, including his own per- 
sonal observations. State v. Harrington .............. 
Where the punishment of an offense created by stat- 
ute is left to the discretion of the court, to be exer- 
cised within certain prescribed limits, a sentence im- 
posed within such limits will not be disturbed on 
appeal unless there appears to be an abuse of discre- 
tion. State v. Harrington ............ cece cece eens 
Issues of liability which have not been pleaded should 
not be submitted to the jury for determination. Suhr 
v. City of Scribner 2.0... 00. eee eee eee 
Claims for damages which do not arise from the issues 
pleaded should not be submitted to the jury. Suhr v. 
City;of Scribners....s.c2.0 Besieteleswntetice Que Be eee wages Biayeiosae 
Claims for damages should not be submitted to the 
jury when the evidence relating thereto is not sufficient 
to enable the jury to determine the amounts of such 
damage with reasonable certainty. Suhr v. City of 
SOPIDNE?® goer eee es har eand heats eee eed Bae Sats aie bee 
A party seeking damages must furnish appropriate data 
to enable the trier of fact to find such damages with- 
out resort to conjecture or speculation. Suhr v. City of 
Scribner ji vicyy.orese wea wdenoaaad egnider dhs gh tewengens 
Any right, fact, or matter in issue, and directly adjudi- 
cated upon, or necessarily involved in, the determina- 
tion of an action before a competent court in which a 
judgment or decree is rendered upon the merits is con- 
clusively settled by the judgment therein and cannot 
again be litigated between the parties and privies 
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whether the claim or demand, purpose, or subject mat- 
ter of the two suits is the same or not. Bank of Mead v. 
St. Paul Fire & Marine Ins. Co. ....................... 
Where a second action is on the same cause of action 
and between the same parties as the first action, the 
judgment in the former action ordinarily is conclusive 
in the second action as to every question which was or 
might have been presented in determining the former. 
Bank of Mead v. St. Paul Fire & Marine Ins. Co........ 
Judicial notice may be taken at any stage of the pro- 
ceeding. Bank of Mead v. St. Paul Fire & Marine Ins. 
COF titan Sess Koide as Lid dae bad Pata Medd oda da tana mares 
A motion to withdraw a guilty plea addresses itself to 
the direction of the trial judge, and, in the absence of 
a clear abuse of that discretion, the appellate court will 
not interfere. State v. Miller ........... 0.0... cece eee 
It is not proper for a trial judge to permit the with- 
drawal of a guilty plea which was knowingly, intelli- 
gently, and voluntarily made unless such withdrawal 
is necessary to correct a manifest injustice. State v. 
MANO oes ocec oie Siete odors) ace, cuotane a ishitiadble sistayaldner Heide esti ga wale Bandy 
Affirmative allegations made by a defendant in his an- 
swer to a cross-claim against him by a codefendant, 
which allegations are in essence denials of allegations 
of the cross-claim, are not to be treated as judicial ad- 
missions upon which the plaintiff may rely in his claim 
against the defendant, where the rights of the cross- 
claiming defendant against his codefendant arise from 
an independent contract between them. Cook v. Beer- 
VIAN. a eis is Bia as, os te etewshe denne abinpanssenere aig cons @ See Deda. Wl 
A motion for a directed verdict or its equivalent must 
be treated as an admission of the truth of all material 
and relevant evidence submitted on behalf of the party 
against whom the motion is directed, and such party 
is entitled to have every controverted fact resolved in 
his favor and to have the benefit of every inference 
which can reasonably be deduced from the evidence. 
Anderson v. Moore ........... 00. c cece eee cette eens 
A jury is not required to accept as absolute verity 
every statement of a witness not contradicted by direct 
evidence. The persuasiveness of evidence may be 
destroyed even though not contradicted by direct evi- 
dence. Lintner v. Roos ............ 0... eee ee eee eee 
Under a claim of damages for personal injuries, the 
evidence in proof of damages must be direct and cer- 
tain. Proof that damage might or could have been 
caused by an accident is not sufficient to sustain a 
verdict for the claimant. Lintner v. Ross............. 
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Actions in equity on appeal to this court are triable 
de novo, subject, however, to the rule that when cred- 


' ible evidence on material questions of fact is in irrecon- 


cilable conflict, this court will, in determining the 
weight of the evidence, consider the fact that the trial 
court observed the witnesses and their manner of testi- 
fying, and must have accepted one version of the facts 
rather than the opposite. State v. Jones .............. 
Courts will not consider evidence which is not relevant. 
Moninger v. Moninger ................ 0... c eee e eens 
Newly discovered evidence must be of such a nature as 
to create strong probabilities of a different result had it 
been offered and admitted in the former trial. State v. 


Hearsay statements made immediately prior to an 
incident which results in the death of the declarant are 
admissible as a statement of the declarant’s then exist- 
ing state of mind and emotion to prove the declarant’s 
intent, plan, motive, or conduct under section 27-803 (2), 
R. R. S. 1948. State v. Smith ......................005 
The trial court may refuse a requested instruction 
where the substance of the request is covered in the 
instructions given. State v. Booth.................... 
It is prejudicial error for the trial court to include in 
its instructions to the jury allegations of fact found in 
the pleadings which have not been supported by the 
evidence. Milliron Ranch Corp. v. Brinkman......... 
A pretrial order, entered following a pretrial conference, 
controls the subsequent course of the action unless 
modified. Egle v. Kitt ............... 0. ee eee 
The court should eliminate all matters not in dispute 
and submit to the jury only the controverted questions 
of fact upon which the verdict must depend. Ferlise 
Vi RAZnick 650.88 Seie osetia Gane wien Males be alee seers 
Equity cases are heard de novo by this court. In de- 
termining, however, the weight to be given the evi- 
dence, this court will consider the fact that the trial 
court observed the witnesses and their manner of testify- 
ing. West Gate Bank v. Eberhardt.................... 
In an equitable action where evidence on material issues 
of fact is in conflict, the reviewing court will consider 
the fact that the trial court observed the witnesses and 
their manner of testifying and must have accepted one 
version of the facts rather than the opposite. Brezina 
Va BAU ccc aiicie tie stad oa Pos Reet cee aa Ou caine OE 
Generally, inan eminent domain proceeding, evidence 
as to the sale of the identical property is admissible as 
evidence of market value, provided there is adequate 
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Trusts. 


1. 


foundation to show the evidence is material and rele- 
vant. Clearwater Corp. v. City of Lincoln ............. 
The trial court has a wide discretion as to whether evi- 
dence as to particular sale is admissible. Clearwater 
Corp. v. City of Lincoln ........... 0. cece eee eee 
The value of money, i.e. its purchasing power, is ele- 
mental within the knowledge and experience of man 
generally, and is not a proper subject for an instruction. 
Ott Vi2Pranks cfd eases tet gee’ RSs a tata ele teas as 
Where a party has sustained the burden of a trial and 
has succeeded in securing the verdict of a jury on con- 
troverted issues of act, he has a right to keep the bene- 
fit of that verdict unless there is prejudicial error in the 
proceedings by which it was secured. Ott v. Frank... 
A fair trial in a fair tribunal is a basic requirement of 
constitutional due process. Simants v. State.......... 
The requirement that a jury’s verdict must be based 
upon the evidence developed at the trial goes to the fun- 
damental integrity of all that is embraced in the con- 
stitutional concept of trial by jury. Simants v. State .. 
In order for a trial court to find that a defendant ‘‘can 
benefit by treatment’’ within the meaning of the Ne- 
braska Sexual Sociopath Act so as to require his con- 
finement to a regional center, the court must find by a 
preponderance of the evidence that such treatment will 
result in the cure of the defendant. In the absence of 
such a finding the court must determine that the defend- 
ant cannot benefit from such treatment and should be 
confined in the Nebraska Penal and Correctional Com- 
plex as prescribed by the Nebraska Sexual Sociopath 
Act: “State vz Sells csi cand kc casket sacedhicitaeontan oe 


If the property which is attempted to be put in trust is 
so uncertain that it cannot be separated or distinguished 
from the individual property of the trustee, the trust will 
be void for uncertainty. No trust will be created where 
the property to be the subject of the trust is left un- 
certain. Page, Higgins, Clyde & Avery v. Buchfinck .. 
A trustee is required to dispose of trust property on 
the most advantageous terms which it is reasonably 
possible for him to secure for the benefit of those whom 
he represents. Where he breaches this duty, the meas- 
ure of damages is the difference between the price for 
which the property was sold and its fair and reason- 
able market value at the time of the sale. Doyle v. 
Union Ini Coe dag esses tees See i a SE Vase Fees 
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Undue Influence. 


1. 


The elements necessary to prove undue influence are: 
(1) That the individual is susceptible to such influence; 
(2) that the opportunity to exercise such influence 
existed; (3) that there was a disposition to exercise 
undue influence upon the individual; and (4) that the 
instrument was a result of such undue influence. 
Krause’ v..: Crossley \. 22.065. sccveein see cee ees eee eee 
The burden of proof on the issue of undue influence 
is upon the party contesting the document. Krause v. 
Crossley s.cdeied Siophatetailnt bie EOee cot wana eee oe 


Uniform Commercial Code. 


1. 


No consideration is necessary for an instrument given 
as security for a debt already owed by the party giving 
it or by a third person. First Nat. Bank of Omaha v. 
RA ZZI Or scat da 6 Movetetnd aad oars eee a Sea Maat edie dS oa Mates 
Under the Uniform Commercial Code, the adequacy of 
the price and the reasonableness of the expense for 
which collateral is sold at private sale after default 
and repossession are relevant along with other issues in 
determining whether the sale was commercially rea- 
sonable. First Nat. Bank of Omaha v. Kizzier ........ 
The Uniform Commercial Code requires the creditor to 
proceed in a commercially reasonable manner to liqui- 
date accounts receivable. First Nat. Bank of Omaha v. 
TRA ZZ} ba sere sees teas Seik dete ee Msi te sghevi le alias eGR Gene tot ners aes ew Rie 4 3 
Compliance with the Uniform Commercial Code for 
notification as to the disposition of collateral is a con- 
dition precedent to a secured creditor’s right to re- 
cover a deficiency. Citizens State Bank v. Sparks..... 
The burden of proof is on the secured party to prove 
compliance with the statutory requirements of notice 
and reasonableness of notice. Citizens State Bank v. 
Sparks ie. 203 utcay nesdiacne lau veiud oh ev beara haan 
Where a secured party conducts a private sale of re- 
possessed collateral security, the notice required by 
section 9-504 (3), U. C. C., is reasonable notification of 
the time after which any private sale is to be made. 
Citizens State Bank v. Sparks ...............0. 0c ee eee 
Relinquishment of keys to an automobile being held as 
collateral, for a limited purpose, and execution of title 
to that automobile, which execution is unauthorized, 
does not constitute a waiver by the debtor of reason- 
able notice required by section 9-504 (3), U. C. C. 
Citizens State Bank v. Sparks ..........-.. 0... e ee eeeae 
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Verdicts. 
1. 


A verdict may be set aside as excessive by the trial 
court or on appeal when, and not unless, it is so clearly 
exorbitant as to indicate that it was the result of pas- 
sion, prejudice, mistake, or some means not apparent 
in the record, or it is clear that the jury disregarded 
the evidence or rules of law. Brahatcek v. Millard 
School District:::¢ ccc s a eee ee ee EN Me eek 
This court will not interfere on appeal with a convic- 
tion based upon evidence unless it is so lacking in pro- 
bative force that the court can say as a matter of law 
that it is insufficient to support a verdict of guilt beyond 
a reasonable doubt. State v. Robinson................ 
In an action based on gross negligence under the Ne- 
braska guest statute, courts cannot hesitate in directing 
a verdict where the conviction is clear that negligence 
in a very high degree is not present. Liston v. Brad- 
SHAW? 3h. iieoe ethos Acasa eet ev een Bek tin tee chee Ges 
However, if there is adequate proof of negligence, a 
verdict should only be directed where the court can 
clearly say that it fails to approach the level of negli- 
gence in a very high degree under the circumstances. 
Liston v. Bradshaw ........... 0. c eee eeeee 
In all other cases, it must be left to the jury to deter- 
mine whether it amounts to gross negligence or to mere 
ordinary negligence. Liston v. Bradshaw ............. 
A motion for a directed verdict or its equivalent must 
be treated as an admission of the truth of all material 
and relevant evidence submitted on behalf of the party 
against whom the motion is directed, and such party is 
entitled to have every controverted fact resolved in 
his favor and to have the benefit of every inference 
which can reasonably be deduced from the evidence. 
Anderson v. MOoOre............... 0c cece cece tect eee ees 
The verdict of the jury must be sustained if, taking the 
view most favorable to the State, there is sufficient 
evidence to supportit. State v. Pankey ............... 
Where a party has sustained the burden of a trial and 
has succeeded in securing the verdict of a jury on con- 
troverted issues of fact, he has a right to keep the bene- 
fit of that verdict unless there is prejudicial error in 
the proceedings by which it was secured. Ott v. Frank 
Unauthorized communications between jurors and third 
persons or witnesses during the course of jury delibera- 
tions are absolutely forbidden and invalidate the ver- 
dict unless their harmlessness is made to appear. Si- 
Mantsv: State 3.4.5 ocenyiewachacsdeiewuk Mae bw ee A ale vs 
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Voters. 
Legal voters of school districts have the right to main- 
tain legal action in their own names to determine the 
boundaries of the district. Stahmerv. Marsh ......... 450 
Waiver. 


1. The better practice is for the trial court to inquire 

whether counsel desire to present closing arguments, 

but in the absence of a request the right to make a 

closing argument is waived. State v. Rojewski....... 34 
2. Participation in the hearing required under section 79- 

1254, R. R. 8S. 1943, is ordinarily a waiver of any de- 

fect in the notice of the hearing. Witt v. School Dis- 

trict NOs! T0ii5. 62k aside d 8s Pay Sisk bas a ert one 63 
3. Any person who has notice of a meeting and attends 

the meeting should be required to object specifically to 

the lack of public notice at the meeting, or be held to 

have waived his right to object on that ground at a later 

date. A timely objection will permit the public body to 

remedy its mistake promptly and defer formal action 

until the required public notice can be given. Witt v. 

School District No. 70 1.0.0... cece cee eee eee 63 
4. A waiver of objections to evidence on the ground that it 

was seized in an unreasonable search occurs when no 

objection is made at least 10 days before trial. State v. 

Brady? icc23 3. Si sjeid Paco eilels aon neue ada eee vee 221 
5. When the defendant waives his state court remedies 

and admits his guilt, he assumes the risk of ordinary 

error in either his or his attorney’s assessment of the 

law and facts. State v. Miller......................08. 443 
6. Relinquishment of keys to an automobile being held as 

collateral, for a limited purpose, and execution of title 

to that automobile, which execution is unauthorized, 

does not constitute a waiver by the debtor of reason- 

able notice required by section 9-504 (3), U. C. C. Citi- 

zens State Bank v. SparkS ............ 0.0.0.0 0 222 e cease 661 


Waters. 

1. An owner of land has a right in the interest of good 
husbandry to drain ponds or basins thereon of a 
temporary character which have no natural outlet or 
course of flow by discharging the waters thereof by 
means of an artificial channel into a natural surface 
water drain on his own property and through such 
drain Over the land of another proprietor in the gen- 
eral course of drainage in that locality even though 
the flow of such natural drain is thereby increased over 
the lower estate and provided that this is done in a 
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reasonable and careful manner and without negligence. 

The same rule applies to the collection and discharge 

of other surface waters on the owner’s land. Nickman 

Vi Krscnner: situate ee eel a tee sae ne tc 78 
2. An artificial drain constructed for the disposition of 

surface waters need not itself follow the precise course 

of drainage. It is sufficient if it follows the general 

course of drainage and drains into a natural water- 

course which is reasonably accessible. Nickman v. 

Kirschner <syagiied. ac eee ats ieee ire Gi toe Sarhls Sets 78 
3. Continuous use of a prescriptive right of drainage is 

the uninterrupted use of such right as the need therefor 

requires, even if such required use is intermittent in 

nature. Nickman v. Kirschner .............. 0... .0005 78 
4. When a trial court has determined the right to dispose 

of surface waters into an artificial drain under the rule 

of Arthur v. Glover, and the construction of said drain 

has not been completed, such court should retain juris- 

diction of the cause to determine the proper criteria for 

the construction of the drain and until the construction 

has been done in accordance therewith. Nickman v. 

Karschne rT nc.2e yet tk isd ect ats ne a are eae Sa eons 78 
5. Determination of the feasibility of a water reclama- 

tion project is a legislative function and is not within 

the scope of the judicial review authorized by section 

46-568, R. R. S. 1943. Twin Loups Reclamation & Irr. 

District-vi ‘Blessing: fou.3 nc Sonne Staples gee es 513 
6. Determination of the adequacy of a supply of water for 

a reclamation project is a legislative function and is 

not within the scope of the judicial review authorized 

by section 46-568, R. R. S. 1943. Twin Loups Recla- 

mation & Irr. District v. Blessing ..................... 513 
7. A contract for the purchase of a water supply which 

creates a 40-year obligation on the part of a reclama- 

tion district must, under section 46-564, R. R. S. 1943, be 

submitted to the voters of the district for approval. 

Twin Loups Reclamation & Irr. District v. Blessing... 513 
8. The power of an irrigation district to enter into a con- 

tract with the United States for the construction, opera- 

tion, and maintenance of the necessary works for the 

delivery and distribution of water is not limited by a 

requirement that the contract be approved by the 

voters of the district. § 46-156, R. R. S. 1943. Twin 

Loups Reclamation & Irr. District v. Blessing ......... 513 
9. A contract for a supply of water which provides for 

payment to be made by an irrigation district for a 

period of more than 1 year from the date of making 

the contract must be submitted to the legal voters of 
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the district for approval or disapproval. § 46-1,145, 
R. R. S. 1943. Twin Loups Reclamation & Irr. Dis- 
trict v. Blessing ....... 0... ccc eee ee eens 


The probate court has jurisdiction to construe wills 
when necessary for the benefit of the executor in carry- 
ing out the terms of the will. It has no jurisdiction to 
construe wills to determine the rights of devisees or 
legatees as between themselves, or between the execu- 
tor and persons claiming adversely to the estate. Such 
latter jurisdiction is in the District Court. Page, Hig- 
gins, Clyde & Avery v. Buchfinck ..................... 
Where an executor does not request a construction of 
the will, the court has no authority to bind the heirs or 
legatees by any construction. Page, Higgins, Clyde & 
Avery v. Buchfinck ......... 00.0... cee cece ee eee 
The cardinal rule in constructing a will is to ascertain 
and effectuate the intention of the testator if such in- 
tention is not contrary to the law. Page, Higgins, Clyde 
& Avery v. Buchfinck ........ 0... eee eee ee 
Where the question is one of ascertaining the intention 
of the testator, any hard and fast rule is inappropriate. 
The modern view favors recognizing that a will should 
be construed in accordance with the language used in 
each particular case as interpreted in the light of all the 
circumstances. Page, Higgins, Clyde & Avery v. 
Buchtin 96 cd-nie sed autie eo asserecd deen 8S Mt orang an Raed eae Rana 
A devise which charges the devisee thereof personally 
with the duty of paying the testator’s debts, or of pay- 
ing a legacy, or of performing any other onerous act is 
significant as indicating an intent to create in the 
devisee an estate in fee simple absolute. Page, Hig- 
gins, Clyde & Avery v. Buchfinck ..................... 
A testamentary disposition is the act or will of a per- 
son granting property or rights effective at the death 
of such person. Haerry v. Hoffschneider.............. 
A contract between two persons is not rendered testa- 
mentary by the fact that some provisions are to be 
performed at the time of or subsequent to the death of 
one of the parties. Haerry v. Hoffschneider........... 
When several documents are executed successively as 
a part of the same general transaction, the language 
of each document and the order of their execution 
may be considered as indications of the intention of 
the makers. Haerry v. Hoffschneider ................. 
An oral agreement to make a will is unenforceable 
under the statute of frauds, section 36-105, R. R. S. 
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10. 


Witnesses. 
ue 


1943. However, nothing contained in sections 36-101 to 
36-106, R. R. S. 1943, shall be construed to bridge the 
powers of a court of equity to compel specific per- 
formance of agreements in cases of part perform- 
ance. Rudolph v. Hartung .....................000000, 
The part performance necessary to render an oral con- 
tract to make a will enforceable must be referable 
solely to the oral agreement. Rudolph v. Hartung..... 


It is the duty of a defense attorney in a criminal case 
to conduct a prompt investigation of the circumstances 
of the case and explore all avenues leading to facts 
relevant to guilt and degree of guilt or penalty. Or- 
dinarily, a reasonably competent attorney will conduct 
an in-depth investigation of the case, which includes 
an independent interviewing of the witnesses. State v. 
Lan gy vans ees cd ue tei sind ea Laredo. tie ede eae ne 
In an appropriate case an expert may render an 
opinion without first disclosing the underlying data upon 
which the opinion is based. Northern Nat. Gas Co. v. 
Beech Aircraft Corp. ...... 0.0... cece cece eee eee 
An expert can render an opinion in an appropriate case 
in response to a direct question and is not required to 
have a hypothetical question presented to him. North- 
ern Nat. Gas Co. v. Beech Aircraft Corp. .............. 
Before an expert opinion can be rendered it must be 
shown that such an opinion is of a scientific, techni- 
cal, or other specialized knowledge which would assist 
the trier of fact to understand the evidence or to de- 
termine a fact in issue, and that the witness qualifies 
as such expert by knowledge, skill, experience, train- 
ing, or education. Northern Nat. Gas Co. v. Beech 
Alreratt! Corps cic iii od cra ae suas tae shee aaa eb awe es 
A trial court may either on its own motion or in re- 
sponse to an objection require an expert to disclose 
the underlying facts or data upon which the opinion is 
to be based before permitting the expert to render his 
opinion. Northern Nat. Gas Co. v. Beech Aircraft 
COPD is haihiat a tate hue wate AC ie vteteant deat naied would 
The action of the trial court, in either requesting an 
expert witness to disclose the underlying data or in- 
formation upon which his opinion is based or refusing 
such a request, will not be disturbed on appeal in the 
absence of a showing that the trial court abused its 
discretion. Northern Nat. Gas Co. v. Beech Aircraft 
COLDS 6532526544 Son dad insta iat Shoe Aub aaa dad aadin oheke 
If an expert witness desires to render an opinion with- 
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out first disclosing the underlying data or information 
upon which the opinion is based, he must first estab- 
lish by competent evidence that the matter involved in 
the opinion is of such nature that experts within the 
specific field could render such an opinion; and like- 
wise that experts within the specific field would rely 
upon the data or information relied upon by the 
testifying expert in rendering the opinion. Northern 
Nat. Gas Co. v. Beech Aircraft Corp. .................. 
The decision to allow endorsement of a new witness by 
the prosecutor is addressed to the sound discretion of 
the trial court. State v. Price .....................5005 
Testimony presented by a prosecutor with a view to- 
ward subsequent impeachment does not come within 
the prohibition against the knowing use of perjured tes- 
timony. State v. Price .......... 0... ccc eee eee ee eee 
The foundational requirement of section 27-613, R. R. S. 
1943, that a witness to be impeached be given an op- 
portunity to explain or deny an apparently inconsistent 
statement, may be met either before or after the in- 
troduction of the impeaching evidence. State v. Price 
An owner of household goods used for family pur- 
poses is competent to express an opinion as to its value. 
State Vv. RUSH... sci dei se segs aC ee eee iee ed eee binds 
Value of personal property is a question of fact for 
determination of the jury. It is for the jury to re- 
solve conflicts in the evidence on this issue and to pass 
on the credibility of witnesses. State v. Rush......... 
A jury is not required to accept as absolute verity every 
statement of a witness not contradicted by direct evi- 
dence. The persuasiveness of evidence may be 
destroyed even though not contradicted by direct evi- 
dence. Lintner v. ROOS ............ 6c cece eee eee eee 
The testimony of expert witnesses is not treated any 
differently in the fact-finding process than that of wit- 
nesses generally when it comes to determining the 
weight and credibility of the testimony, whether the 
fact finder is the judge or the jury. Doyle v. Union 
INS: COb: sec inss. tye Reis ater soc ak aoe Rae eye ld 
Equity cases are heard de novo by this court. In de- 
termining, however, the weight to be given the evi- 
dence, this court will consider the fact that the trial 
court observed the witnesses and their manner of tes- 
tifying. Rudolph v. Hartung ....0.................00.. 
An expert witness testifying from observation or per- 
sonal knowledge may be required to disclose and tes- 
tify to the facts on which his opinion is based. Clear- 
water Corp. v. City of Lincoln ................-...00 eee 
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17. 


18. 


19. 


20. 


21. 


The opinion of an expert witness lacks probative value 
if assumptions for it are shown not to be true. Clear. 
water Corp. v. City of Lincoln ...................00. 00) 
The value of the opinion of an expert witness is de- 
pendent on, and is no stronger than, the facts on which 
it is predicated. An opinion has no probative force if 
the assumptions upon which it is based are shown not to 
be true. Clearwater Corp. v. City of Lincoln .......... 
Expert testimony should not be received, or if re- 
ceived should be stricken, if it appears the witness is 
not in possession of such facts as will enable him to ex- 
press a reasonably accurate conclusion as distinguished 
from a mere guess or conjecture. Clearwater Corp. v. 
City Of TAN COM eo s.6c Soo Sia bie ieee dig ido Ase oid whe Enacaes Se erie o« 
Where the opinion testimony of an expert witness does 
not have a sound and reasonable basis it should be 
stricken. Clearwater Corp. v. City of Lincoln......... 
Unauthorized communications between jurors and third 
persons or witnesses during the course of jury delibera- 
tions are absolutely forbidden and invalidate the ver- 
dict unless their harmlessness is made to appear. 
Simants -v./States.o.< 2... gas obese desi eecewee gates 


Words and Phrases. 


1. 


Prejudice is an essential element of a claim of inef- 
fective assistance of counsel and a defendant must 
show that he was prejudiced in the defense of the case 
by the actions or inactions of his counsel. State v. 
ESATA BY ieee 50, spac aig Se shake Wier: wade ai eesen eas wide eSNG edie Lele Sud ard 
Where lack of supervision by an instructor is relied 
on to impose liability, such lack must appear as the 
proximate cause of the injury. Brahatcek v. 
Millard School] District ........ 0.0... eee ee eee 
“Proximate cause’’ as used in the law of negligence is 
that cause which in the natural and continuous se- 
quence, unbroken by an efficient intervening cause, 
produces the injury and without which the injury would 
not have occurred. Brahatcek v. Millard School Dis- 
Crt U roti tee Aataisie a Sann ees ie hee agay daa toeant ar as Ue enecer 
Travelers Indemnity Co. v. Center Bank .............. 
Section 83-1009(1), R. R. S. 1943, although it refers to 
“recent violent acts,’’ does not require evidence of 
more than one violent act or threat. § 49-802, R. R. S. 
1943. Lux v. Mental Health Board of Polk County..... 
Real estate taxes will not be deemed to be a cost of 
“operating and maintaining common areas” within the 
meaning of a shopping center lease clause where a 
separate clause specifically addresses the payment of 
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taxes. Bishop Buffets, Inc. v. Westroads, Inc......... 
The addition of interior walls does not constitute ‘‘ex- 
pansion or enlargement”’ of a shopping center unless 
it is otherwise clear that the parties intended such a 
construction under the terms of their lease. Bishop 
Buffets, Inc. v. Westroads, Inc. .............000 eee euee 
A common use of the word ‘‘other’” is as meaning one 
of two or more of aclass. Thus, the general phrase ‘‘or 
other property of the tenant’’ places a limitation on a 
list of more specific items which precede it. Bishop 
Buffets, Inc. v. Westroads, Inc. ....................0.. 
In granting an application to obtain telephone service 
from an adjacent service area under the provisions 
of sections 75-612 through 75-615, R. R. S. 1943, the Ne- 
braska Public Service Commission may include in 
the service territory change an applicant whose service 
is reasonably adequate when inclusion is necessary to 
avoid a duplication of facilities within the meaning of 
section 75-613 (2), R. R. S. 1943, and when service to 
other applicants in that territory is inadequate. Reis v. 
Glenwood Telephone Membership Corp. ............... 
An easily correctible defect in service is not alone suf- 
ficient to support a finding of no ‘‘reasonably adequate”’ 
service within the meaning of section 75-613 (1), 
R. R. S. 1943. Reis v. Glenwood Telephone Member- 
Ship: COPp) ric8 ein goth sarnd odeced s Hee cea ean aweat eas bees 
In determining the economic soundness of the proposed 
revision as required by section 75-613 (2), R. R. S. 1943, 
the Nebraska Public Service Commission must consider 
the financial condition of the protestant telephone 
company, the effect of the revision on its income and 
ability to service its debt, the likelihood that the revi- 
sion will require future rate increases by the affected 
company, the fact that subscribers other than the appli- 
cants may have equally meritorious claims, and the 
general effect of economic erosion and waste, as well 
as other matters which may be material and relevant 
to the issue of economic soundness. Reis v. Glenwood 
Telephone Membership Corp. ..................00.0 00s 
Failure to stop before entering an intersection, as 
directed by a traffic signal or stop sign, is not, when 
standing alone, sufficient to constitute gross negli- 
gence. Liston v. Bradshaw ................5.-. 00000 ee 
Several acts of negligence may, in combination, amount 
to gross negligence within the meaning of the auto- 
mobile guest statute. Liston v. Bradshaw............. 
In the determination of whether all the evidence in a 
specific case is sufficient to submit the issue of gross 
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14. 


15. 


16. 


17. 


18. 


negligence to the jury, the presence of imminent dan- 
ger visible to, known by, or made known to a driver, 
together with a persistence in negligence heedless of 
the consequences, are factors to be given material, 
if not controlling, consideration. Liston v. Bradshaw 
“Gross negligence’’ within the meaning of the auto- 
mobile guest statute is great and excessive negligence, 
or negligence in a very high degree. It indicates the 
absence of even slight care in the performance of a 
duty. Liston v. Bradshaw ..................20..--0005 
In the construction of a statute, no sentence, clause, 
or word should be rejected as meaningless or super- 
fluous; rather, the plain and ordinary meaning of all 
the language employed should be taken into account 
in order to determine the legislative will. Weiss v. 
Union INS? COs. .ch acess aides eset ete sans ae gelele ee ale Mes 
The words ‘‘referable solely to the contract,’ as used 
in the foregoing rule, properly interpreted and applied 
mean that, if the evidence as a whole of a party seek- 
ing specific performance of an oral contract to convey 
real estate indicates that it is referable solely to the 
contract sought to be enforced and not to some other 
or different contract, then the burden of the rule has 
been satisfied. In determining whether or not the 
acts were referable solely to the contract, the acts of 
performance must be considered as a whole in their 
own light and in the light of all other material and 
relevant facts and circumstances, present, antecedent, 
and subsequent as shown by evidence with no part 
excluded. Theobald v. Agee .................00.000005 
The word ‘‘maintain,’’ within the statute providing that 
no foreign corporation transacting business in the state 
without a certificate of authority shall be permitted to 
maintain any action, suit, or proceeding in any court of 
the state until such corporation shall have obtained a 
certificate of authority, does not inhibit the institution 
of the action, and a foreign corporation may at any 
time after the action is brought maintain and prose- 
cute it by first complying with the terms of the statute. 
Rigid Component Systems v. Nebraska Component 
SYSteMS; INCs cscs ss we tw eave 4 Sieee de ae ee ae braced We alate 
Except where modified by statute, to ‘‘convey’’ means 
to pass or transmit title to property from one to 
another. Krause v. Crossley ............ 000s ee ee eeuee 


Workmen’s Compensation. 


1. 


The Nebraska Workmen’s Compensation Court has ex- 
clusive original jurisdiction in actions arising under the 


272 


272 


469 


524 


658 


806 


1022 


INDEX [VoL. 202 


Workmen's Compensation Act. Peak v. Bosse........ 
A workmen's compensation award can not be based 
on possibility or speculation, but an ultimate fact fairly 
and reasonably inferable from facts and circumstances 
proved may be taken as established. Fite v. Ammco 
TOOIlS} INC? 204 coe Srda te. an gah a aaa e Sea ne eee 


Wrongful Death. 


1. 


Zoning. 


Although damages for the wrongful death of a child 
may include loss of society, comfort, and companion- 
ship, the same must be shown by the evidence to have 
a monetary value. Garvin v. Coover...............065 
Damages for loss of society, comfort, and companion- 
ship resulting from the wrongful death of a child being 
by their very nature problematical, the amount is 
peculiarly for the jury to determine, and unless clearly 
wrong, a reviewing court will not interfere with its 
verdict. Garvin v. Coover ......... 20... ccc eee eee re eee 


A comprehensive development plan is merely a policy 


statement that may be implemented by a zoning reso- 
lution. It is the zoning resolution which has the force of 
law. Copple v. City of Lincoln ........................ 


351 


582 


582 


